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In the District Court of the United States, Southern

District of California, Central Division

Civil No. 714-J Civil

HELEN M. SUTHERLAND, CHARLES W.
SUTHERLAND, M. I. HIGGENS, MAY-
BELLE HIGGENS and HELEN MAUDE
LORENZ,

Plaintiffs,

vs.

FRANK A. GARBUTT, CHANDIS SECURI-
TIES COMPANY, a corporation, ALICE
CLARK RYAN, LOG CABIN MINES COM-
PANY, a corporation, and MUTUAL GOLD
CORPORATION, a corporation,

Defendants.

BILL OF COMPLAINT

(Stockholders' suit to cancel certain instruments,

and for other relief.)

The ])lanitiff:'s above named present this, their

hill of complaint against ihe defendants above

named, and alleae:

I.

Helen M. Sutherland and Charles W. Sutherland,

Plaintiffs herein, are each citizens of the Domhiion

of Canada; M. I. Higgens and Maybelle Higoens,

plaintiffs herein, are each citizens of the State of

Idaho; Helen Maude Lorenz, plaintiff herein, is a

citizen of the State of Oregon.
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II.

Frank A. Garbutt and Alice Clark Ryan are each

citizens [2] of the State of California. Chandis

Securities Company is a corporation organized un-

der the laws of the State of California.

Mutual Gold Corporation was organized as a cor-

poration Tuider the laws of the State of Washing-

ton May 11, 1932, and still so is. November 18,

1933, Mutual Gold Corporation duly qualified under

the laws of* the State of California to engage in

l)usiness therein, and ever since has been so quali-

fied.

About October 18, 1938, Log Cabin Mines Com-

pany was organized as a corporation under the laws

of the State of California. Its capital stock was

divided into ten thousand (10,000) shares, each

share One Dollar ($1) par.

III.

The matter iu contr-oversy exceeds, exclusive of

interest and costs, the sum of Three Thousand

($3,000) Dollars.

lY.

At and during all the times in this complaint

mentioned the plaintiffs, and each of them were,

and are, stockholders owning shares of the ca])ital

stock of Mutual Gold Corporation, to-wit: Helen

M. Sutherland 333 shares, Charles W. Sutherland

333 shares, M. I. Higgens 333% shares, Maybelle

Higgens 333% shares and Helen Maude Lorenz 500

shares, and each were such stockholders of Mutual

Gold Corporation at the time of each of the trans-
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actions lierein complained of; that this action is

not a collusive one to confer on a court of the

United States jurisdiction of any action of wliicli

it would not otherwise have jurisdiction. Plaintiffs

maintain this action as stockholders of and for and

on behalf of Mutual Gold Corporation, and for and

on behalf of all of tlie stockholders of Mutual

Gold Corporation [3] similarly situate, for that the

controlling majority of the directors, trustees, and

the majority of the stockholders thereof are not in

sympathy with, but opposed to, the institution of

this or any suit for the relief from or concerning-

the matters herein com])lained of, for which relief

is sought in and by this action; that any request

for any relief would be idle and without avail, as

will hereinafter more fully ap])ear, for which reason

no demand has been made by plaintiffs to the board

of directors, trustees, or stockholders of Mutual

Gold Corporation, for the institution of this suit, or

for the relief, or any similar relief, to that sought

herein.

V.

July 13, 1932, Russell F. Collins and Ben L. Col-

lins entered into a contract with Chandis Securities

Company, M. N. Clark and Alice Clark Ryan to

purchase certain mining claims situate in Mono
County, State of California, on the terms, condi-

tions, and for the considerations stated therein, a

copy of which is hereto attached, marked "Exhibit

1", and made a part hereof, and is herein desig-

nated as the "purchase contract". The mining



vs. Frank A. Garhiitt, et al.

claims therein agreed to be sold are herein desig-

nated as the '' contract mining claims". July 18,

1932, Russell F. Collins and Ben L. Collins assigned

the purchase contract unto Mutual Gold Cor])ora-

tion, and it became vendee, with approval of the

vendors. About 1935, M. N. Clark assigned her

interest in the purchase contract and in the con-

tract mining claims to Alice Clark Ryan. Alice

Cla]'k Ryan and Chandis Securities Company are

herein designated as the "owners". The parties

later agreed on certain modifications of the pur-

cliase contract, copies of which are hereto attached,

marked "Exhibit 2", "Exhibit 3" and "Exhibit

4", and [4] made a part hereof. Frank A. Garbutt

represented the owners as agent in negotiation of

the ]:)urchase contract, and in respect to all matters

of jjerformance thereof since then.

VI.

Mutual Gold Corporation, in })erformance of the

purcliase contract, expended in excess of the sum

of One Hundred Fifty Thousand Dollars ($150,000)

and in so doing erected a stamj) mill, did under-

ground excavation work in the development of, and

mining, the contract mining claims, and thereby

develo])ed ore bodies in excess of one lumdred

twenty-five thousand (125,000) tons, containing re-

coverable gold values of One Million Six Hundred

FiCtv ^rhonsand Dollars ($1,650,000).
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VII.

September 2, 1938, Mutual Gold Corporation

owned (a) the purchase contract and the vendees'

interest in the purchase mining claims, (b) the ad-

ditional mining- claims, (c) omitted additional

mining claims conveyed by a specific designation,

by deed, "Exhibit 15'' hereof, and (d) stamp mill,

mill and mining machinery, supplies and equipment.

x\ll of said assets ^ve^e then, and still are, of a rea-

sonable value in excess of Two Million Dollars

($2,000,000). The stamp mill, mill and mining ma-

chin^ery, su])plies and equipment, were of the rea-

sonable value of Forty Thousand Dollars ($40,000).

The claims designated as "additional mining

claims" were certain unpatented mining claims ad-

jacent to the contract mining claims and w^ere of

the reasonable value in excess of Thirty Thousand

Dollars ($30,000). The omitted additional mining

claims are specifically designated as Mutual Gold

Lode No. 2, Mutual Gold Lode No. 3, Mutual Gold

Lode No. 4, [5] Mutual Gold Lode No. 5 and Mu-

tual Gold Lode No. 6, and were of negligible value.

YIII.

September 2, 1938, and ever since, Mutual Gold

Corpoi'ation owed about Twenty-five Thousand Dol-

lars ($25,000) upon open, imsecured accounts then

due, and owed on production certificates Thirty

Thousand Dollars ($30,000), not due, payable out

of net ])roduction receipts accruing from the sale

of ores from its mining property or out of the ])ro-
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eeeds of a voluntary or involuntary sale thereof,

as set out in the production certificates, a form cop>'

of which is attached hereto, marked "Exhil)it 5",

and made a part hereof.

IX.

August 6, 1938, and thereafter, Frank A. Garbutt

fraudulently, wrongfull^v and unlawfully conspired

wit]] and prevailed upon the board of directors

and executive officers of Mutual Gold Corporation

to agree to tlie transfer of all its assets to a new

cor])oration to be organized for and on behalf of

Mutual Gold Corporation, for which Mutual Gold

Corporation was to receive fifty per cent, minus

one share, and Frank A. Garlnitt fifty ])er cent,

plus one share, of all the capital stock of the new

cor])oration, which new corporation was to have no

ca])ita1 or assets, other than the assets of Mutual

Gold Corporation, without authorization of the

stockholders of Mutual Gold Corporation, and with-

out provision to pay, or care for, the claims of

creditors of Mutual Gold Corporation, to evade,

circumvent and violate tlie laws of the State of

Washing-ton, to the injury of Mutual Gold Corpo-

ration, its stockholders and creditors. The [6] sev-

eral transactions lierein com])lained of were done

and executed to carry out said pur])oses and ol)-

jects, and were, and are, in violation of, and void

under the laws of the State of ^Yashington.
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X.

August 25, 1938, pursuant thereto, Frank A. Gar-

butt, without valid cause or justification, wrongfully

gave to Mutual Gold Corporation notice of for-

feiture of the ]3urchase contract and, while for-

feiture was insisted upon, wrongfully, fraudulently

and unlawfulh^ ])revailed upon the board of direc-

tors and executive oincers of Mutual Gold Corpo-

ration to Fiiake on September 2, 1938, an agreement

to sell and convey to Frank A. Garbutt, to be later

transferred to the proposed new corporation, all of

the assets of Mutual Gold Corporation; that a co])y

of said agreement is liereto attached, marked "Ex-

liibit 6", and riiade a part hereof. Concurrently

thorewitli, Frank A. Garbu.tt arranged to advance,

and later did advance, the personal expenses of two

of said directors, and agreed to, and did, em]:>loy

one of said directors to work for him in the nego-

tiation for, and execution of, the several contracts

an.d conveyances complained of herein, and in the

o])eration of said mining property, and for said

services ])aid said director compensation pursuant

to arrangement previously agreed to, and thereby

fraudulently influenced said board of directors to

execute the several contracts and conveyances here-

by complained of.

XL
September 21, 1938, Frank A. Garbutt prevailed

u]ion tlie board of directors and executive officers

of Mutual Gold Corjioration illegally, and without

consideration, to execute a [7] deed, bill of sale
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and assignment of the purchase contract to him,

co])ies of which instruments are hereto attached,

marked "Exhibit 7", "Exhibit 8" and "Exhibit

9". and made a part hereof.

XII.

September 22, 1938, Frank A. Garbutt prevailed

upon the board of directors and executive officers

of Mutual Gold Corporation to enter into an agree-

ment with him, containing identical provisions and

terjns as that of said agreemeiit of September 2,

193S, "Exhibit 6", with like purpose and intent.

XIIL
October 18, 1938, Frank A. Garbutt caused to be

filed in the Office of the Secretary of State of the

State of California, articles of incorporation of

Log Cabin Mines Company.

XIV.

September 26, 1938, stockholders of Mutual Gold

Corporation complained to its board of directors

and to Frank A. Garbutt, charging that the contract

of September 2, 1938, "Exhibit 6", and the deed,

bill of sale and assignment of the purchase con-

tract, "Exhibits 7, 8 and 9", were in violation of

the lavrs of Washington in respect to the transfer

of all of the assets of Mutual Gold Corporation in

consideration of stock in the proposed new corpo-

I'ation, and had been obtained by Frank A. Garbutt

from Mutual Gold C()ri)oration unconscionably by
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assertion of claim of forfeiture, by fraud, coercion,

and without provision to }my the creditors of Mu-

tual Gold Corporation; said directors, considering-

said comjDlaint, in conspirac}^ with Frank A. Gar-

butt, [8] refused to grant an}^ relief in the premises,

but thereafter, because of said objections, and to

avoid the force thereof, Frank A. Garbutt assumed

and pretended to withdraw from the agreements

of September 2, 1938 ^'Exhibit 6" hereof, and Se])-

tember 22, 1938, and gave notice of such withdrawal

to Mutual Gold Corporation. Concurrently there-

witli the said Frank A. Garbutt wrongfully and

unlawfully conspired with and prevailed upon a

majority of the board of directors and executive

officers of Mutual Gold Corporation to enter into an

agreement of date November 1, 1938, with Frank A.

Garbutt. The notice of witlidrawal and concurrent

agreements are hereto attached, marked "Exhibit

10", and made a ])art hereof. Said agreement lacked

a good faith affidavit, and was not filed nor recorded

as a mortgage. Frank A. Garbutt and said board

of directors intended the notice of withdrawal and

concurrent agreement to l^e of no force or effect

;

there was no change of possession, nor of the o])er-

ation of the property.

XY.
About December 17, 1938, Frank A. Garbutt

wrongfully and unlawfully conspired with, and pre-

vailed upon, a majority of the board of directors

and executive officers of Mutual Gold Corporation,
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illegally, without any consideration whatever there-

for to Mutnal Gold. Corporation, contrary to the

lav\*s and public policy of the State of Washington,

and in fraudulent disregard of the rights of Mutual

Gold Corporation, its stockholders and creditors, t(^

execute, in writing, a contract with, and between,

himself and the aforesaid Log Cabin Mines Com-

pany, a copy of which is hereto attached, marked

^'Exhibit 11", and made a part hereof, and was,

and is, unilateral in form and effect, and without,

by its terms, any contractual or binding force or

etfect [9] whatever upon the said Frank A. Gar-

butt, wherein a purported option was pretended to

be given to Log Cabin Mines Company on the terms

therein stated, to acquire the aforesaid purchase

contract, contract mining claims, additional mining

chiims, and the personal propert>^, constituting all

of tlie assets of Mutual Gold Corporation.

XYL
Aiu'il 10, 1939, Frank A. Garbutt wrongfully and

unlawfully consi)ired witli, and prevailed upon, tlie

board of directors and executive officers of Mutual

Gold Corporation to execute a deed and bill of sale

to Log Cabin Mines Company of all of its assets,

exce])t the omitted additional mining claims, copies

of which deed and bill of sale are hereto attached,

marked ''Exhibit 12" and ''Exhibit L3" and made

a ])art liereof, and assignment (^f the jnirchase con-

tract.
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XVII.

April 17, 1939, Frank A. Garbutt prevailed upon

the board of directors and executive officers of Mu-

tual Gold Corporation, on behalf of Mutual Gold

Corporation, to subscribe for all of the capital stock

of Log Cabin Mines Company, and in form he

loaned Mutual Gold Corporation the sum of Ten

Thousand Dollars ($10,000) to pay said subscri])-

tion, and contemporaneously therewith he caused

Lob Cabin Mines Company to appoint him mana-

ger and treasurer of Log Cabin Mines Com])any

and, as such, gave him control of said Ten Thou-

sand Dollars ($10,000), Avhich amount Mutual Gold

Corporation and Log Cabin Mines Company agreed

to repay to him. Five thousand one (5,001) shares

of the stock of Log Cabin Mines Company were

thereupon issued to Frank A. Garbutt, as ownei',

and [10] and four thousand nine hundred ninety-

nine (4,999) shares thereof were issued to Mutual

Gold Corporation, but pledged to Frank A. Garbutt

to secure the purported loan of Ten Thousand Dol-

lars ($10,000).

XVIII.

July 21, 1939, in furtherance, and as a ste]) in

the consummation of the aforesaid fraudulent pur-

pose and plan, ^\ithout any consideration whatso-

ever therefor moving to Mutual Gold Corporation,

its stockholders or creditors, illegally and in fraud-

ulent disregard of the rights of Mutual Gold Cor-

poration, its stockholders and creditors, Frank A.
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Garbutt, with the knowledge and approval of the

owners, executed a deed purporting to convey to

Log Cabin Mines Company the property purported

to have ];een conveyed to him by Mutual Gold Cor-

poration by the deed, assiginnent and bill of sale

\vhich bear date September 21, 1938, ''Exhibits 7,

8 and 9" hereof, reserving therefrom the accunni-

lated tailings frou] milling and processing in past

3-ears, all with the knowledge and approval of the

owners, a copy of which deed is hereto attached,

marked "Exhibit 14'', and made a part hereof.

XIX.

August 9, 1939, Frank A. Garbutt prevailed upon

the board of directors and executive officers of Mu-

tual Gold C^orporation to execute a deed of said

omitted additional mining claims to Log Cabin

Mines Company, a cojjy of which is hereto attached,

marked ''Exhibit 15," and made a part hereof.

XX.
September 2, 1938, under the contract of that

date, [11] "Exhibit 6" hereof, Frank A. Garbutt,

with the approval of said board of directors, took

possession of the ])urcliase mining claims and aU

the other assets of Mutual Gold Corporation, and

ever since has been, and is now, in possession there-

of, and has operated all of said property as the

purported manager of the property of Mutual Gold

Corporation. During that period he has mined and

removed from the contract mining claims, and
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^Y^ollg•fllll3' recliicecl and converted to his own use,

large quantities of valuable mineral extracted from

the ores tlierefrom, the value of which is large and

substantial, but the amount is not known to plain-

tilfs; that Frank A. Garbutt, unless restrained by

order of this court, will, and he threatens to, con-

tinue the mining', removal, reduction and conversion

of the ores of said mine, and will continue to do so,

all to the great and irreparable loss of Mutual Gold

Corporation.

XXI,

Each of the contracts, deeds, bills of sale and as-

signments were executed, and the said acts of Mu-

tual Gold Corporation, Frank A. Garbutt and Log

Cabin Klines Conix)any were done, with the knowl-

edge and approval of the owners, pursuant to, and

as a part of said uidawful conspiracy to transfer all

of the assets of Mutual Gold Corj^oration to Log

Cabin Mines Company, without consideration, for

a minority stock interest in Log Cabin Mines Com-

2)an}', without authorization by, or approval of, the

stockholders of Mutual Gold Corporation, and with

the disap])roval of nearly one-third of the stock-

holders of Mutual Gold Corporation, and were, and

are, severally ultra vires the corporate powers of

Mutual Gold Corporation, in excess of the powers

of the board of directors and executive officers of

Mutual [12] Gold Corporation, in that no meeting

of stockholders of Mutual Gold Corporation was

ever called or lield, nor any action taken by miani-
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inous vote, or any vote of the stockholders, or any

number of stockholders of Mutual Gold Corpora-

tion, or otherwise, in authorization thereof, or to

organize Log Cabin Mines Conii)any, transfer the

assets of Mutual Gold Corporation to Log Cabin

Mines Company for a stock interest, or an}' interest,

minority or otherwise, in and of Log Cabin Mines

Company; that each and every of said contracts,

deeds, bills of sale and assignments were, and are,

in violation of the laws of the State of Washington

and of the State of California, and all thereof were

executed, and said acts were done, with the knowl-

edge and approval of the owners, in order to de-

prive Mutual Gold Corj^oration of all of its assets,

and receive in return a minority stock interest

in Log Cabin Mines Company, and with the intent

to deprive Mutual Gold Corporation of the exer-

cise of its corjjorate powers and rights under the

lavrs of the State of Washington, and vest in Frank

A. Garbutt as the agent of the owners, the exclu-

sive power and discretion of performance and non-

performance of the i^urchase contract, and cause

Mutual Gold Corporation to be remediless in the

premises except at the will and discretion of Frank

A. Garbutt.

XXIL
The instalhnent of Ten Thousand Dollars ($10,-

000) due on the purchase contract November 1,

1939 has not been paid; that Frank A. Garbutt,

personally, and as manager and treasurer of Log

Cabin Mines Company, has withheld, failed to ac-
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coin it for, or apply, the royalties from operation

on tlie pnrchase contract, to pay, so far as may be,

said installment. The owners have at all times since

Se])tember 2, 1938, wrongfnlly refused to recognize

[13] Mutual Gold Corporation as the owner of the

purchase contract. Whereupon ])laintiffs, as such

stockholders of Mutual Gold Corporation, and in

its behalf, hereby offer to pay the amount of said

installment to kee}) the purchase contract in good

standing as the property of Mutual Gold Corpora-

tion, and, upon such payment, be subrogated to all

the rights of the owners in respect to said install-

ment.

XXIII.

The directors of Mutual Gold Corporation called

a special stockholders' meeting for September 24,

1938 to ratify or disapj)rove the contract of Sep-

tember 2, 1938 ''Exhibit 6'' hereof. The call was

rescinded about September 19, 1938 on account of

opposition of stockholdeals to said transactions.

Thereupon the board of directors caused the con-

ve^ances of September 21, 1938 above referred to, to

be executed. September 24:, 1938, stockholders in

opposition to the transactions here under attack

organized a stockholders' protective committee, re])-

resenting about five hundred thousand (500,000)

shares of stock, all opposed to said transactions;

plaintilt's sue herein on behalf of all stockholders

similarly situate, including the stockholders repre-

sented b\' said protective committee.
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XXIV.
The directors of Mutual Gold Corporation are

seveu in nimiber, two only of whom have o])i)Osed,

and still oppose, the several acts, agreements and

conveyances herein complained of. The president

of Mutual Gold Corporation is one of the five mem-

bers who caused to be done the several acts, and

executed the several agreements and conveyances

herein complained of. Said- [14] live directors con-

stitute the controlling majority of the board of di-

rectors of Mutual Gold Corporation and are desig-

nated herein as the board of directors.

Ever since August 6, 1938, not less than five out

of seve/ of the directors of Mutual Gold Corpora-

tion have been firndy connnitted to do, and have

done, the several acts herein complained of, and

executed the several agreements and conveyances

aforesaid. At several meetings of the directors the

Ijlaintilfs and stockholders similarly situate have

protested against, and complained of, said several

acts, agreements and conveyances, but all of said

protests and complaints have been ignored and

denied, and the board of directors and executive

officers have, notwithstanding said protests and

complaints, ijroceeded to do and have done and

consummated the several acts, agreements and con-

veyances herein complained of.

At the annual meeting of the stockholders of Mu-

tual Gold Corporation, held February 1, 1939, said

board of directors and executive officers, without
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previous notice or call to the stockholders, caused

to be presented a resolution which was adopted by

a majority vote of the stockholders of Mutual Gold

Cori)oration, ratifying the agreement of December

17, 1938 and authorizing the board of directors to

make any other contracts or conveyances to carry

out and jjerform said agreement of December 17,

1938. That at said meeting stockholders similarly

situate as plaintilfs applied for relief, and ob-

jected to each and every of said acts, agreements

a] id conveyances that had been made up to that

time; b\' a majority vote of the stockholders said

application for relief and protests were denied.

Plaintiffs and other stockholders similarly situ-

ate have applied to the president of Mutual Gold

Corporation to call a [15] stockholders" meeting to

specially consider said acts, agreements and con-

ve\ ances and to obtain relief therefrom, including

the maintenance of this action; the i)resident has

refused, and still refuses, to call a stockholders'

meeting; at the 2)resent time live of the directors

of Mutual Gold Corporation are opposed to the

maintenance of this action, antagonistic to, not in

sympathy with, and opposed to the institution of

this, or any, suit or proceeding for the relief sought

in this action, or an}' relief, from or concerning

the transactions, matters and things herein com-

plained of, and for which reason any request, for-

mal or otherwise, to the executive officers or to the

directors, would be, and is, witliout avail.
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XXV.
Tlie number of shares rei)resented by the plain-

tiffs herein is less than one-tliird of all the out-

standing stock of Mutual Gold Corporation, and

there is no way ])rovided for by the articles of in-

corporation of Mutual Grold Corporation, or its

by-laws, whereby x)laiii^ifis, or any other stock-

holders opposed to the transactions herein com-

plained of, may obtain relief or action l)y the cor-

X)oration, its directors, executive officers or stock-

holders. That the plaintiffs and the stockholders

in sympathy with them are not sufficient in number

to compel the calling of a special stockholders'

meeting at which relief may be sought.

XXVI.
At all times since April 17, 1939, the directors

and executive officers of Log Cabin Mines Company

have been residents of the State of California, and

absent from the State of Washing- [16] /?///ton.

Frank A. Garbutt, at all times mentioned in this

comijlaint, and Log Cabin Mines Company, at all

tiuies since its incorporation, have each been, and

are, residents of the State of California, and absent

from the State of Washington. Each of theui is

unwilling to, and refuses to submit to the jurisdic-

tion of the courts of the State of Washington.

XXVII.
By virtue of the aforesaid acts defendant Mutual

Gold Corjioration has not, nor have plaintiff's, any
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adequate or other reined}' at law whereby to ob-

tain redress for, and protection (^f tlie rights of,

^[utnal Gold Corporation, its interest and title

in and to the aforesaid mining claims and tJie ores

extracted therefrom, nor for and on account of

the aforesaid personal property of defendant Mu-

tual Gold Corporation, and for and on account of

which adequate relief can only be furnished by,

and obtained in, a court of equity
;
plaintiffs further

allege that they are willing, and hereby offer to do

equity in the premises as same may be adjudged,

declared and determined b}' this court, and they are

likewise willing, and hereby offer, to abide by and

2jerform any and all requirements and conditions

that may be imposed b\' the court as attendant on,

and precedent to the granting of the relief prayed,

or to which the court may conclude the plaintiffs

and other stockholders and creditors are entitled.

Wherefore, Plaintiff's, on behalf of Mutual Gold

Corporation, pray by decree:

First: That the agreements, deeds, bills of sale

and assignments of the purchase contract, "Ex-

hibits 6, 7, 8, 9, 10, [17] 11, 12, 13, 11 and 15" be

severally adjudged to have been wrongfully, fraud-

ulently and illegally executed, and adjudged void

and to be of no force and effect, and all claims of

right thereunder terminated.

Second: That the status of Mutual Gold Cor-

poration as vendee, owner, of the purchase con-

tract, be determined; that the accrued royalties
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from operation be accounted for and applied, so

far as may be, in discharge of the installment of

Ten Thousand Dollars ($10,000) due on the pur-

chase contract November 1, 1939, and that Chandis

Securities Company and Alice Clark Ryan be re-

quired to recognize Mutual Gold Corporation as

vendee, owning the purchase contract, and to ac-

cept from these plaintiffs, as stockholders of Mu-

tual Gold Corporation, on its behalf, the unpaid

balance of said installment.

Third: That defendant Frank A. Garbutt and

Log Cabin Mines Company, a corporation, and each

of them, be ordered and required to execute and

deliver to defendant Mutual Gold Corijoration such

and all conveyances and acquittances of the afore-

said premises and personal ]jroperty as may be

found to be, or may at any time become necessary

fully to reinvest legal title to said jjroperties in

defendant Mutual Gold Corporation, and that said

l)roperties be surrendered up and delivered to -it.

That defendants Frank A. Garbutt and Log Cabin

Mines Company, and each of them, be likewise re-

quired to make a general accounting with respect to

all ores, and the proceeds mined or extracted by

them, or either of them, or under his or its au-

thority, from said mining jjroperties, likewise for

tihe proceeds of all ores extracted therefrom by

third persons and tliereu])on and there- [18] after

delivered to, and received and disjjosed of by, de-

fendants Frank A. Garbutt and Log Cabin Mines
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Company, or eitlier of them, and likewise that they

l)e reqnired to account for any and all ores ex-

tracted from said premises and still I'emaining

in the possession or under the control of defend-

ants.

Fourth: That defendants Frank A. Garbutt and

Log Cabin Mines Comi)any, and each of them, be

enjoined, restrained and ordered to desist, pendente

lite, from excavating, extracting or removing ores,

or other property of any kind or character, from

said lands, and that they be required, pendente lite,

to abstain and refrain from further, or any mining

operations of any character on said premises.

Fifth: ^Jliat i)laintiffs have and recover their

costs and dis])ursements incurred herein, includ-

ing a reasonable fee for the use and benefit of their

attorneys, together with such other further and

general relief as to the court may seem equitable,

just and approi)riate in the premises.

W. H. ABEL
O. C. MOORE
FREDERICK 1). ANUERSOX

650 Subway ^J'erminal Building

Los Angeles, California

Michigan 0804

Attorneys for Plaintiffs [19]

State of Idaho,

County of Kootenai—ss.

M. I. Higgens being tirst duly sworn, deposes

and says: that he is one of the plaintiffs named in
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the foregoing bill of complaint, and that he makes

this verilication on his own behalf and on behalf

of his co-plaintiffs; that he is familiar with the

contents of said bill of complaint and that the mat-

ters and things therein contained are true in snh-

stance and in fact.

MILTON I. HIGGENS

Subscribed and sworn to before me this 14 day

of December, 1939.

(Seal) J. WARD ARNEY
Notary Public in and for the State of Idaho, re-

siding at Couer d'Alene; My commission ex-

pires 11-1-43. [20]

Exhibit 1

This Agreement of Sale made this 13th day of

July, 1932, by and between the Chandis Securities

Company, M. N. Clark and Alice Clark Ryan, of

Los Angeles, California, hereinafter designated as

the Sellers, and Russell F. Collins, of Seattle,

Washington, and Ben L. Collins, of Spokane,

AVashington, hereinafter designated as the Buyers,

witnesseth

:

That for and in consideration of the payments

to be made by the Buyers to the Sellers at the times

and in the manner herein specitied, and in consid-

eration of the promises and agreements to be well

and truly performed by the said Buyers, the said
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Sellers hereby agree to sell to the said Buyers the

following described patented and unpatented lode

mining claims situate in Mono County, California,

and more particularly described as follows, to-wit:

Log Cabin Mill Site

Log Cabin No. 1 New Year No. 2

Log Cabin No. 2 Federal No. 1

Log Cabin No. 3 Federal No. 2

Log Cabin No. 4 Federal No. 3

Log Cabin No. 5 Log Cabin Annex

Log Cabin No. 6 Tamarack

Log Cabin No. 7 Oro

Log Cabin No. 8 Burke Fraction

All of the above described claims having been

recorded at one time or another at Bridgeport,

Mono County, California, in what has been known

at various times as the Mono Lake Mining District,

the Bridgeport Mining District and the Homer
Mining District.

And also such water rights as the said Sellers may
own in connection therewith.

The condition of the titles to said property is as

follows

:

Log Cabin claims, Log Cabin No. 2, Log Cabin

No. 6 and Log Cabin No. 7 are patented. [21]

Log Cabin Annex is a mining location filed re-

cently at Bridgeport by H. R. Bradley and deeded

by H. B. Jiradley and wife to the Sellers herein.

Claims Log Cabin, Log Cabin No. 1, Log Cabin

No. 3, Log Cabin No. 4, Log Cabin No. 4, and Log
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Cabin No. 6 are mining locations and in the option

of tlie Sellers can be patented at an\' time.

(page) -1-

It is stated by James Simpson that claims New
Year No. 2, Federal No. 1, Federal No. 2, Federal

No. 3, Tamarack, Oro and Burke Fraction have all

had the assessment work done on them and title

to them is in good condition.

'J'he Sellers or their immediate i^redecessors in

interest have located these claims and have held

title thereto for approximately twenty (20) years

and believe their titles to be good and they hereby

represent that there are no mortgages, indebtedness

or other encumbrance against said claims oi which

they have an}' knowledge, but they expressly dis-

claim any liability for these titles, and the Buyers,

having been afforded an ample opportimity to ex-

amine same, hereby accept said titles, it being dis-

tinctly understood that the only estate to be con-

veyed hereunder is all of the right, title and in-

terest which the said Sellers may have or may

hereafter acquire thereto.

This agreement of sale is to extend for a period

of five (5) years from the date hereof unless sooner

forfeited or terminated as hereinafter provided.

Under this agreement the said Buyers shall have

the right of Possession with the right to mine and

develop said properties or any of them, including

the right to follow and exj^lore by proper working

any vein or veins within said group of claims to
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the limit or exterior [22] boundary lines thereof, to

the same extent and no other as the Sellers, by vir-

tue of their title and interest in said group of

claims, have or may hereafter acquire, and to

follow any ore shoot or ore body found within the

limits of said property in any direction to the same

extent as said Sellers might lawfully do, and to

break down and remove and mill or sell all com-

mercial ores fomid therein except as hereinafter

expressly provided, to-wit:

It is understood and agreed that until said Sellers

have been paid in full for said mining claims, in

accordance with the terms hereof, that the ore

already exposed above the present drifts on the

vein at a depth of approximately 125 feet below

the collar of the shaft and within the present ex-

treme north and south faces shall remain intact and

miless expressly i)ermitted by permission in writing

from said Sellers none of this ore shall be mined

or removed from the mine and neither shall any

ore at present on the dump be removed or milled l)y

said Buyers.

(page) -2-

In consideration of the agreements herein con-

tained the said Buyers covenant and agree with

said Sellers as follows:

1. To enter upon said mmmg claims immed-

iately after the execution and delivery of this agree-

ment and after the posting of the notices herein-

after provided to be posted, and agree to work the
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same contiiiiiously and in good workmanlike and

minerlike manner so as to develop said property

with due regard for the continuance and preserva-

tion of the same as a workable mine in accordance

with the covenants herein set forth.

2. The Buyers agree to work at least sixty (60)

shifts of one man each of eight (8) hours ' duration per

month until August 10, 1932, after which date said

Buyers agree to work not [23] less than one hundred

fifty (150) similar shifts per month of eight (8)

hours each during the life of this agreement, it

being miderstood that each shift is to consist of

the day 's work of one competent miner or its equiva-

lent in value. It is agreed that the excess of 150

shifts per month for any given month is to be

credited on work to be performed during the suc-

ceeding month or months during each year, but that

work during one year is not to be credited to the

work to be done in any succeeding year, and that

the said Buyers agree that there at all times shall

be enough work performed by them to fulfill any

work necessary to be i3erformed for assessment pur-

poses.

4. The Buyers agree to install a compressor,

]3ump, machine drills and other necessary equip-

ment to sink the present shaft that is now down

one hundred twenty-five (125) feet from the sur-

face to a total depth of two hundred fifty (250)

feet or to the point of its intersection with the

vein and to drift upon the vein from the point of

intersection for a distance of not less than two
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hundred (200) feet, and to do any other develop-

ment work that said Buyers may deem advisable for

the development of additional ore.

5. The said Buyers agree to well and sufficiently

timber the tunnels, shafts and drifts used, opened or

extended by them when necessary in said mining at

all points and in accordance with good mining

methods and to repair all old timbering in such

(page) -3-

workings and in all existing openings which are now

open and which show any mill ore. This work of

timbering and retimbering is to be done whenever

and wherever it may become necessary for the safety

of workmen and ore and for the preservation of

said mine as a working mine, and said Buyers agree

[24] to fill all stopes with waste after the ores there-

from are removed so as to keep and leave said mine

in a safe and proper condition for further develop-

ment and exploration and in accordance with the

usual custom of good miners.

6. The said Buyers agree that the said Sellers

may at all times enter, in person or by their duly

authorized agents in writing, to inspect said ])rop-

erty and any and all parts thereof, and the said

Sellers shall have the right to keep one or more

representatives at all times upon said property to

represent them and to inspect same but always at

their own sole cost and expense except that the said

Sellers may furnish one representative who shall be

a practical miner or a practical mining man, able and

willing to work for the said Buyers, performing such
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work as may proi)erly be allotted to him, and this rep-

resentative the said Buyers agree to pay the same

wages as they pay to other employees in a similar

capacity, it being understood that should the repre-

sentative so nominated by said Sellers not perform

as much useful work as their other similar em-

ployees that the said Sellers will either accept re-

duced pay for him or furnish another representa-

tive to take his place.

7. The said Buyers agree to pay for all labor,

material and supplies employed or used by them

in the development and operation of said mining-

claims under this agreement, including the pay-

ment of all taxes and assessments from and after

the date of July 13, 1932, during the term of this

agreement, and said Buyers agree not to permit any

lienable claims, including such labor, material or

supplies, to be filed against said mining property,

and agree to save said Sellers harmless therefrom.

[25]

8. The said Buyers agree that before they allow

any material, machinery or supplies to be brought

upon said property that they will obtain and furnish

to the said Sellers a release or waiver from the

venders thereof releasing and waiving any right or

rights which said vendors may have to file a lien

or liens against the property of the Sellers, and in

like manner, before employing any labor therein,

will obtain from the employees who are to perform

this labor a like release to the end that all laborers,

material men or contractors will look solelv to the
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Buyers and their interest in tiie property for the

payment and will waiA^e any right or claim that

they may have against said Sellers or the property

herein described owned by them.

9. The said Sellers agree that they will forth-

with, upon the signing of this agreement, post or

cause to be posted proper notices in conspicuous

places upon said property, notifying all persons

employed thereon or who furnish material and sup-

lilies to the said Buyers therefor that neither said

property nor said Sellers will be liable for same or

will said property be liable for lien therefor.

10. The said Buyers agree that they will not com-

mence any work upon said property nor order any

material therefor mitil said notices have been posted

and that thereafter they will maintain said notices

or cause same to be maintained at all times that they

are in possession of or are operating said property,

and should the said Buyers commence work before

said notices are posted or perform any work upon

said property while said notices are not maintained

thereupon, this agreement shall immediately termi-

nate and cease at the option of the said Sellers.

[26]

11. The said Buyers agree to comply strictly

with the Workmen's Compensation or Industrial

Insurance Act of the State of California providing

casualty insurance for all workmen injured while

employed by them in the exploration and develoj:)-

ment of said mining claims or for any other work
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performed by the said Buyers or at their instance

during the term of this agreement.

12. After said shaft has been sunk to the intei--

section of the vein and drifted on for a distance of

not less than two hundred (200) feet, if by that

time sufficient tonnage of commercial ore is in sight

to justify a mill, and, if not, as soon as sufficient

tonnage of commercial ore is in sight, the said

Buyers agree to build a suitable mill and mill build-

ings and to install proi:)er milling machinery for

the economical and proper milling of said ore and

to proceed without delay in a minerlike fashion

to mine, mill and market said ores which have

(page) -5-

developed on said property by the operation of said

Buyers but especially excepting therefrom all ores

hereinbefore referred to in the mine and on the

dump as hereinbefore described.

13. The said Buyers expressly agree to impound

all mill tailings which assay over One ($1.00) Dol-

lar per ton to the end that they will be preserved

for future treatment.

14. It is understood and agreed by the parties

hereto that after the said sinking, drifting and

building of a suitable mill are completed and the

mine is put on production that Five ($5.00) per ton

is to be allowed to the said Buyers to cover the

cost of all mining, milling and marketing and that

the Sellers shall receive the balance over Five

($5.00) Dollars per ton, which amount shall be
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ax)j)lied as received upon the [27] purchase price of

said property until it is paid for in full.

Should the Buyers mine and mill any ore which

returns less than Five ($5.00) Dollars per ton net,

they shall pay all of the costs thereof over and above

the net returns received and this shall not ])e a

charge against the Sellers or against any future re-

turns which they are entitled to receive.

In consideration of the foregoing conditions and

the expenditures to be made and the work to be

done heremider by the said Buyers, and in considera-

tion of their faithfully keeping of all of the coven-

ants herein contained, the said Sellers hereby give

to the said Buyers the right to purchase all of the

above described property for the sum of One Hun-

dred Fifty Thousand ($150,000.00) Dollars, payable

as follows: One Thousand ($1,000.00) Dollars on or

before August 1, 1932; One Thousand ($1,000.00)

Dollars on or before November 1, 1932 ; One Thou-

sand ($1,000.00) Dollars on or before January 1,

1933; One Thousand ($1,000.00) Dollars on or be-

fore March 1, 1933; One Thousand ($1,000.00) Dol-

lars on or before May 1, 1933; One Thousand

($1,000.00) Dollars on or before July 1, 1933; One

Thousand ($1,000.00) Dollars on or before Septem-

ber 1, 1933; One Thousand ($1,000.00) Dollars on

or before November 1, 1933; One Thousand

($1,000.00) Dollars on or before January 1, 1934;

One Thousand ($1,000.00) Dollars on or before

March 1, 1934; and One Himdred Forty Thousand

($140,000.00) Dollars on or before five (5) years
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from date hereof, it being understood and agreed

that all amounts paid by the said Buyers under the

terms of this agreement shall be applied to and

credited upon the several installments of the pur-

chase price as they mature and as hereinbefore pro-

vided, and that in case said sums shall amount
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to the full purchase price of said claims to be paid,

as hereinbefore provided prior to the expiration of

the term of this agreement, or upon full payment

of said installments, to the said Sellers, according

to the terms of this agreement, then the said Sellers

shall execute a good and sufficient deed conveying^

to the [28] said Buyers all their right, title and

interest in and to the lode mining claims, to the

water and right of way for flume hereinabove par-

ticularly referred to, clear of all encumbrances

suffered or permitted by them.

The Buyers may proceed at their own expense to

patent at any time they deem advisable any of the

unpatented claims of said group in the name of

the Sellers. The Sellers agree to cooperate and assist

in obtaining such patents.

Time is the essence of this agreement, and it is

expressly agreed that in case of any violation by

the Buyers of any covenant herein contained, or

upon their failure or refusal to carry out or comply

with all of the terms and conditions of this agree-

ment (labor strikes, injimction proceedings, or other

outside interference, except weather, over which
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said Buyers have no control excepted), the Sellers,

at their election, may terminate this agreement.

In the event of a default by the said Buyers in

performing any of the conditions or covenants here-

in set forth or should said Buyers default in making

any of the payments herein provided for at the

times and in the mamier specified, the Sellers may,

at their option, give notice to said Buyers of the

termination of this agreement by depositing such

notice in the United States Mail, registered and

postage prepaid, addressed to the said Buyers at

the mine and at the last kno\\'n post office address

given to said Sellers by said Buyers, and the de-

positing of said notices and the affidavit by the

Sellers or any of them that same have been de-

posited shall be conclusive i)roof that the notices

were given, and this agreement shall be terminated

thereby at the option of the said Sellers.

In the event of a default by the Buyers in the per-

formance [29] of some covenant or condition in

itself immaterial and of which default they may
be imaware, the Sellers, before giving the notice as

above set forth, will notify the said Bu3^ers of the
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default complained of and shall allow them thirty

(30) days from the date of giving said notice in

which to cure same and remedy said default or de-

faults so complained of.

In the event of the termination of this agree-

ment by default the said Buyers shall have no claim

against the Sellers of any kind or nature or compen-
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sation for any labor performed, expenses incurred

or services rendered in connection herewith or here-

under, and all machinery, tools and apx^liances, fast

or loose, placed upon said property by them or

under this agreement shall remain upon said prop-

erty as a part thereof and become the property of

the said Sellers.

It is understood and agreed that the said Buyers

shall have the use of all buildings, machinery and

equipment now on said premises but in the event

of the termination of this agreement same are to be

left in as good repair as tjiey now are; necessary

and usual wear and tear excepted.

It is agreed that the said Buyers will not record

this agreement until they have paid at least Ten

Thousand ($10,000.00) Dollars thereon, and should

said agreement be recorded by them or by any one

for or under them prior to the completion of the

payments to the amount of Ten Thousand

($10,000.00) Dollars, such recordation shall, at the

option of the said Sellers, immediately terminate

this agreement and this option shall be evidenced by

the recordation of the declaration of such intention

or desire by the said Sellers.

All payments to be made to the said Sellers by

the said [30] Buyers hereunder shall be made to

their order at the Citizens National Trust and Sav-

ings Bank of Los Angeles.

This instrument shall ])e binding upon the heirs,

assigns and successors of the respective parties
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hereto but before the said Buyers shall assign same

they will notify the said Sellers of such intention

and at the time of such assignment will obtain for

the Sellers in form satisfactory to them a written

agreement in which their assignees accept the same

responsibility as the Buyers have hereunder, and

said Bu^^ers shall not be relieved from their liability

hereunder even in event of an assignment unless

specific consent thereto is given in writing by the

said Sellers.
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In event of the insolvency of the Buyers or of

their successors and assigns, or in the event that

proceedings in involuntary bankruptcy are brought

against them, said Sellers may, at their option, ter-

minate this lease.

In Witness Whereof the parties hereto have here-

unto set their hands and seals the day and date

first above written.

CHANDIS SECURITIES COMPANY
By (Signed) HARRY CHANDLER,

President.

(Signed) M. N. CLARK
(Signed) ALICE CLARK RYAN

Sellers.

(Signed) RUSSELL F. COLLINS
(Signed) BEN L. COLLINS

Buyers. [31]



vs. Frank A. Garhutt, et al. 37

State of California,

County of Los Angeles—ss.

On this ISth day of July A.D., 1932, before me.

Rose B. Coidarrens, a notary public in and for tlie

said county and state, residing therein, duly com-

missioned and sworn, personally appeared Harry

Chandler, known to me to be the President of Chan-

dis Securities Company, the corporation described

in and which executed the above instrument, and

also known to me to be the person who executed it

on behalf of the corporation therein named, and lie

acknowledged to me that such corporation executed

the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

(Signed) ROSE B. COIDARRE-NS

My commission expires February 8, 1935.

State of California,

County of Los Angeles—ss.

On this 13 day of July, A.D., 1932, before me,

Rose B. Coidarrens, a notary public in and for the

said county and state, residing therein, duly com-

missioned and sworn, personally appeared M. N".

Clark, Alice Clark Ryan, Russell F. Collins and

Ben L. Collins, knowm to me to be the persons whose

names are subscribed to the above instrument, and

acknowledged that they executed the same.
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In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

(Signed) ROSE B. COIDARRENS

M}' commission expires Feb. 8, 1935. [32]
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Exhibit ''2"

Supplemental Agreement

Referring to that certain agreement of sale made

July 13, 1932, by and between the Chandis Securities

Company, M. N. Clark and Alice Clark Ryan, of

Los Angeles, California, hereinafter described as

the Sellers and Russell F. Collins of Seattle, Wash-

ington and Ben L. Collins, of Spokane, Washington,

hereinafter designated as the Buyers, in which the

Sellers agree to sell to the Buyers that certain min-

ing property located in Mono County, knowai as the

Lob Cabin property, more particularly described in

said agreement which is hereby made a part hereof,

said parties agree to and with each other to modify

same as follows:

Whereas on page 4, paragraph 4 of said agree-

ment, the Buyers agreed, among other things, to

sink the existent vertical shaft from a depth of 125

feet to a total depth of 250 feet or to the point of

its intersection with the vein, and
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Whereas in the sinking of said shaft the Buyers

encountered sufficient water to make the pumping

thereof very expensive, and

Whereas they are desirous of substituting other

worth therefor, and propose, in lieu of the sinking

of said shaft to the said depth, that they run an

adit level, which they believe will be not less than

1200 feet in length, from the surface to said vein

at or near the point where it would be intersected by

said shaft and at a depth to where it will strike the

ledge not less than said 250 feet in depth from the

surface, and

Whereas the said Sellers are agreeable to this

substitution,

Now, Therefore, in consideration of tjie agree-

ment of said Buyers, and their successors in in-

terest, the Mutual Gold Corporation, that they will

run said adit level in accordance with [33] all of

the general terms as set forth in said original con-

tract, the Sellers hereby consent that said original

contract shall be amended so as to permit the run-

ning of said level instead of the sinking of said

shaft, and further agree that the Buyers may sink

what is known as the North winze on the vein as

far as they desi]'e to sink same.

The work upon said adit level shall be carried

on upon the same terms and conditions as to the

amount of work to be performed as applied to the

(page) -1-
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sinking of the said shaft.

The sellers agree also that in event tlie Buyers

run the completed adit level as agreed to the point

where it intersects said vein that they will extend

the time of said contract of July 13, 1932, for an

additional period of nine (9) months.

Whereas, further, the Buyers have erected a mill

upon said property in tjie anticipation of the com-

pletion of said shaft by or before this time, and

Whereas, further, they are desirous of operating

said mill for the purpose of testing same and for

the purpose of determining its adaptability to save

the values contained in the ore from said property,

and

Whereas, under the existing contract of July 13,

1932, they do not have the privilege of milling ore

except as therein provided.

Now Therefore, in consideration of the premises

and of the covenants and agreements in this modi-

fication contained, the said Sellers agree that when

desired by the Buyers and on reasonable notice from

them in order to enable the Sellers to send a rej^re-

sentative to supervise this work, that the Sellers

will allow tbe Buyers to mill enough ore from said

property to [34] test said mill but not to exceed an

amount, however, necessary to produce gold to the

value of approximately $1000.00, and the Buyers

will pay the cost of such rejjresentative, which cost

shall be his actual expenses and not to exceed $10.00

per day for such time as he puts in on the property.

In consideration of the above, the Sellers agree
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to the substitution of the work of running the adit

level to the intersection of the vein in lieu of the

sinking of said shaft and the Buyers agree to per-

form said work in accordance with all of the terms

of said contract, which it is agreed between the

parties hereto is modified only to the extent of this

Supplemental Agreement and otherwise shall re-

main in full force and effect.

In Witness Whereof, the parties hereto have here-

unto set their hands and seals the 28th day of April,

1934.

CHANDIS SECURITIES COMPANY
(Signed) HARRY CHANDLER

President. «

M. N. CLARK
ALICE CLARK RYAN

Sellers,

RUSSELL F. COLLINS
BEN L. COLLINS

Buyers.

MUTUAL GOLD CORPORATION
By RUSSELL F. COLLINS

President

Successors in interest to the Buyers,
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[35]
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Exhibit, "3^'

This xVgreement, made and entered into this 29th

day of August, 1936, by and between Mutual Gold

Corporation, a corporation, party of the first part,

and J. A. Vance, party of the second part, Wit-

nesseth

:

That Whereas, the party of first part is contem-

plating the raising of approximately the sum of

$30,000 to place its mining property, located near

Mono Lake, California, in operation; and

Whereas, the party of the second part has agreed

to assist in the raising of said amount to the extent

which he has heretofore ad^dsed the board of di-

rectors of the party of the first part ; and

Whereas, the party of the first part has agreed,

if said fund is raised, the party of the second i:)art

shall serve as general manager under certain terms

and conditions; now, therefore,

It Is Agreed as follows, to-wit:

That the party of the second part is hereby em-

ployed as general manager of the party of the first

part, ^Yiih full and com])lete authority for and on

behalf of the party of the first, part to expend the

sum of $30,000 to place the mine of the party of

the first part in production and to pay such obliga-

tions which shall have been incurred by the com-

pany in comiectdon with said property during the

months of August and September, 1936.

That the party of the second part shall remain

as general manager of the property of the first i^art
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after the said mine shall have been placed in pro-

duction and during the operation of said mine until

such time as the said sum of $30,000 shall have

been fully repaid to parties advancing said funds

to the [36] party of the first part, in accordance

with the terms of such agreement as shall be made

by first party with parties advancing said fvmds.
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That the party of the second part shall serve

without any compensation whatsoever, except that

he shall be entitled to full reimbursement for all

expenses which he shall incur in connection with

his position as general manager, which said ex-

penses shall be paid monthly.

That party of the second part shall employ M. J.

Keiley as a mining engineer upon said property if

he is able to make satisfactory arrangements with

him; but if not, party of the second part shall

have the right to employ such mining engineer as

he may select with the approval of the board of di-

rectors of the first party.

That in the event of the death, resignation or in-

ability of the party of the second part to act as the

general manager, those subscribing for the said

sum of $30,000 shall have the right to designate a

new general manager and the party of the first part

agrees to employ such general manager as may be

designated; and in connection with the designation

of such general manager, if those raising said funds

are unable to agree in the selection of the general
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manager, those advancing a majority in amount of

the fimds shall have the right to designate the new

general manager to be appointed in the place and

stead of the said party of the second part.

That the said fmids so raised for the purpose of

placing the said mine in production shall be placed

in a special fund of said corporation and may be

withdrawn only upon the check of the party of the

second part for and on behalf of said [37] corpora-

tion, or such other party as the party of the second

l)art may designate; but in the event the party of

the second part shall designate any other person, ex-

cept G. F. Ferbert or such other party as may be

suitable to first party, to withdraw said funds, the

l^arty of the second part shall be responsible for

the withdrawal thereof.
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That the party of the second part shall incur no

personal liability for any matter or thing whatever

which he may do for and on behalf of this corpora-

tion while acting under the terms of this contract,

and as general manager of said corporation, and

shall incur no personal liability for any contracts or

obligation which he may incur foi* and on behalf of

the party of the first part, while acting as general

manager of the party of the first part, nor shall

second party be liable for any mistakes or errors in

judgment or any omissions of any character while

acting as general manager of first party as herein

provided.
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In Witness Whereof, we have hereunto set ou^

hands and seals the day and year in this instrument

first above written.

MUTUAL GOLD
CORPORATION

By J. E. STIEOLER, President

Attest: E. FUSON, Secy.

First Party

J. A. VANCE
Second Party

The foregoing contract is hereby approved by

the following as directors of Mutual Gold Corpora-

tion, a corporation:

J. E. STIEGLER
W. L. GRILL
RUSSELL F. COLLINS
J. A. VANCE
R. P. WOODWORTH
FRED P. FREEMAN [38]

EXHIBIT '^4"

Referring to that certain agreement made the

13th da\' of July, 1932, hy and l^etween the Chandis

Securities Company, M. N. Clark and Alice Clark

Ryan, therein designated as the Sellers in which

agreement said Sellers agree to sell to Russell F.
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Collins and Ben L. Collins, designated therein as

the Buyers, that certain i)roperty known as the Log

Cabin Mines situated in Mono County, California,

and more particularly described in said agreement,

which said agreement for the i)urposes herein is

hereby made a part hereof, and which said agree-

ment was, with the consent of the Sellers, assigned

to and assumed by Mutual Gold Corporation: and;

Referring to that certain Supplemental Agree-

ment made April 28, 1934, by and between the same

parties.

The same are hereby moditied and amended as

follows this 9th day of October, 1936.

For and in consideration of the undertaking and

agreement b}' the Mutual Gold Corporation, the as-

signee of said Buyers to spend ui)on said pi'operty

the additional sum of Thirty Thousand ($30,000.)

Dollars under the direction of said Mutual Gold

Corporation, as hereinafter set forth, the Chandis

Securities Compam- and Alice Clark Eyan, for

herself and as assignee of M. N. Clark, hereby agree

to and with the Mutual Gold Corporation to modify

said agreement as follows:

The Sellers will allow to the corporation the sum

of Eight ($8.00) Dollars per ton to pay the ex-

penses of mining and milling all ore taken out in

develoi^ment work below the ore reserved in the

contract of July 13, 1932, down to the drifts exist-

ing on that date, approximately one hundred Twen-

ty Five (125) feet below the collar of the present
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main working shaft and within the extreme North

and South faces as they existed on the 13th [39]

day of July, 1932, provided that this work consists

of raises and levels and that the raises are not

closer to each other than two hundred (200) feet

and the levels are not closer than one hundred (100)

feet to each other, and

Provided further, that all receipts in excess of

Eight ($8.00) Dollars ])er ton from mining and

milling of said ores from this work shall be i)aid

to the Sellers to a]3ply upon the purchase price
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heremider, and under said original contract of July

13, 1932, and

Provided further, that the corporation may, as

provided in the original contract, mill any other ore

outside of the herein described area, and should

said corporation mill or mine any such, the allow-

ance for mining and milling thereof shall be the

same as set forth in the original contract, to-wit,

Five ($5.00) Dollars per ton and that all excess

over and above these amounts shall be paid to the

Sellers as provided in said contract, and

Provided further, that said Corporation shall

not mill any of the ore ])rohibited in the original

contract without the additional written consent of

the Sellers being first had and obtained, and

Provided further, that should the aggregate of

these payments not amount to the sum of Ten

Thousand ($10,000.00) Dollars on or before Noveni-
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ber 1, 1937, that the Corporation shall make up any

such deficit, and

Provided fiirthei*, that should said payments from

the milling and marketing- of ores as aforesaid not

amount to Ten Thousand ($10,000.00) Dollars for

the years ending November 1, 1938, November 1,

1939, and November 1, 1940, that the Corporation

will in like manner make up such deficit on account

of the pur- [10] chase price so that the Sellers will

receive the minimum sum of Ten Thousand ($10,-

000.00) Dollars during each of said years, and

Provided further, that the remainder of the pur-

chase i)rice shall be payable on or before November

1, 1911.

The Corporation warrants to the Sellers, as a

partial consideration for this amendment, that it

has on deposit Fifteen Thousand ($15,000.00) Dol-

lars in the Old National Bank At Spokane, Wash-

ington, which money can be drawn only upon the

order of J. A. Vance, its general manager, and only

for the purpose of carrying on the work aforesaid,

and that it has Fifteen Thousand ($15,000.) Dol-

lars more subscribed for this purpose which will

be available upon ten (10) days' call to be used

for the same purposes and in the same manner, and

til at the expenditures of said total of Thirty Thou-

sand ($30,000.00) Dollars for the ]nirposes as here-

in set forth, to-wit, mining, milling and developing

said proi)erty by the Mutual (lold Cor])oration
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under the advice and supervision of capable man-

agement is guaranteed by said Corporation.

Should the Mutual Gold Corporation fail to keep

any and all of the provisions of this modification

agreement, the Corporation may, at its option, ter-

minate same by giving notice to the Sellers of its

desire so to do, in which event said original agree-

ment shall stand in all respects as though this modi-

fication agreement had not been made.

CHANDIS SECURITIES COMPANY
By HARRY CHANDLER

And
ALICE CLARK RYAN

Sellers

Accepted this 10th day of October, 1936.

MUTUAL GOLD CORPORATION
By J. A. VANCE,

V. Pres. [41]

EXHIBIT "5"

PRODUCTION CERTIFICATE

No $

For value received, the undersigned, a Washing-

toii Corporation, agrees to i)ay to

the sum of Dollars,

witliout interest, out of net production receii)ts ac-

cruing from the sale of ores from its mining prop-
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erty, before any dividends shall be declared or paid

by it upon its capital stock, and in no other manner

whatsoever, except that in case of a voluntary or

involuntary sale of its mining property, any bal-

ance unpaid hereon shall be paid out of the ])ro-

ceeds thereof before aiw distribution shall be made

to its stockholders.

''Net Production Receipts" hereinbefore referred

to shall be construed to mean such receipts as shall

remain after deducting therefrom all of the costs

of producmg, handling and milling said ore, neces-

sary corporation expenses and taxes, a reasonable

sum for mine development, such sum as the Board

of Directors shall determine may be necessary for

the purchase and/or payment of necessary mining

equipment, and payments on account of the pur-

chase price of said mining property by royalty or

otherwise.

All sums which the undersigned shall have for

the retirement of this and similar certificates shall

be applied pro-rata upon the same.

The execution of this certificate has been author-

ized b}^ resolution of the Board of Directors.

Dated this day of January, 1938.

MUTUAL GOLD CORPORATION

By
Vice President

Attest:

Secretary [42]
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EXHIBIT ^'6"

Memorandum of Agreement between Mutual Gold

Cori3oration organized under the laws of the State

of Washington, with its principal place of business

at Spokane, and operating solely near Leevining,

Mono County, California, hereinafter called the

Seller, and Frank A. Garbutt, of Los Angeles, here-

inafter called the Buyer, Witnesseth

The Seller, through its duly authorized represen-

tatives, states to the Buyer that it requires further

equipment to make said property properly profit-

able as follows:

1. Bringing in electric power from Leevining

or Tiago Lodge, 21/2 miles $11,000.00

2. Electric Hoist complete with motor and

starter, etc 7,000.00

3. Cage or skip and mine cars 1,500.00

4. Ball Mill, 100 tons capacity, including

motor, etc 7,000.00

5. Classifier complete 3,000.00

6. Cyanide equipment, including tanks, motor

and equipment capable of handling 100 tons

daily 25,000.00

7. 6 inch pipe line, 5000 feet and installation

thereof, to carry tailings to impounding

dam 3,000.00

8. 500 cubic foot compressor, with motor, etc. 4,000.00

9. Additional building to house new machin-

ery, including coverage for cyanide tanks 3,000.00

10. New . bunkhouses and addition to cook

house 1,500.00

11. Assay office and equipment 1.000.00
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12. Enlargement of present ore bins at shaft

and mill 1,000.00

13. Payroll, truck hauling, cement, sand, etc.

for 60 days during installation of above 10,000.00

14. Payment due on property Nov. 1, 1938 10,000.00

Total $84,000.00

[43]

The Seller and Bmer agree to cooperate in in-

vestigating and detevnlining whether more snitable

milling equipment than that above described and

recommended by the Seller can be obtained and

if, m the oi)inion of the Buyer, such proves to be

the case, he may, at his option, alter the specifica-

tions of the milling equii)ment accordingly.

The Seller agrees to sell to the Buyer and to

forthwith transfer to liim the contract owned by it

dated July 13, 1932, with the Chandis Securities

Company, M. N. Clark and Alice Clark Ryan for

the purchase of the Log Cabin Mine and the group

of mining claims contiguous thereto, subject to all

modifications of said contract, which contract and

its modifications are, for purposes of descrij^tion

and otherwise, hereby made a part hereof; included

in this sale are all other property, personal and real,

belonging to the Seller now on or adjacent or tribu-

tary to, or used in connection with said Log Cabin

Mine and its group.

The Seller agrees to forthwith transfer its title

to said property, real and personal, to Frank A.

Garbutt.
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111 consideration of this agreement and the trans-

fer above set forth, the Buyer agrees to do the fol-

lowing things

:

1. Furnish $10,000. to make the payment due

the ovviiers of the Log Cabin Mine November 1st,

1938, before its due date.

2. Organize as soon as possible a corporation of

such capital stock as he may desire and forthwith

transfer to said corporation all titles received by

him hereunder as soon as said Corporation is quali-

fied to hold same, issuing all of its Capital Stock

fully paid therefor.

As a part of the consideration for the transfer

of said title to it, such corporation shall contempo-

raneously therewith or immediately thereafter agree

that it will not sell or part [44] with the title to

any real estate referred to herein nor any part

thereof, without either (a) the written consent of

the Seller herein; or (b) the vote of a majority of

the directors of the corporation duly authorized or

approved by its stockholders; or (c) its bankruptcy;

or (d) a two-thirds vote of its stockholders; and the

B*'-laws will carry a clause substantially setting

forth this condition in the language above and that

this provision of the By-laws shall not be amended

except Ijy the vote of sixty (60%) per cent of the

outstanding stock or a unanimous vote of the entire

board of directors.

3. Forthwith transfer one-half of its tota] au-

thorized Capital Stock less one controlling share,
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to the Seller, which stock shall carry with it the

right to a full minority representation on the Board

of Directors of the corporation to be formed.

4. Furnish additional funds to a minimum of

$100,000, including the above mentioned $10,000.

to said coi'xjoration to be formed, as needed by it to

equip said Log Cabin Mine with a mill of an esti-

mated capacity of one hundred (100) tons daily

or more, a suitable hoist and to bring in electrical

power, and for such other equipment and supplies

as appear advisable, including paj^ment of taxes

and the protection of titles.

5. Take care of all further payments falling due

to the owners of said Log Cabin Mine group

amounting to $120,000. in all.

6. Proceed with the work of properly equipping

said property as rapidly as conditions wdll permit

unless prevented by weather, strikes or other cir-

cumstances not controlled by the Buyer.

7. At the Buyer's option to advance additional

fmids should [45] such advances, in the opinion of

the Buyer, become necessary or advisable.

8. Furnish the Seller with proper and detailed

monthly statements of the operations of the Cor-

poration to be formed.

9. The Buyer agrees to cooperate with the Sel-

lers in any reasonable \vay in protecting its and

its stockholders' interest in order that the smallest

shall receive benefits proportionate to the largest.

For all advances made bv him the Buyer shall
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be entitled to be repaid out of any profits or fimds

available from the operation of said property or

sale or other disposition of the property, but not

otherwise.

When the Buyer has performed all acts herein-

above set forth which are obligatory hereunder he

shall be deemed to have fulfilled this contract and

his liability shall cease.

The liuyer may also terminate his lia])ility here-

under at any time after furnishing the first $10,-

000 specified herein by notifying the Seller of his

desire so to do and by placing his fifty (50%) per

cent of the stock plus the one controlling share ob-

tained by the Buyer hereunder, in escrow with the

Title Insurance and Trust Comi)any or with any

responsible bank selected by the Buyer with irre-

vocable instructions to deliver it to the Seller when-

ever and as soon as the money from net profits or

fruni its dividends or from the Seller sufficient to

repay the Buyer has been received by the trustee

for the benefit of the Buyer. And should the Buyer

(or, in event of his death, his estate) fail from any

cause to perform his part of this agreement he

hereby agrees to deposit said stock in escrow in

the same manner as in this paragraph ])rovided and

under the same terms and conditions as though

the Buyer were terminating [-1:6] his liability.

Should said Buyer withdraw as above or fail to

perform his agreement as above provided, the Sel-

ler shall have the right to elect a majority of the
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board of directors, and such board shall have the

right to immediately elect new officers, both con-

ditioned upon (a) the repayment to the Buyer of

the monies advanced Ijy him, or (b) the securing of

same by a first lien upon the assets of the corpora-

tion subject only to its contract of jjurchase of July

13, 1932, or, at the option of the Buyer he may elect

at an}' time before or while said stock is in escrow

to accei)t in full payment for all money advanced

by him such pro rata of said stock as said ad-

vances bear to one hundred thousand dollars. While

the Buyer retains such control he agrees to vote

upon all matters arising as appears to the best in-

terests of the corporation.

It is the intention of both the Seller and Buyer

that in event of such withdrawal by the Buyer he

shall be entitled to the return of his advances out

of profits oiil}' or out of funds derived from the

sale of said property or from the sale of the stock

obtained by the Seller hereunder should the Seller

sell the property or stock to third parties after hav-

ing obtained title thereto by reason of the with-

drawal of the Buyer.

This right to repayment shall extend only for such

advances as are made in accordance with this con-

tract and the Buyers herein shall not be entitled

to repa\nient for any further or additional ad-

vances unless or until he has secured the written

approval of the Seller thereto. In computing net

profits actual operation expenses only shall be con-



vs. Frank A. Garhutt, et al. 57

sidered and no charge sliall be made on account of

officers' salaries, interest or capital expenditures.

[47]

While such stock is in escrow it shall be voted

by the Buyer, and its dividends shall go to the

Buyer until his advances have been repaid and any

dividends received b}' him shall ajjply u^^on such

repayment.

The Buyer or his representatives, will consult at

all reasonable times with the Seller before making

any umisual or extraordinary outlays not contem-

plated herein and further agrees, insofar as his

control of the enterprise is concerned, to use his

best judgment in carrying on the operations con-

templated.

In witness whereof the said Seller has hereby

caused its name to be subscribed by its President

thereunto duly authorized by its board of Direc-

tors this 2nd day of September, 1938, and its offi-

cial seal to be affixed, and the said Buyer has here-

unto subscribed his name and affixed his seal as of

the date aforesaid.

MUTUAL GOLD CORPORATION

By J. E. STEIOLER
FRANK A. GARBUTT [48]
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EXHIBIT "7"

MINING DEED

This Indenture, Made this 21st day of September,

A.D. 1938 between Mutual Gold Corporation, a cor-

jjoration authorized to do business in the State of

California as a foreign corporation of the County

of and State of party of the first

part, and Frank A. Garbutt of the County of Los

Angeles and State of California, party of the sec-

ond part, witnesseth:

That the said party of the first j^art, for and in

consideration of the sum of One and no/lOOths

($1.00) and other valuable considerations Dollars

Gold Coin of the United States, to it in hand paid

by the said party of the second part, the receipt

whereof is hereby acknowledged, has Granted, Bar-

gained, Sold, Remised, Released, and forever Quit-

claimed, and by these presents does Grant, Bargain,

Sell, Remise, Release and forever Quit-CIaim unto

the said party of the second part, his heirs and as-

signs, the following lode mine claims as located, sur-

ve3^ed, recorded and held by said i^art... of the first

part. Log Cabin, Log Cabin #1, Log Cabin #2,

Log Cabin #3, l^og Cabin #4, Log Cabin #5, Log

Cabin #6, Log Cabin #7, Log Cabin #8, Mill site,

New Year #2, Federal #1, Federal #2, Log Cabin

Annex, Tamarack, Oro, Burke Fraction, Summit

Extension, Summit Extension #1, Summit Exten-

sion #2, Summit Extension #3, Summit Extension

#4, Summit Extension #5, Lakeview, Lakeview

#1, Lakeview #2, Lakeview #3, Gmisight, Gun-



vs. Frank A. Garhutt, et al. 59

sight #1, Gunsight #2, Gimsight #3, Timber

Slope, Contact, Contact #1, Mutual Gold Lode,

-Mutual Gold Lode #1, Dome and Dome #1. in

Mining District, Mono County, State of

California, together with all the dips, spurs and

angles, and also all the metals, ores, gold and silver

bearing quartz, rock and earth therein, and all the

rights, privileges and franchises thereto incident,

appendant and appurtenant, or therewith usually

had and enjoyed; and also all and singular the [49]

tenements, hereditaments and appurtenances there-

unto belonging, or in anywise appertaining, and the

rents, issues and profits thereof; and also all the

estate, right, title, interest, property, possession,

claim and demand whatsoever, as well in law as in

equity, of the said party of the first part, of, in or

to the said i:>remises and every part and parcel

thereof, with the appurtenances.

To have and to hold, all and singular, the said

premises, together with the appurtenances and privi-

leges thereto incident, imto the said party of the

second ])art, his heirs and assigns forever.

In testimony whereof, the said party of the first

l^art has hereunto set its hand and seals the day and

year first above written.

Signed, sealed and delivered in the presence of

MUTUAL GOLD CORPORATION,
a corporation

By J. E. STEIGLER,
President

Attest

:

E. FUSON,
Secretary
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State of Washington,

Coimty of Yakima—ss.

I, the undersigned, a notary public in and for the

above named County and State, do hereby certify

that on the 22 day of September, 1938, personally

appeared before me, J. E. Stiegler, to me known to

be the President of the Corporation that executed

tlie within and foregoing instrument and acknowl-

edged the said instrument to be tlie free and volun-

tary act and deed of said corporation, for the uses

and purposes therein mentioned, and he on oath

stated that he was authorized to execute said instru-

ment and that the seal affixed is the corporate seal

of said corporation.

In witness whereof, I have heremito set my hand

and affixed ni}^ official seal the day and year first

above written.

(Notarial Seal)

A. M. OTTO
Notary Public in and for the State of Washington,

residing at Natches. [50]

EXHIBIT "8"

ASSIGNMENT OF CONTRACT
Know all men by these presents that in considera-

tion of the sum of One Dollar and other valuable

considerations in hand paid, receipt of which is here-
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by acknowledged, Mutual Gold Corporation, a cor-

poration, authorized to do business as a foreign cor-

poration in the State of California, do hereby sell,

assign, transfer and set over unto Frank A. Gar-

butt all of its right, title and interest in and to that

certain contract dated July 13, 1932, between Chan-

dis Securities Company, M. N. Clark and Alice

Clark Ryan as the Sellers and Russell F. Collins

and Ben L. Collins as the Buyers, together with all

modifications and agreements supplemental thereto.

In witness whereof the assignee herein hereunto

sign same by its dul}^ authorized officers and affixes

the cori)orate seal the day and year first above

written Sept. 21, 1938.

MUTUAL GOLD CORPORATION,
a corporation

By J. E. STEIGLER
President

Attest

:

E. FUSON
Secretary

State of Washington,

Comity of Yakima—ss.

I, the undersigned, a Notary Public in and for

the above named County and State, do hereby cer-

tify that on this day of September, 1938, i)er-

sanally api^eared before me J. E. Steigler to me

known to be the President of the corporation that

(page) -1-
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executed the within and foregoing instrument and

acknowledged the said instrument to be the free and

vohmtary act and deed of said corporation, for the

uses and i)uri)oses therein mentioned, and he on

oath stated that he was authorized to [51] execute

said instrmnent and that the seal affixed is the cor-

2)orate seal of said corporation.

In witness whereof I have hereunto set my hand

and affixed my official seal the day and year first

above written.

A. M. OTTO
Notary Public in and for the State of Washington,

residing at Natches. [52]

EXHIBIT "9"

BILL OF SALE

Know all men by these presents, that Mutual

(lold Corporation, a corporation, authorized to do

business in the State of California, as a foreign

cor2)oration, the party of the first part, for and in

consideration of the sum of One and no/lOOths

($1.00) and other valuable considerations Dollars,

to it in hand paid by Frank A. Oarbutt the ])arty

of the second part, the receipt whereof is hereby

acknowdedged, does by these presents grant, bargain,

sell, convey and confirm unto the said party of the

second j^art, his executors, administrators and as-

signs, the following described personal i)roperty,
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located and being in County of Mono, State of Cali-

fornia, to-wit:

Al] of the mining machinery, tools and equipment

of every kind and character belonging to the party

of the first part, together with all supplies of every

nature belonging to said first party, also the follow-

ing automotive equipment:

One Chevrolet IV2 ton truck, Motor

#T-3783707

One Chevrolet IV2 ton truck. Motor

#T-4480353

One Dodge 3 ton panel body truck Motor

#OB-20184, Ser. #113491

One Ford Closed Cab ])ick-up truck Motor

#1391644

To have and to hold the same to the said party

of the second part, his executors, administrators and

assigns, forever.

And Mutual Gold Corporation, a corporation does

for its heirs, executors and administrators, covenant

and agree to and with the said party of the second

part, his executors, administrators and assigns, to

warrant and defend the sale of such proi^erty, goods

and chattels hereby made unto the said part}' of the

second part, his executors, and assigns, against all

and every persons whomsoever, lawfully claiming or

to claim the same. [53]
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In testimony whereof, we have hereunto set our

hands and seals the 22 day of Sei^t. m the year of

our Lord, one tliousand nine hundred and 38.

(Cor. Seal)

MUTUAL GOLD CORPORATION,
a corporation

By J. E. STEIGLER
President

and

E. FUSON
Secretary

Signed, Sealed and Delivered in presence of

State of Washington,

County of Yakima—ss.

On this 22 day of September, 1938, before me, a

Notary Public in and for the above named County

and State, personally appeared J. E. Steigler to me
known to be the President of the corporation that

executed the wdthin and foregomg instrument, and

acknowledged the said instrument to be the free and

voluntary act and deed of said corporation, for the

uses and purposes therein mentioned, and on oath

stated that he was authorized to execute said in-

strument and that the seal affixed is the corx)orate

seal of said corporation.
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In witness whereof I have hereimto set my hand

and affixed my official seal the day and year first

above written.

[Notarial Seal] A. M. OTTO
Notary Public in and for the State of Washington,

residing at Natches.

No. 988 State of California

Comity of Mono—ss.

Filed for record at rec^uest of David E. Hinckle

on the 7th day of Nov. 1938 at 55 minutes past 9

A. M.

GEO. C. DELURY, JR.,

County Recorder

By GRACE J. BRANDON
Deputy

Recorded in Book 14, page 322, Official Records.

[54]

Exhibit ''10"

Los Angeles, Cal., Oct. 31, 1938

Mutual Gold Corporation:

Referring to that certain contract entered into

with you on September 2, 1938, and again upon Sep-

tember 22, 1938 I hereby withdraw from same as

it is therein provided that I may do and I also

elect to, and do hereby terminate my liability there-

imder.



66 Helen M. Sutherland, et al.

I have fully performed my part of said contract

to date and admit and agree that you likewise will

have wholly performed said contract on your part

as soon as you give me the security contemplated

therein.

If you are in accord, I suggest that, in addition

to this formal notice which terminates said con-

tract, we enter into the following agreement to ter-

minate same by mutual consent.

FRANK A. GARBUTT

Receipt of the foregoing notice is hereby acknowl-

edged and accepted as of the date hereof, October

31, 1938.

MUTUAL GOLD
CORPORATION

By W. L. GRILL
G. H. FERBERT

This Agreement Made this 1st day of November,

1938, by and between the Mutual Gold Corporation,

a corporation organized under the laws of the State

of Washington, the Party of the First Part, and

Frank A. Garbutt, of Los Angeles, California, the

party of the Second Part, Witnesseth:

That For and in Consideration of the sum of

$10.00 mutually in hand paid, tlie receipt of whicli

is hereby acknowledged, and [55] in consideration

of the mutual promises and agreements herein-

after contained, the parties hereto do hereby agree

to and with each other as follows, to-wit:
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1. Both parties agree that the certain contract

entered into by them on September 2 and Septem-

ber 22, 1938, is hereby by mutual consent, abro-

gated, terminated and ended as fully and complete-

ly as if it had never been entered into and that the

same is and shall be of no further force and effect,

and that neither party thereto shall hereafter take

any benefit or benefits therefrom or incur any lia-

bility thereunder, thereby or therefrom, and eacli

of the parties hereto, here])y releases the other from

any claim or claims thereunder of every name or

nature whatsoever.

2. The party of the second part has advanced,

and contracted with third parties to advance certain

sums of money for the benefit of the first party, in-

cluding $11,000 for the construction of a power

line, the purchase of certain machinery, the pay-

ment of wages, etc., all of which has been or will

be evidenced by proper vouchers or other satis-

factory proof.

3. The party of the second part further agrees,

upon demand, to advance the additional sum of

$10,000 to make a payment falling due to the own-

ers of the Log Cabin Mines and such additional

monies as may be necessary to j^ay for any ma-

chinery, material, supplies, labor or other expendi-

tures heretofore made by the party of the second

part or hereafter made by him at his option at the

request or with the consent of the party of the

first part.

4. The party of the first part agrees that, in con-
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sideration for the money advanced and the money

to be advanced, it will give to the party of the second

part it^ notes, due one day after date, dramng 6%
interest until paid, and that the party of the second

part may and shall hold title to the real and [56]

personal property heretofore conveyed to him by

said party of the first part in trust as security for

the payment of said notes.

5. The party of the second part hereby acknowl-

edges that he holds the titles to the real estate and

personal property heretofore conveyed to him by

the party of the first part, in trust for the benefit

of said party of the first part but subject to and

as security for the repayment to the party of the

second part of the monies advanced and to be ad-

vanced by him for the benefit of said party of the

first part and/or for the benefit of the said property

which consists of what is known as the Log Cabin

Klines and the machinery, equipment and tools there-

on, l^oth fast and loose, which property is more

fully described in the documents of transfer here-

tofore made by the party of tlie first part to the

party of the second part, reference thereto being

had and which are hereby made a part, hereof for

all purposes of this agreement.

6. Sliould the party of the first ])art organize or

cause to be organized or acquire a Corporation to

take over and hold said property in which corpora-

tion it owns all of the Capital Stock, the party of

the second part will, on demand, transfer said prop-

erty subject to his claim against it to such corpora-
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tion, and accept contemporaneously therewith a

pledge of all of its stock as security for his said

notes and immediately thereafter, and as soon as

possible said party of the first part will execute and

deliver to the party of the second part such docu-

ments as may be necessary, proper and sufficient to

evidence and establish said indebtedness of record.

In Witness Whereof the parties hereto have here-

unto set their hands and affixed their seals the year

and day first above written.

MUTUAL GOLD
CORPORATION

By W. L. GRILL

And G. H. FERBERT
FRANK A. GARBUTT [57]

EXHIBIT ^^11"

This Agreement, made and entered into as of the

17th day of December, 1938, by and between Mutual

Gold Corporation, organized and existing under the

laws of the State of Washington and authorized to

do business in California, hereinafter called the

Party of the First Part, Frank A. Garbutt, of Los

Angeles, California, hereinafter called the Party of

the Second Part, and Log Cabin Mines Company,

a California corporation, hereinafter called the

Party of the Third Part, Witnesseth:
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That Whereas, heretofore, to-wit, upon Septem-

ber 2ncl and again upon September 22nd the First

Party entered into an agreement with Second Party

relating to the developing and equipping of the Log

Cabin group of mines and mining claims located

near Leevining, Mono County, California, and held

by First Party under a certain contract to pur-

chase from the Chandis Securities Company, M. N.

Clark and Alice Clark Ryan, dated July 13, 1932,

together with all existing modifications of said con-

tract, which, with its modifications, is hereinafter

designated as the contract, in which the property

that is the subject of this agreement is fully de-

scribed, and which said contract for the purpose

of description and for all other purposes of this

agreement is hereby made a part hereof ; and

Whereas, under said agreements of September

2nd and/or September 22nd the First Party did

transfer to Second Party said contract together with

all other real property owned and controlled by it

in that locality, and all of its machinery, tools and

personal property used in connection therewith, (all

of said real property and interests therein and said

personal property being hereinafter designated as

the property) ; and

AYhereas, said transfer, while absolute in its terms,

was in trust nevertheless, for the purposes of said

agreements of [58] September 2nd and 22nd and

particularly for the purpose of facilitating and m-

suring the transfer of said contract and

(page) —1—
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said property to a corporation to be formed; and

Whereas, before the formation of such corpora-

tion the Second Party elected to withdraw from

said contracts of September 2nd and 22nd as there-

in provided and terminate his liability thereunder

and upon October 31, 1938, did in writing, so with-

draw, having fully fulfilled his ol)ligations up to

the time of said withdrawal; and

Whereas, thereafter, to-wit: upon the 1st day

of November, 1938, the First Party entered into

an agreement with Second Party agreeing that

such withdrawal should be b}^ mutual consent and

fixing the status of the parties, which said agree-

ment of November 1 is hereby made a part hereof;

and

Whereas, the First Party was reluctant to have

the Second Party withdraw and is desirous of con-

tinuing the association and the Second Party is

willing to do so upon terms offered by First Party

which are similar to, and substantially accomplish^*^

the same results contemplated in said contracts

which have been terminated but in a different way

more satisfactory to both of the parties hereto;

and

Whereas, First Party is the owner of said con-

tract and said property, subject to future payments

to be made to the sellers thereof, and subject to

the indebtedness owing to the Party of the Second

Part; and

Whereas, First Party is without funds to equi])

and develop said property and is desirous that the
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same be done without any unnecessary delay; and

Whereas, First Party believes that said property

should be [59] equipped substantially as follows, at

the estimated cost set forth:

(page) —2—

1. Bringing- in electric power from Leevining

or Tioga Lodge, 21/2 miles $11,000.00

2. Electric hoist complete with motor and

starter, etc 7,000.00

3. Cage or skip and mine cars 1,500.00

4. Ball mill, 100 tons capacity, including

motor, etc 7,000.00

5. Classifier complete 3,000.00

6. Cyanide equipment, including tanks, motor

and equipment capable of handling 100

tons daily 25,000.00

7. 6-inch pipe line, 5,000 feet and installa-

tion thereof, to carry tailings to impound-

ing dam 3,000.00

8. 500 cubic foot compressor, with motor, etc. 4,000.00

9. Additional building to house new machin-

ery, including coverage for cyanide tanks 3,000.00

10. New bunkhouse and addition to cook

house 1,500.00

11. Assay office and equipment 1,000.00

12. Enlargement of present ore bins at shaft

and mill 1,000.00

13. Payroll, truck hauling, cement, sand, etc.

for 60 days during installation of above 10,000.00

14. Payment due on property November 1,

1938 10,000.00
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And Whereas, of the above list the Second Party

has heretofore furnished the following items or the

money therefor, for which First Party is now in-

debted, to-wit:

1. Electric hoist (plus cost of hauling, foun-

dations and installation, at this time un-

known) 1,225.00

2. Power Line 11,000.00

7. Payments on pipe line (increased to 8-inch)

8. Compressor (less hauling, foundations and

installation) 1,600.00

[60]

13. Payrolls, hauling cement, materials, heat-

ers and other necessary expenses, approxi-

mately 3,000.00

14. Payment due to owners November 1, 1938 10,000.00

Total, approximately

(page) —3—

And Whereas, the Party of the First Part owns

and controls the Party of the Third Part, the Log-

Cabin Mines Company, a California corporation,

with an authorized capital of $10,000 of a par value

of $1.00 per share

;

Now Therefore, in consideration of the premises

and in consideration of the sum of Ten ($10.00) Dol-

lars mutually in hand paid, the receipt whereof is

hereby acknowledged, and in consideration of the

promises, covenants and agreements hereinafter set

forth, the parties hereto do hereby agree to and with

each other as follows, to-wit:
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1. The i^arties of the First Part and Second

Part agree to cooperate in investigating- and de-

termining whether more suitable equipment than

that above described and recommended by First

Party can be obtained, and if, in the opinion of the

Second Party such proves to be the case, he may, at

his option, alter the specifications of such equipment

accordingly.

2. First party agrees to purchase for cash all

of the capital stock of the Third Party, which lias

a permit from the Corporation C^ommission of Cali-

fornia, to sell the same to First Party.

3. First Party agrees to give and does hereby

give to Third Party a firm option to purchase said

contract and property for the sum of Ten ($10.00)

Dollars and the other benefits herein set forth, sub-

ject, however, to any claims, liens or indebtedness

owing to Second Party but reserving to First Party

[61] from this option the tailings now on a por-

tion of said property below the mill and also re-

serving from this transfer the surface of the ground

upon which said tailings are located and for the

purpose of securing this option in event the Third

Party exercises same by the majority vote of its

Board of Directors, said First Party agrees and

does hereby agree, acknowledge and confirm that

Second Party holds the titles to said contract and

said property, first, as securing the payment to him

of all monies advanced or to be advanced by him

heremider and, second, for the purpose of trans-

ferring same to Third Party subject, to such in-
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debtedness if and when Third Party elects to exer-

cise said option.

(page) —4—
4. First Party hereby gives and grants to Sec-

ond Party a firm option to purchase a majority of

the stock, to-wit 5001 shares of the capital stock

of Third Party for the total smn of $5001.00 and in

order to protect said Second Party in the right to

purchase same, First Party has delivered or has

authorized the delivery of said 5001 shares of stock

into escrow to be delivered to the Second Party if

and when he exercises said option and pays the

$5001.00 specified to be paid therefor by the payment

of $5001.00 to the First Party, or, at the option

of Second Party, he may exercise said option by

paying or crediting either First or Third Party

with said amount of $5001.00 upon any advances

heretofore or hereafter made by Second Party for

the benefit of either First oi' Third Party or for

the benefit of said property and/or contract. Sec-

ond Party may exercise said option at any time

prior to the termination of this contract and while

said stock is in escrow and until Second Party has

been repaid in full, he shall vote [62] said stock as

herein otherwise provided.

5. Party of the Second Part agrees to loan or

advance to the Party of the Third Part from time

to time as or before needed, funds to a minimum of

Ninety-five Thousand ($95,000.00) Dollars, for the

protection and development of said property and
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the property covered by said contract, and for equip-

ment, as needed by Third Party to equip said Log

Cabin Mine with a mill of an estimated capacity of

one hundred (100) tons daily or more, as herein

set forth, and/or the payment of its debts incurred

by or to Second Party, which said minimum of

$95,000.00
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shall include sums for which the Party of the First

Part is now obligated to the Party of the Second

Part and which said obligation shall, upon the

completion of this contract, and the exercise of the

option by the Party of the Second Part to j^urchase

said 5001 shares of stock of the Party of the Third

Part, cease to be the obligation of the Party of the

First Part, and become the obligation of the Party

of the Third Part to the Party of the Second Part

;

said advances to be repaid with interest at the rate

of ten (10%) per cent per annum, but said interest

in any event not to total more than Five Thousand

($5,000.00) Dollars, regardless of the time elapsing

before the repayment of said advances; and al] of

said advances, together with said interest, to be

payable only out of the first profits or funds avail-

able, as and when they accrue and become available

from the operations or sale or other disposition of

the said Mines, and/or contract and property to be

conveyed to and owned by the Party of the Third

Part hereimder, but not otherwise to be repaid.

6. That as one of the principal reasons for the
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entering [63] into this contract by the parties here-

to is the protection of the stockholders and more

especially the small stockholders of the First Party,

in order that their rights shall be preserved while

the property is being developed and placed upon a

paying basis for their proportionate benefit, there-

fore it is further agreed that should the First Party

be forced into insolvency or should any creditor or

creditors obtain judgment against it or its prop-

erty which threatens to extinguish the rights of its

small stockholders or take their equities from them,

then and in such event, anything to the contrary

contained herein notwithstanding, the Second Party

shall have the option at any time thereafter to de-

clare all monies advanced by him due and payable

and proceed to recover the same by due process of

law.
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The Second Party agrees:

7. To proceed with the work of properly equip-

ping said property as rapidly as conditions will

permit unless prevented by weather, strikes or other

circumstances not controlled by the Party of the

Second Part.

8. At the option of the Second Party to take

care of all further payments to the owners of said

Log Cabin Mine group, amounting to $120,000.00 in

all which fall due during the life of this agreement.

9. At the option of the Party of the Second

Part to advance additional funds over and above
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said minimum of $95,000.00 should such advances,

in the opinion of the Party of the Second Part,

become necessary or advisable.

10. The Party of the Third Part hereby agrees,

immediately upon the convej^ance of said contract

and property to it, to execute and deliver to the

Party of the Second Part a first lien [64] upon said

contract and property, subject to the balance due

the o\Miers upon said contract as security for the

said advances of the Party of the Second Part made

to the Party of the First Part herein, and all fur-

ther advances thereafter made by the Part}^ of the

Second Part to the Party of the Third Part; and

the Party of the Third Part further agrees to exe-

cute from time to time such documents as are neces-

sary and proper to assure said liens, together with

all renewals thereof Avhich may be required from

time to time by the Party of the Second Part.

11. The Party of the Second Part may at any

time terminate his liability hereunder hy notifying

the Party of the First Part and said escrow holder,

in writing, that he does not desire to proceed fur-

ther hereimder, and the liability of the Party of

the Second Part to make any further advances here-

under, except for debts heretofore incurred by him

for the Party of the Third Part, shall immediately

cease and terminate ; and in the event of such termi-

nation, all of said stock belonging to the said Party

of the Second Part in the Party of the Third Part,

should he

(page) —7—
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have exercised his option hereunder to purchase

same, shall be held by said escrow holder for the ben-

efit of the Party of the First Part and be delivered

to it as soon as and whenever all of the advances

theretofore made by the Party of the Second Part

shall have been repaid to him, plus the total interest

charges hereinbefore set forth and the further pay-

ment of One ($1.00) Dollar for the said 5001 shares

of the party of the Third Part held in escrow as

aforesaid.

12. In the event that the Party of the Second

Part shall fail, neglect or refuse to proceed furtlier

with the contract or give written notification of his

termination of liability here- [65] under, then the

Party of the First Part shall have the right to

elect a majority of the Board of Directors of the

Party of the Third Part and such Board shall have

the right to immediately elect new officers of the

Party of the Third Part, both conditioned upon the

repayment to the Party of the Second Part of the

monies advanced by him.

At the option of the Party of the Second Part

he may elect at any time before or while said stock

is in escrow to accept in full payment for all money

advanced by him such pro rata of said stock as said

advances and money paid for stock bear to One

Hundred Thousand Dollars at which time he may
complete said advances then remaining unmade.

13. It is the intention of all of the parties here-

to that should the Party of the Second Part with-

draw as herein provided or should he fail, neglect
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or refuse to proceed further with the contract that

he shall be entitled to the return of such advances

as he may have made or may make, out of profits

only or out of funds derived from the sale of said

property or from the sale of the stock obtained by

the Party of the First Part heremider should the

Party of the First Part and/or the Party of the

Third Part sell the property or stock to third par-

ties after having obtained title thereto by reason

of the withdrawal of the Party of the Second Part

but notwithstanding such intention and

(page) —8—
in event of such contingencies should the funds de-

rived from the souix^es above mentioned be insuf-

ficient to repay said advances to the Party of the

Second Part within the times hereinafter s])eci-

fied, then and in that event the Parties of the First

Part and Third Part agree that they will repay to

the Party of the Second Part all such advances not

in excess of Fifty Thousand 166"] ($50,000.00) Dol-

lars within one (1) year and all advances in ex-

cess of Fifty Thousand ($50,000.00) Dollars within

two (2) years thereafter, or after such withdrawal,

anything in this contract to the contrary notwith-

standing. •

In computing net profits actual operating ex-

penses only shall be considered and no charge shall

be made on accoimt of officers' salaries, interest or

capital expenditures.
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14. This right to repayment shall extend only

for such advances as are made in accordance with

this contract and the Party of the Second Part,

herein shall not be entitled to repayment for any

further or additional advances unless or until he

has secured the written approval of the Party of

the First Part, thereto.

15. The Party of the Second Part, or his repre-

sentatives, mil consult at all reasonable times with

the Party of the First Part before making any un-

usual or extraordinary outlays not contemplated

herein, and further agrees, insofar as his control

of the enterprise is concerned, to use his best judg-

ment in carrying on the operations ^contemplated.

16. That while said 5001 shares of the stock of

the Party of the Third Part under option to or be-

longing to the Party of the Second Part is in es-

crow, as aforesaid, it shall be voted by the Party of

the Second Part and all dividends thereon shall be

paid to the Party of the Second Part until his ad-

vances have been entirely repaid, and any dividends

received by the Party of the Second Part shall

apply upon such repayment.

While the Party of the Second Part retains the

control he agrees to vote upon all matters arising as

appears to the best interests of the corporation.

17. That the capital stock of the Party of the

Third Part [67] shall not be increased until all of

said advances made by the Party of the Second Part

are repaid in full.

(page) —9—
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18. The Party of the Third Part agrees that it

will not dispose of its contract or real property,

nor any part thereof, without at least one of the

following things as a condition precedent thereto,

either

(a) The written consent of the Party of the First

Part.

(b) The vote of a majority of the directors of

the Log Cabin Mines Company, duly authorized or

approved by a two-thirds vote of its stockholders.

(c) The bankruptcy of the said Party of the

Third Part.

(d) Bv the unanimous vote of the entire Board

of Directors of the Party of the Third Part, dul}^

approved or authorized by a majority of its stock-

holders.

19. The Party of the Third Part agrees to fur-

nish the Party of the First Part with proper and

detailed monthly statements of its operations.

20. The Party of the Third Part agrees that

imtil the advances made by the Party of the Second

Part have been repaid in full and imtil the owners

have been paid in full, it will pay no salaries to its

officers and directors, and, in any event, it will

pay no salaries, bonuses or other emoluments ex-

cept for actual work done or services performed at

their fair value.

21. The Party of the Second Part agrees that

after being secured, as provided in paragraph num-

bered 10, he will, upon the demand of the Party
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of the First Part, forthwith release any and all

liens or claims that he has agamst the 4999 shares

of stock belonging to the Party of the First Part

in the Party of the Third Part. [68]

22. In the event the Party of the First Part

becomes dissatisfied with the manner in which the

Party of the Second Part is carrying out this con-

tract it agrees to state to him in
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writing its cause of dissatisfaction and give hiiu

ninety (90) days in which to cure same, before

taking any action in regard thereto.

28. It is further agreed that the Party of the

Second Part incurs? no personal liability hereunder

for errors in judgment or for failure to do any

thing or i)erform any act herein set forth to be

done or performed.

In Witness Whereof, the Parties of the First

Part and Third Part have caused these presents to

be duly executed by their authorized olticers and

their corporate seals to be hereunto affixed, and the

Party of the Second I*art has hereunto set his

hand and seal, the day and year first above writ-

ten.

[Seal] MUTUAL COLD
CORPORATION

By J. E. STEIGLER
President

Attest: E. FUSON
Secretary

Party of the First Part.
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FRANK A. GARBUTT
Party of the Second Part.

LOG CABIN MINES
COMPANY

By
President

Attest :

Seeretaiy

Party of the Third Part.

EXHIBIT "12"

The consideration for this deed is less than a

hundred dollars.

Mining Deed

This Indenture, made this 10th day of April,

1939, between Mutual Gold Corporation, a corpora-

tion organized and existing under the laws of the

State of Washington and authorized to do business

in the State of California, party of the first ]:>art,

and Log Cabin Mines Company, a corporation or-

ganized and existing under the laws of the State

of California and having its principal place of

business in the County of Los Angeles, State of

California, party of the second part,

Witnesseth : that the said party of the first part,

for and in consideration of the suuj of five dollars

($5.00) lawful money of the United States to it hi
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hand paid by the said inirty of the second part,

the receipt of which is hereb}^ acknowledged, has

gi'anted, bargained, sold, remised, released, and

forever quit-claimed, and by these premises does

grant, bargain, sell, remise, release and forever

quit-claim imto the said party of the second part,

and to its successors and assigns, the following lode

mining claims situated in the County of Mono,

State of California, as said claims are located, sur-

veyed and recorded:

Log Cabin, Log Cabin No. 1, Log Cabin No.

2, Log Cabin No. 3, Log Cabin No. 4, Log

Cabin No. 5, Log Cabin No. 6, Log Cabin No.

7, Log Cabin No. 8, Millsite, New Year No. 2,

Federal No. 1, Federal No. 2, Federal No. 3,

Log Cabin Annex, Tamarack, Oro, Lurke Frac-

tion, Summit Extension, Summit Extension

No. 1, Summit Extension No. 2, Summit Ex-

[70] tension No. 3, Summit Extension No. 4,

Summit Extension No. 5, Lakeview, Lakeview

No. 1, Lakeview No. 2, Lakeview No. 3, Gun-

sight, Gunsight No. 1, Gunsight No. 2, Gun-

sight No. 3, Timber Slope, Contact, Contact

No. 1, Mutual Gold Lode, Mutual Gold Lude

No. 1, Dome, and Dome No. 1.

Together with any and all other claims and real

l^roperties owned by said party of the first i^art in

said Mono County, and together with all the dips,

spurs, and angles, and also all the metals, ores.
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gold and silver-bearing quartz, rock, and earth

therein, and all the rights, privileges, and fran-

chises thereto incident, appendant, and appurte-

nant, or therewith usually had and enjoyed; and

also all and singular the tenements, hereditaments,

and appurtenances thereunto belonging, or in any-

Avise appertaining, and the rents, issues, and prof-

its thereof; and also all the estate, right, title, in-

terest, property i^ossession, claim, and demand

whatsoever, as well in law as in equity, of the

said party of the hrst ])art, of, in or to the said

2)remises, and every part and })arcel thereof, with

the appurtenances.

To have and to hold, all and singular, the said

lU'emises, together with the appurtenances, and priv-

ileges thereto incident, unto the said party of the

second ])art, its successors and assigns forever.

Reserving, However, to the Party of the First

Part from this deed the tailings now on a i)ortion

of said propert}^ below the mill situated on said

property, and also reserving from this deed to the

party of the tirst part the surface of the ground

ui)on which said tailings are located.

In Witness Whereof, the said party of the first

part has hereunto set its hand and seal, by its

proper officers thereunto dul\' authorized, on the

day and in the year first above written. [71]

[Corporate MUTUAL GOLD
Seal] CORPORATION

By J. E. STIEGLER,
President

and by C. T. ORR, Secretary
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State of Washington

County of Spokane—ss:

I, the undersigned, a Notary Public in and for

the above-named county and state, do hereby cer-

tify tliat on this 10th day of April, 1939, person-

ally appeared before me C. T. Orr, to me known to

be the secretary of said Mutual Gold Corporation,

and they acknowledged tlie said instrument to be

the free and voluntary act and deed of said cor-

poration, for the uses and purposes therein men-

tioned, and they on oath stated that they were au-

thorized to execute said instrument and that the

seal affixed thereto is the corporate seal of said

corporation.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

first above written.

[Notarial E. D. WELLER
Seal] Notary Public in and for the

State of Washington, residing at

Spokane.

State of Washington

Count}^ of King—ss.

I, the undersigned, a Notary Public in and for

the above named county and state, do hereby cer-

tify that on this 8th day of April, 1939, personally

appeared before me J. T. Stiegler, to me known to

be the President of the Mutual Gold Corporation,

the corporation that executed the within and fore-
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going instrument, and he acknowledged the said

instrument to be the free and voluntary act and

deed of said corporation, for the uses and pur-

poses therein mentioned, and he on oath stated that

he was authorized to execute said instrument and

that the seal affixed thereto is the corporate seal of

said corporation.

In Witness Whereof, I have heremito set my
hand and affixed my official seal the day and year

first above written.

[Notarial A. B. BOWES
Seal] Notary Public in and for the

State of Washington, residing at

Seattle. [72]

EXHIBIT ''13''

Bill of Sale

Know All Men by These Presents, that Mutual

Ciold Corporation, a corporation, authorized to do

business in the State of California and organized

and existing under the laws of the State of Wash-

ington, the party of the first part, for and in con-

sideration of the sum of five dollars ($5.00) to it in

hand paid by Log Cabin Mines Company, a cor-

poration organized and existing under tlie laws of

tlie State of California, the party of tlie second

part, the receipt of which is hereby acknowledged,
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does b}' these presents i^iaiit, bargain, sell, con-

vey and confirm unto the said party of the second

part, its successors and assigns, the following de-

scribed ])ersonal propert}' located and being in the

County of Mono, State of California:

All of the mining machinery, tools, and

equipment of every kind and character beloii;;-

ing to the party of the hrst part, together with

all supplies of every nature belonging to said

first ])arty, and also the following automobile

equi}jnient: One Clievrolet one-and-a-half ton

truck. Motor No. T-3783707 ; one Chevrolet one-

and-a-half ton tj-uck, Motor No. T-4480353 ; one

Dodge three-ton panel body truck. Motor No.

GB-20184, serial No. S113491; and one Ford

Closed Cab pick-up truck, Motor No. 1391644.

To have to and hold the same to the said party

of the second part, its successors and assigns, for-

ever.

And Mutual Gold Corporation does, for its suc-

cessors and assigns, covenant and agree to and with

the said party of the second part, its successors and

assigns, to warrant and defend the sale of said

property, goods, and chattels hereby made unto

said party of the first part, its successors and as-

signs, against all and every person and persons

whomsoever lawfully claiming or to claim the same.

In Witness Whereof, said party of the first part

has, by its proper officers thereunto duly author-
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ized, subscribed its name and affixed its corporate

seal on this 10th day of [73] April, 1939.

[Corporate MUTUAL GOLD
Seal] CORPORATION

By J. E. kSTIEGLER
President

and by C. T. ORR
Secretary.

State of Washington

County of Spokane—ss.

On this 10th day of April, 1939, before me, a

notary public in and for the above named county

and state, personally appeared C. T. Orr, to me
known to be the secretary of said Mutual Gold Cor-

poration, and they acknowledged the said instru-

ment to be the free and voluntary act and deed of

said corporation, for the uses and purposes therein

mentioned, and on oath stated that they were au-

thorized to execute said instrument and that the

seal affixed is the corporate seal of said corporation.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal the day and year first

above written.

[Notarial Seal] E. D. WELLER
Notary Public in and for the State of Washington,

residing at Spokane.
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State of Washington

County of King

On this 8th day of April, 1939, before me, a no-

tary public in and for the above named comity and

state, personally appeared J. K Steigler, to me
known to be the president of Mutual Gold Corpora-

tion, the corporation that executed the within and

foregoing instrument, and acloiowledged the said in-

strument to be the free and voluntary act and deed

of said corporation, for the uses and purposes there-

in mentioned, and on oath stated that [74] he was

authorized to execute said instrument, and that the

seal affixed is the corporate seal of said corporation.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal the day and year first

above written.

[Notarial Seal] A. P. BOWES
Notary Public in and for the State of Washington,

residing at Seattle.

No. 157 filed for record at the request of David E.

Hmckle Apr. 18, 1939, 30 minutes past 9 o'clock

A. M.

GRACE J. BRANDON
County Recorder

Recorded in Book 15, page 31 Official Records.

[75]
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EXHIBIT ''14"

Mining Deed

This Indenture, made this 21st day of July, 1939,

between Frank A. Garbutt of the County of Los An-

geles, State of California, a single man, party of the

first part, and Log Cabin Mines Cmpany, a corpora-

tion organized and existing under the laws of the

State of California and having its principal place

of business in the County of Los Angeles, State of

California, ]3arty of the second part.

Witnesseth

That the said party of the first part, for and in

consideration of the sum of five dollars ($5.00) law-

ful money of the United States to him in hand paid

by the said party of the second part, the receipt of

which is hereby acknowledged, has remised, released,

and forever quitclaimed, and by these presents does

remise, release and forever quitclaim unto the said

party of the second part, and to its successors and

assigns the following lode mining claims situated in

the County of Mono, State of California, as said

claims are located, surveyed and recorded.

Log Cabin, Log Cabin No. 1, Log Cabin No.

2, Log Cabin No. 3, Log Cabin No. 4, Log

Cabin No. 5, Log Cabin No. 6, Log Cabin No. 7,

Log Cabin No. 8, Millsite, New Year No. 2, Fed-

eral No. 1, Federal No. 2, Federal No. 3, Log

Cabin Annex, Tamarack, Oro, Burke Fraction,

Summit Extension, Summit Extension No. 1,
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Summit Extension No. 2, Summit Extension

No. 3, Summit Extension No. 4, Summit Ex-

tension No. 5, Lakeview, Lakeview No. 1, Lake-

view No. 2, Lakeview No. 3, Gunsight, Gun-

sight No. 1, Gunsight No. 2, Gimsight No. 3,

Timber Slope, Contact, Contact No. 1, Mutual

Gold Lode, Mutual Gold Lode No. 1, Dome and

Dome No. 1.

Together with all the dips, spurs, and angles, and

also all the metals, ores, gold and silver-bearing

quartz, rock and earth therein, and all the rights,

privileges, and franchises thereto incident, append-

ant, and appurtenant, or therewith [76] usually had

and enjoyed; and also all and singular the tene-

ments, hereditaments, and appurtenances thereunto

belonging, or in any\\dse appertaining, and the rents,

issues and profits thereof; and also all the estate,

right, title, interest, property, possession, claim,

and demand whatsoever, as well in law as in equity,

of the said pai'ty of the iirst i)art, of, in, or to the

said ])remises and every ])art and parcel thereof,

v.ith the a])])urtenances.

To liave and to Jiold, all and singular, the said

premises, together with the ai)purtenances and ])riv-

ileges thereto incident, unto the said party of the

second i)art, its successors and assigns foi'ever.

Reserving, However, to the Party of the First

Part from this deed the tailings now on a ])ortion

of said pro]>erty below the mill situated on said

property, and reserving also to said party of the
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first part from this deed the surface of the ground

upon wliich said tailings are located.

In Witness Whereof, the said party of the first

l^art has liereunto subscribed his name on the day

and in the year first above written.

FRANK A. GARBUTT

State of California

Coimty of Los Angeles—ss.

On this 21st day of July, 1939, before me, Althea

K. Hinckle, a notary public in and for said county

and state, personally appeared Frank A. Garbutt,

known to me to be the ])erson whose name is sub-

scribed to the within instrument, and acknowledged

to me that he executed the same.

Witness my hand and official seal.

[Notarial Seal] ALTHEA K. HINCKLE.

My commission expires jNlay 20, 1910. [77]

EXHIBIT "15"

Mining Deed

This Indenture, made this 9th day of August,

1939, between Mutual Gold Corjioration, a corpora-

tion organized and existing under the laws of the

State of Washington and authorized to do busi-

ness in the State of California, party of the first

part, and Log Cabin jNlines Company, a corpora-
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tioii organized and existing under the laws of the

State of California and having- its principal place

of business in the County of Los Angeles, State of

California, party of the second part,

Witnesseth

:

^J'hat the said party of the first part, for and in

consideration of the sum of five dollars ($5.00)

lawful money of the United States to it in hand

paid by the said part}' of the second part, the re-

ceipt of which is hereby acknowledged, has granted,

bargained, sold, remised, released, and forever quit-

claimed, and by these presents does grant, bai'gain,

sell, remise, release, and forever quitclaim unto

the said party of the second part, and to its suc-

cessors and assigns, the following lode mining claims

situated in the Count}^ of Mono, State of California

as said claims are located, surveyed, and recorded:

Mutual Gold Lode No. 2, Mutual Cold Lode

No. 3, Mutual Gold Lode No. 4, Mutual Gold

Lode No. 5, and Mutual Gold Lode No. (5

Together with any and all other claims and real

properties owned by said party of the hrst part

in said Mono County, and together with all the

dij^s, spurs, and angles, and also all the metals, ores,

gold and silver-bearing quartz, rock, and earth

therein, and all the rights, privileges, and fran-

chises thereto incident, appendant and appurte-

nant, or therewith usually had and enjo^^ed; and

also all and singular the tenements, hereditaments.
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and appurtenances thereunto [78] belonging, or in

anywise appertaining, and the rents, issues and

l^rofits thereof; and also all the estate, right, title,

interest, proi^erty, possession, claim, and demand

whatsoever, as well in law as in equity, of the

said party of the first part, of, in, or to the said

premises, and every part and X)arcel thereof, witli

the appurtenances

;

To have and to ]iold, all and singular, the said

jjremises, together with the apj^urtenances, and

])rivileges thereto incident, unto the said party of

the second part, its successors and assigns forever.

(page) —1—
Reserving, However, to the Party of the First

Part from this deed any tailings that may be now

on any part of said above-mentioned five claims,

and also reserving from this deed to the party of

the first part such parts, if any, of the surface of

said claims as may have said tailings located there-

on.

in Witness Whereof, the said party of the first

part has hereunto set its hand and seal, by its

])roj)er officers thereunto duly authorized, on the

day and in the year first above written.

[Corporate Seal] MUTUAL GOLD
CORPORATION,

By J. E. STEIOLER
President

and by C. T. ORR
Secretarv



vs. Frank A. Garhutt, et al. 97

State of Washington

C\)nnty of Spokane—ss.

I, the undersigned, a notary public in and for

the above named county and state, do hereby cer-

tify that on this 10th day of August, 1939, person-

ally appeared before me, C. T. Orr, to me known

to be the secretary of said Mutual Gold Corpora-

tion, and he acknowledged the said instrument to

be the free and voluntary act and deed of said cor-

poriition, for the uses and purposes therein men-

tioned, and he on oath stated that he was authorized

to execute said instrument and that the seal affixed

thereto is the corporate seal of said corporation.

[79]

In Witness Whereof I have hereunto set my hand

and affixed my official seal the day and year first

above written.

[Notarial Seal] E. D. WELLER
Notary Public, residing at Spokane, A¥n.

State of Washington

County of Yakima—ss.

I, the undersigned, a notary public in and for

the above named county and state, do hereby cer-

tify that on this 9th day of August, 1939, personally

arjpeared before me J. E. Steigler, to me known to

be tlie president of Mutual Gold Corporation, tlie

cori)oration that executed the within and foregoing

instrument, and he ack]iov\ledged the said instru-

ment to be the free and voluntary act and deed of
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said corporation, for the uses and purposes there-

in mentioned, and he on oath stated that he was

authorized to execute said instrument and that the

seal affixed thereto is the corporate seal of said

corporation.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal the day and year first

above written.

[Notarial Seal] A. M. OTTO
Notary Public in and for the State of Washington,

residing at Naches.

No. 632. Filed for Record at the request of David

F. Hinckle Aug. 17, 1939, 20 minutes past 9 o'clock

A.M.
GRACE J. BRANDON

County Recorder.

Recorded in Book 15, ])age 225 Official Records.

[Endorsed] : Filed Dec. 20, 1939. [80]

[Title of District Court and Cause.]

BILL OF PARTICULARS.

The plaintiffs, in pursuance to the order of court

dated February 19th, 1940, hereby furnish the de-

fendants with the particulars requested in, and by,

paragraphs 3, 4, 5, 6, 7 and 8 of defendants' de-

mand, to-wit:
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First

:

In addition to tlie averments stated in the com-

plaint, and particularly in Paragraphs IX, XV, X
and XVIII thereof, allege that the circumstances

constituting the frauds which are the basis of this

action are:

(a) August 6th, 1938, CI. H. Ferbert and Rus-

sell F. Collins, who were then directors of Mutual

Gold Corporation, attended a meeting of the stock-

holders of said corporation at Spokane, Washing-

ton, and also a directors' meeting on the same day,

at which said meetings, with the consent, approval

and authorization of Clarbutt, they stated and re])-

resented to the stockholders and [87] to the direc-

tors that said Garbutt was willing to make a deal

with Mutual Gold Corporation that was a better

deal than the proposal which had been made by

Lloyd J. Vance, and which Vance proposal was in

substance, to take care, that is provide for the j^ay-

ment of, all the creditors of Mutual Gold Corpora-

tion, and develop the mine referred to in the com-

])laint, for a half interest in said mine. Based on

said re])resentations of Ferl^ert and Collins, the di-

rectors' meeting was adjourned to meet August 13,

1938 at Seattle, Washington.

(1j) Thereupon, and between x\ugust 6th, 1938

and August 13th 1938, Ferbert and Collins went

from Spokane to Los Angeles, where they met with

Garbutt, and returned with a proposal ]nir])orting

to be made by, and in the name of, Cecil B. DeMille,
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but not signed, a true copy of which is attached

hereto as Exhibit ''A''. Said unsigned proposal

was, on August 13th, 1938, submitted to, and at, a

meeting of the board of directors of Mutual Gold

Corporation by Russell F. Collins, G. H. Ferbert

and W. L. Grill, at which meeting all of the di-

rectors of the comiianv were j^resent. The substance

of such proposal was that the said DeMille was

willing to agree that if Mutual Gold would execute

a transfer of all of its assets to the said Frank A.

Garbutt as trustee, to be delivered to the corpora-

tion on the completion thereof, he, DeMille, would

form a corporation and execute to Mutual Gold

Corporation fifty per cent of said stock, less one

share, in full payment for all of its assets.

(c) August 16th, 1938, with the knowledge, con-

sent, approval and authorization of said Garbutt,

one M. J. Keily went from Los Angeles to Seattle,

where he met certain of the directors of Mutual

Gold Corporation. Said meeting was private, and

the identity of all of the directors attending said

meeting with [88] Keily is not known to the plain-

tiffs, but included J. E. Steigler and W. L. Grill.

Following which, and on or about August 16th, or

August 18th, 1938, with the knowledge, consent, av-

proval and authorization of said Garbutt, the said

AY. L. Grill informed the directors, at a board

meeting of Mutual Gold Corporation, that it was

necessary to make a deal with Garbutt to transfer

the assets of Mutual Gold Corporation unto him in

order to save and avoid trouble with the owners in
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respect to a claim of right by Garbutt, acting for

the owners, to forfeit the contract of purchase, Ex-

hibit ''1", contained in the complaint.

(d) Thereafter, on or about August 25th, 1938,

the said Frank A. Garbutt caused to be issued a

notice and claim of forfeiture of said purchase con-

tract, as set out later in this bill of particulars. On
or about August 26th, 1938, the said Frank A.

Garbutt phoned from Los Angeles to the said W. Ij.

Grill, at the Vance Hotel in Seattle, that he, on

behalf of the owners, insisted upon the forfeiture of

the ])urchase contract for alleged breach thereof, and

that he, for the owners, w^ould refuse to accept pay-

ment in full of the entire purchase price provided

to ]je paid in said contract, all of which was com-

municated by the said W. L. Grill to the board of

directors of Mutual Gold Corporation, at a meeting

held about August 27th, 1938, at which meeting

Ferbert and Grill were present, and a resolution

was adopted by the votes of Ferbert, Hickcox,

Steigler and Grill as follows, to-wit

:

Resolved that this cor|)oration accept the

offer as embraced in the memorandum of con-

tract prepared and submitted by Frank A.

Garbutt, and that the president be and he is

hereby authorized to execute the same provided

that it be amended to include the following:

1. That the titles to the property of the

Mutual Gold Corporation be transferred to the

buyer to be held [89] in escrow until the sum

of $100,000.00 shall be paid into the new cor-
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poration to be organized to take titles to the

said property;

2. That the seller shall, at all times through

its stock interest, have a full minority repre-

sentation on the board of directors of the cor-

poration to be formed

;

3. That adequate i^rovision be made by

articles, by-laws and otherwise of the new cor-

poration that said new corporation cannot sell

its mining properties and equipment without a

two-third vote of the stockholders of the com-

pany, and that the directors shall not have the

authority to make or dispose of said proj^erty

without the prior approval of two- thirds of the

outstanding capital stock of the new corpora-

tion;

4. That in the event of the withdrawal by

the buyer after it shall have advanced said

$100,000.00 or more, the seller shall have the

right to elect a majority of the board of direc-

tors and such board shall have the right to im-

mediately elect new officers of the new cor-

poration
;

and that suitable j)rovision be made for pay-

ment of the open account creditors of the said

Mutual Gold Corporation, and further that, in

the event that said contract is executed the

same be ratified by the stockholders of the com-

pany.
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(e) Plaintiffs further allege upon information

and belief that the said Garbutt caused to be paid

the traveling expenses of the said Ferbert and Col-

lins from Spokane to Los Angeles and return

therefrom to Seattle, incurred by them during the

week following August 6th, 1938. Concurrently

therewith, the said Frank A. Garbutt, at times and

under particular circumstances known to him and

the said directors of Mutual Gold Corporation, did

arrange to advance, and later did advance and pay

the i)ersonal ex])enses of two of said directors, to-

wit: Russell F. Collins and W. L. Grill, and did

em]:>loy one of said directors, to-wit: Russell F.

Collins, on a date unknown to plaintiffs, for ser-

vices commencing about September 17th, 1938, and

continuously thereafter, to work for him in the

negotiation for, and execution of the several con-

tracts and conveyances complained of herein, and

in the operation of said mining property, and f(n'

said ser- [90] vices paid the said Russell F. Collins

money, in amounts known to him and to the said

Russell F. Collins, but not known to plaintiffs. Also,

the said Garbutt paid the traveling expenses of the

said Collins for tri])s to and from Los Angeles and

elsewhei-e in connection with the several negotia-

tions and acts for the procurement and execution of

the several contracts, conveyances and deeds under

attack in the comj^laint, and charged the expense of

all thereof to Mutual Gold Corporation. That the

ledger account of the said Frank A. Garbutt con-

tained items charged to Mutual Gold Corporation
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for i)aynients and adA'aiices made which included

the following:

September 27, 1938 Russell F. Collins Traveling

Exp $ 50.00

September 20, 1938 Miscellaneous Expense 150.00

October 6, 1938 Russell F. Collins services 19.25

October 12, 1938 Russell F. Collins Traveling

Exp 20.00

October 19, 1938 Russell F. Collins — period

ending 10/15 50.00

November 5, 1938 Russell F. Collins, Traveling

Exp 129.55

November 17, 1938 Russell F. Collins, Board,

Room & Mileage 92.89

November 21, 1938 Russell F. Collins, acct. haul-

ing contract 35.00

November 25, 1938 Russell F. Collins, hauling

machinery and pipe, on acct. 20.00

November 25, 1938 Russell F. Collins, hauling

machinery balance 25.31

January 19, 1939 Russell Collins on account 50.00

February 28, 1939 Russell F. Collins Wages 20.00

That said item of September 20, 1930, $150., is

listed as miscellaneous expense, whereas in truth and

in fact it was i)aid to W. T.. Grill as traveling ex-

penses, and was so admitted, in the presence of

Frank A. Garbutt, by Mr. Carter his accountant, at

the time of, and in, the deposition of Frank A. Gar-

butt given on or about August 25th, 1939. That all

of said advances were made without any authority

by Mutual Gold Corporation or its board of direc-

tors, upon the initiation of Frank A. Garbutt, who
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tlicreiipon assumed to charge the same upon his

ledger account against Mutual Gold. [91]

All of the foregoing were, and are, circumstances

and particulars accompanying, and part of, the

several frauds which are the basis of complaint in

this action, and are in addition to the facts, cir-

cumstances and particular conveyances, deeds, bills

of sale and contracts executed by and between tlie

said Mutual Gold Corporation, Frank A. Garbutt,

T^og Cabin Mines Company and the several directors

of each of said companies, in consummation of said

frauds. All of said circunivstances and particulars,

which accompanied, constituted and were a part of

said frauds as alleged in tlie complaint, are within

tlie knowledge of the defendants.

Second

:

In response to the fourth demand, to-wit: a more

dofiriite statement of what plaintiffs mean by their

averment on page 4, lines 10 and 11, that they "de-

A^elo])ed ore bodies in excess of one hundred twenty-

five thousand (125,000) tons", ])laintiffs allege that

said averment means that mineralized rock of com-

mercial value to the amount of one himdred twenty-

five thousand (125,000) tons had been demonstrated

to exist in the ])1ace subject to be stoped, excavated

and removed from the mine.

Third

:

In response to the fifth demand ])lain tiffs allege

that the names of tlie ]:)ersons to whom the alleged
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indebtedness mentioned in Paragraph VIII of the

complaint was owing, are as follows

:

On open accounts about $1,284.93, to-wit

:

Associated Oil Co $ 8.00

Robert J. Cole 175.00

E. Fuson _ 237.60

John W. Graham & Co 1.59

[92]

Thomas R. L. Harris 25.00

Hess Gara ge _ 159.77

L. W. Hutton Estate 30.00

Kent & Rusch 116.14

Leevining Market 153.96

Marshall Letter Cp 19.81

Pacific Telephone & Telegraph Co 2.25

Hazel Riley 3.50

Shaw Borden Co 1.74

State of California Unemployment 53.30

State of Washington Unemployment 4.86

Success Printing Co 33. 1

5

Tiogo Stores 20.83

U. S. rTOvernment—Unemployment 61.88

U. S. Government—Old Age 32.81

Western Union Telegraph Co 3.74

H. P. Woodworth 140.00

$1,284.93

On Payroll, $550.44, to-wit

:

R. F. Collins $ 367.50

J. R. Sturgeon „ 182.94

$ 550.44
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To Stockholders on open accounts about $22,785.04, to-

gether with accrued interest thereon at 6%, the exact

amount of which these plaintiffs are unable to defi-

nitely state at this time, to-wit:

G. H. Ferbert $ 436.90

W. L. Grill 77.00

L. E. Keller 176.50

J. E. Stiegler 3,000.00

F. T. Hickcox 100.00

F. 0. Straight 1 00.00

J. A. Vance 18,592.30

J. A. Vance 302.34

$22,785.04

Til at there was also owing", on production notes,

$1,807. with accrued interest thereon in the approxi-

mate amount of $445.40. Said production notes were

then owned and held, as plaintiffs are advised, be-

lieve, and therefore allege, by the respective parties

in the respective amounts as follows:

Numlier Name Amount

3 H. Robinson $ 50.00

4 J. B. Rhodes 25.00

5 George F. Shiley 50.00

6 F. M. Haight 3.00

7 Louie Lauer 15.00

9 F. Fletcher 23.50

[93]

11 F. S. Compton 5.00

15 E. F. Mealey 20.00

16 M. A. Goi-e. • 5.00

20 N. F. Kuhn 25.00

24 M. Madsen 100.00

^5 F. M. Fry 5.00

26 Helen M. Lorenz 25.00
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ffmaber Name Amount

28 Chas. P. Jaeger 60.00

29 W. N. Appleman 5.00

32 S. J. Nerdrum 25.00

35 Earl Mayfield 60.00

37 M. Freshwater 40.00

38 Erich Richter 50.00

39 Helen Haefer 5.00

44 Evelyn Horning- 10.00

45 Besse Thomas 5.00

46 E. A. Thomas 19.00

51 Aylward Machinery Co 150.00

53 Gns Hess 140.00

54 A. B. Fitschen 10.00

55 Dr. P. Remington 50.00

58 Chris Mattley 15.00

59 R. T. Nelson 25.00

62 M. VerAvey 50.00

65 W. R. Steinbergen 35.00

68 Dr. n. R. Ridgeway 5.00

69 Robert Jacobson 20.00

72 Jack Steenbergen 25.00

74 John Peterson 115.00

75 Melvin Noland 32.50

76 S. J. Nodrum 20.00

79 Albert Henderson 50.00

80 Evelyn Harrng 15.00

81 Lonie Lauer 35.00

89 Dr. E. T. Richter 50.00

92 H. E. Bnrton 25.00

94 H. D. Showalter 100.00

97 0. H. Beyers 64.00

98 Dr. Chas. E. Bntts 25.00

99 W. B. Clifton 45.00

100 T. Jrijita 15.00

102 Minnie Rose 10.00

104 G. A. Lukens 25.00

107 Awylward Machinery Co 25.00

$1,807.00
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There was also owing on production certificates

$30,000. not due, payable out of net production re-

ceipts accruing from the sale of ores from its min-

ing property, or out of the profits of a voluntary

or invokmtary sale thereof, as set out in the j^ro-

duction certificates, a form copy of which is hereto

attached. Marked Exhibit "B'', and made a part

hereof, which production [94] certificates were then

owned and held, as plaintiffs are advised, believe,

and allege, by the following parties in the following

respective amounts

:

Number Nume Amount

1 Ross Doty $ 30.00

2 Nettie Fairfield 6.00

3 Al Page 501.00

4 Mr. & Mrs. E. J. Griffin 3.00

5 F. H. Hess 150.00

6 Robt. Jaeobson 5.00

7 N. F. Kuhn 25.00

8 Jim Moore 45.00

9 Hidekichi Nishifue 75.00

10 Erich Richter 30.00

11 Jack W. Robillard 3.00

12 C. A. Sparks 15.00

13 J. T. Steenbergen 20.00

14 Sue Steenbergen 20.00

15 Frank B. Totusek 12.00

16 Jerome Totusek 12.00

17 Mary E. Wall 3.00

18 W. Cr. Peebles 1,000.00

19 N. D. Showalter 90.00

20 Melvin Noland 12.00

21 P. E. Earthen 60.00

22 F. M. Campbell 200.00

23 Gus Hess 100.00

24 John Peterson 75.00

25 Louie Lauer 27.00
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Number Name Amount

26 Alliert Berry 60.00

27 Wilfred Berry 60.00

28 Jerome Totusek 48.00

29 Robert Jaeobson 5.00

30 M. R. Stone 99.00

31 Cassie Eberle 45.00

32 Thos. Cowan 30.00

33 Ava B. Colby 24.00

34 Israel Martin 9.00

35 N. N. Richardson 45.00

36 Tillie M. Martin 9.00

37 P. J. Lynch 300.00

38 Chas. Blank 1,002.00

39 F. H. Hess 375.00

40 F. Z. Hurd : 300.00

41 John S. Bates 475.05

42 Gilbert Page 112.50

43 E. F. Akers 500.00

44 Rol)ert A. Black 150.00

45 F. II. Foster 125.03

46 Louise Woodward 1,000.00

47 Thos. A. Malone 20.00

48 Gasper Geo. Receconi 102.00

49 G. H. Ferbert 4,000.00

50 Vance Lumber Co 6,000.00

51 Frank B. Totusek 100.00

[95]

52 Fred P. Freeman 100.00

53 Fred P. Freeman 100.00

54 Fred P. Freeman 100.00

55 J. A. Woodin 75.00

56 H. K. Mardong 750.00

57 C. D. Smeltzer 51.00

58 H. D. Keenan 100.00

59 J. E. Stieo-ler 3,209.42

60 J. A. Vance 8,000.00

$30,000.00
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That the further indebtedness of said Mutual Gold

Corporation, owing at said time, plaintiffs are un-

able to more definitely state at this time.

Fourth

:

In response to the sixth demand, plaintiffs allege

that on August 25, 1938 Frank A. Garbutt, without

valid cause or justification, gave to Mutual Gold

Corporation written notice of forfeiture of the pur-

chase contract, a cop}' of said notice being hereto

attached, marked Exhibit ''C, and made a part

hereof. Said forfeiture was wrongful, fraudulent

and unlawful in that same Avas without present or

contemplated consideration and part of a scheme

whereby illegally to deprive Mutual Gold Corpora-

tion of its assets as alleged in the complaint and in

this bill of particulars.

Fifth:

In resjDonse to the seventh demand, plaintiffs al-

lege that the arrangement for compensation, re-

ferred to in lines 22 and 23 of page 6 of the com-

plaint, was paid pursuant to an arrangement with

Russell F. Collins, G. H. Ferbert and W. L. Grill.

[96]

Sixth:

In response to the eighth demand, plaintiff's allege

that the defendant Frank A. Garbutt

:

(a) Procured the services of Russell F. Collins,

G. H. Ferbert and W. I.. Grill to actively assist in

doing all and several the acts complained of in the
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co7iiplaint, and specified in this bill of particulars.

(b) Arranged for, and did pay to Russell F.

Collins and W. L. Grill their expenses, and for ser-

vices, in the several amounts as shown herein.

(c) Gave the notice of forfeiture of August 25th,

1938, a copy of which is attached hereto.

(d) Induced the said Russell F. Collins and

G. H. Ferbert to state and represent at a meeting

of the stockholders and a meeting of the directors

of Mutual Gold Corporation, held August 6th, 1938

or therabouts, that he would make a better deal

than Yance, and in the interests of Mutual Gold

Corporation. By their aid he obtained the several

conveyances herein complained of, and made the

several contracts specified in the comi)laint.

(e) Organized, and caused the organization of

Log Cabin Mines Company to relieve himself of

I^ersonal responsibility in tlie premises, said Log

Cabin Mines Company being witliout assets except

such as he owned and controlled.

(f) On or about September 11th, 1938, took

wremgful possession of said mine and of all of the

assets of Mutual Gold Corporation, and ever since

has been in possession and control of same, and at

all times since Sei)tember 2, ]938, held himself out

to Mutual Gold Corporation and its stockholders as

its reprcseutative, operating the property for it.

[97]

All of the particular acts by the said Frank A.

Garbutt were done under such circumstances that

tlie true status of the property was unknown to
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plaintiffs or other objecting stockholders of Mutual

Gold Corporation, and was not disclosed or divulged

by defendants, and said status and the accounts of

said transactions were not enerted upon, and did not

appear upon the books of account, or records of

Mutual Gold Corporation; that the books of account

of Log Cabin Mines Com2:)any have never been made

accessible to plaintiff's or said dissenting stockhold-

ers. That at all times there was a non-disclosure by

defendants of the true facts of said transactions,

and a holding out to Mutual Gold Corj^oration and

its stockholders that said mine was the property of

Mutual Gold Corporation and operated by Garbutt

for it.

W. H. ABEL,
O. C. MOORE,
FREDERICK D. ANDERSON,

Attorneys for Plaintiffs. [98]

State of Idaho

County of Kootenai—ss.

M. I. Higgens, being first duly sworn, on oath

deposes and says: that he is one of the plaintiffs

herein, and that he makes this verification on his

own behalf and on behalf of his co-plaintiffs; that

he is familiar with the contents of the foregoing

bill of particulars and that the matters and things

therein contained are true in substance and in fact.

M. I. HIGGENS.
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Subscribed and Sworn To before me this 19 day

of March, 1940.

(Seal) J. WARD ARNEY,
Notary Public in and for the State of Idaho, resid-

ing at Coeur d'Alene.

My commission expires 11-1-43. [99]

EXHIBIT ''A"

Memorandum of Agreement between Mutual Gold

Corporation, organized under the laws of the State

of Washington, hereinafter called the Seller, and

Cecil B. deMille, hereinafter called the Buyer, Wit-

nesseth

:

The Seller, through its duly authorized represen-

tatives, states to the Buyer that it holds and is the

owner in good standing of the contract hereinafter

described for the lease and purchase of the Log

Cabin Mine and that it has complied with all of

the agreements to be performed to date thereunder;

That it requires further equipment to make said

property ])roperly i)rofitable:

1. Brin^in^ in electric power from Leeviningr

or Tiosa TjodfiC, 21/2 miles $11,000.00

2. Electric hoist complete with motor and

starter, etc 7,000.00

3. Ca<>e or skip and mine cars 1,500.00

4. Ball mill, 100 tons capacity, including

motor, etc 7,000.00
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5. Classifier complete 3,000.00

6. Cyanide equipment, including tanks, motor

and equipment capable of handling 100 tons

daily 25,000.00

7. 6-inch pipe line, 5000 feet and installation

thereof, to carry tailings to impounding

dam 3,000.00

8. 500 cubic foot compressor, with motor, etc. 4,000.00

9. Additional building to house new machin-

ery, including coverage for cyanide tanks 3,000.00

10. New bunkhouse and addition to cookhouse... 1,500.00

11. Assay office and equipment 1,000.00

12. Enlargement of present ore bins at shaft

and mill 1 ,000.00

13. Payroll, truck hauling, cement, sand, etc.

for 60 days during installation of above 10,000.00

14. Payment due on property Nov. 1, 1938 10,000.00

Total $88,000.00

The Seller operated said property for about 8

months and [100] treated the ore by amalgamation

only, in the ]:)resent 35 ton mill owned by it on the

property with a daily recovery of $297.50 and a

daily expense of $205.00,

The Seller milled some ()300 tons of ore, being-

all of the oi'e obtained from its development work

on said property and realized $53,350.00 therefrom

at a profit of about $14,000; detailed costs having

been furnished to the Buyer.

The Seller and Buyer agree to cooperate in in-

vestigating and determining whether more suitable

milling equipment than that above described and
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recommended by the Seller can be obtained and if,

in the opinion of the Bnyer, such proves to be the

case he may, at his option, alter the specification

of the milling equipment accordingly provided said

alteration meets with the approval of M. J. Keily.

The Seller agrees to sell its contract dated July

13, 1932 with the Chandis Securities Company,

M. N. Ryan and Alice Clark Ryan for the purchase

of the Log Cabin Mine and the grouiJ of mining

claims contiguous thereto, subject to all modifica-

tions of said contract, which contract and its modi-

fications are hereby made a part hereof; Inchided

in this sale are all i)ersonal and real property be-

longing to the Seller now on or adjacent or tribu-

tary to, or used in connection with said Log Cabin

Mine and its group.

And as to the fulfillment of this agreement upon

the part of The Buyer will require some time, the

Seller agrees to forthwith transfer its title to said

j)ro2)erty, real and personal, to Frank A. Garbutt,

as trustee, to insure the carrying out of this agree-

ment but without liability upon the trustee except

the liability to transfer the said property to the

Buyer, or his nominee, if and when said Buyer has

well and fully performed his agreements con- [101]

tained herein and/or re-convey said title to the Seller

in event said ]3uyer does not faithfully carry out

his agreements herein contained.

The '^Prustee shall not be liable for any acts or

omissions of either party hereto nor for any de-

fects in the title to said ])roperty either existing or
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future, no matter how caused, and shall not be re-

quired to perform any act for the protection of

said title unless or until instructed in writing" by

the beneficiaries hereunder and furnished with funds

to do so. It is also agreed and understood that said

trustee may acquire, if he so desires, an}^ interest

with either the Seller or Buyer without affecting

his status as trustee.

In consideration of this agreement and the trans-

fer above set forth, the Buj^er agrees to do the

following things:

1. Fuiiiisli $10,000 to make the payment due the

owners of the Log Cabin Mine November 1st, 1938.

2. Organize a cor])oration of such Capital Stock

as he may desire and forthwith transfer one-half of

its total authorized Capital Stock less one controll-

ing share, to the Seller.

3. Furnish additional funds to a minimvim of

$100,000. including the above mentioned $10,000 to

said corporation to be formed, as needed by it to

equi]) said Log Cabin Mine with a mill of an esti-

mated capacity of one hundred (100) tons daily or

more, a suitable hoist and to bring in electrical

130wer and for such other equipment and supplies as

appear advisable.

4. Cause said trustee to transfer to said Cor-

poration all titles received hereunder forthwith

after said Corporation is qualified to hold same.

5. Take care of all further payments falling due

to the owners of said Log Cabin Group amounting

to $120,000.00 in all. [102]
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6. Proceed with the work of properly equipping

said 2)roperty as raj^idly as weather conditions will

permit.

7. Employ M. J. Keily, if he is available and as

long as Frank A. Garbutt deems it advisable, to

direct and superintend said mining operations.

8. At the Buyer's option to advance additional

funds should such advances, in the opinion of the

Buyer, become necessary or advisable.

9. Furnish the Seller with proper and detailed

monthly statements of the operations of the Cor-

poration to be formed.

10. The Buyer agrees to cooperate with the

Seller in any reasonable way in protecting its and

its stockholders' interests in order that the smallest

shall receive benefits proportionate to the largest.

The Buyer shall be entitled to be repaid for all

advances made by him out of any profits or funds

avaOable from the operation of said property or sale

or otlier disposition of the property, but not other-

wise.

AVlien the Buyer has i:)erformed all acts herein-

above set forth which are obligatory hereunder he

shall be deemed to have fulfilled this contract and

]ijs liability shall cease.

The Buyer may also terminate his liability here-

under at any time after furnishing the first $10,000

specified herein by surrendering this contract and

re-transferring said property to the Seller, in which

event the Buyer shall be entitled to a repayment of

the monev advanced bv him but onlv out of net
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profits, or out of funds derived from the sale of

said property shall the Seller herein sell to third

parties. This right to repayment shall exist only

for such advances as are made in accordance with

this contract and the Buyer herein shall not l)e

entitled to re- [103] payment for any further or

additional advances, unless he has secured the writ-

ten approval thereto of the Seller.

The Buyer, or his representatives, will consult at

all reasonable times with the Seller before making

any unusual or extraordinary outlaj^s not contem-

plated herein and further agrees, insofar as his

control of the enterprise is concerned, to use his best

judgment in carrjdng on the operations contem-

plated. [104]

EXHIBIT ''B"

PRODUCTION CERTIFICATE

No $

For Value Received, the midersigned, a Washing-

ton Corporation, agrees to pav to

the sum of Dollars, without interest, out

of net production receipts accruing from the sale of

ores from its mining ])roperty, before any divi-

dends shall be declared or i:>aid by it upon its

capital stock, and in no other manner whatsoever,

except that in case of a voluntary or involuntary

sale of its mining property, any balance unpaid

hereon shall be paid out of the proceeds thereof
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before any distribution shall be made to its stock-

holders.

''Net Production Receipts'' hereinbefore referred

to shall be construed to mean such receipts as shall

remain after deducting therefrom all of the costs of

producing, handling and milling said ore, necessary

corjDoration expenses and taxes, a reasonable sum

for mine development, such sum as the Board of

Directors shall determine may be necessary for the

purchase and/or payment of necessary mining

equipment, and payments on account of the pur-

chase price of said mining property by royalty or

otherwise.

All sums which the undersigned shall have for

the retirement of this and similar certificates shall

be applied pro-rata upon the same.

The execution of this certificate has been author-

ized by resolution of the Board of Directors.

Dated this day of January, 1938.

MUTUAL GOLD CORPORATION

By
Vice President.

Attest

:

Secretary. [105]
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EXHIBIT "C"

Mutual Gold Corporation August 25, 1938

401 Fernwell Building-

Spokane, Wash.

Gentlemen

:

This will inform you that we have elected to can-

cel and we hereby cancel your option and contract

to ])urchase the Log Cabin Mine, which option and

which contract is dated July 13, 1932. This action is

final and absolute.

We recognize that this cancellation, while legal,

may work a great hardship upon your stockholders

but should you wish to negotiate for rehabilitation

of tliis contract you may negotiate with the under-

signed who will give the matter consideration pro-

vided your defaults are cured and other points of

difference are adjusted to }iis satisfaction.

(Signed) FRANK A. GARBFTT.
Frank A. Garbutt—duly author-

ized representative of the

owners, Chandis Securities

Company and Alice Clark

Ryan.

cc to

Mutual Gold Corporation

Box 377, Leevining, Cal.

cc to

Mutual Gold Corporation

Attention: Mr. J. A. Vance, General Manager,

Vance Hotel,

Seattle, Washington

[Endorsed] Bill of Particulars. Filed Mar. 28,

1940. [106]
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[Title of District Court and Cause.]

ANSWER OF FRANK A. GARBUTT, ALICE
CLARK RYAN, AND LOG CABIN MINES
COMPANY.

Defendants Frank A. Garbutt, Alice Clark Ryan,

and Log Cabin Mines Company, a corporation, for

answer to plaintiifs' coni])laint herein, admit, deny,

and alleges as follows

:

I.

Defendants are without knowledge or information

sufficient to form a belief as to the truth of the

allegations contained in paragraph I of the com-

plaint.
^

II.

Answering paragraph IV of the complaint, de-

fendants deny that ]:>laintiif Charles W. Sutherland

was at the time this suit was brought, or is now, a

stockholder of defendant Mutual Gold Corporation,

but admit that a majority of the stockholders and

directors of said Mutual Gold Corporation were

opposed to the bringing of this action. Further an-

swering, defendants allege that they have no knowl-

edge or information sufficient to form a belief as to

the truth of plaintiffs' other allegations contained

in said ])aragraph.

III.

Answering paragrai>h Y of the complaint, defend-

ants deny that Frank A. Garbutt has represented

the owners in any respect since October 3, 1938.

[107]
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IV.

Answering paragraph VI of plaintiffs' complaint,

defendants admit that a stamj) mill was erected on

one of said claims; they deny that ore bodies in

excess of 63,500 tons were developed in or on said

claims; they deny that snch oi-e bodies as were

developed contained recoverable gold valnes in ex-

cess of $650,000.00; and they allege that they are

without knowledge or information sufficient to form

a ])elief as to the truth of the other allegations of

said i^aragraph.

Further answering, defendants allege tbat said

stani]) mill was erected by one J. A. Vance while

he was acting as manager of defendant Mutual Gold

Corporation's properties; that said J. A. Vance is

the real party plaintiff:* in interest herein who in-

duced and procured the nominal i^laintiifs to bring

t]iis action; that said mill was mitit for milling ore

at said property; that the money expended therefor

was wasted and lost to defendant Mutual Gold Cor-

poration through the negligence, incompetence, and

betra}^al of trust of said J. A. Vance; and that said

develo})ed ore contained no gold whatever that could

have been recovered at a profit by the mill erected

by, and the methods used by, said J. A. Vance as

such manager.

V.

Answering paragraph VII of said complaint, de-

fendants, deny that all the assets mentioned therein

had a value on Sej)tember 2, 1938 or at any other

time in excess of $60,000.00; deny that the stamp
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mill, milling and mining machinery, supplies, and

equij)ment mentioned therein were of the reasonable

value of more than $3,000.00; and deny that the

additional mining claims mentioned therein were

of the reasonable value of more than $5,000.00.

VI.

Answering ]:)aragraph VIII of said complaint, de-

fendants [108] allege that they are without knowl-

edge or information sufficient to form a belief as to

the truth of the allegations coiitained therein.

VII.

Answering paragraph IX, X, XI, XII, XIII,

XIV, XV, XVI, XVII, XVIII, and XIX of said

complaint, defendants deny that Frank A. Garbutt

at an}^ time conspired at all with or prevailed upon

or caused the board of directors and/or executive

officers of defendant Mutual Gold Corporation or

any other person or corporation to transfer or agree

to transfer the Mutual Gold Corporation's assets,

or any assets, to a new corporation or at all, or to

do anj^thing whatsoever. Further answering, de-

fendants allege that all the acts of Frank A. Gar-

butt complained of were taken and ])erformed by

him in good faith at the request of the Mutual Gold

Corporation and without any secret or hidden pur-

pose ov intent in the belief that they were legal and

fair and equitable to all parties concerned; and de-

fendants allege that any and all transfers and acts

of defendant Mutual Gold Corporation were made
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and performed by it througli its said executive of-

ficers and directors of their own violation without

any duress, menace, fraud, or undue or improper

influence whatsoever on the part of Frank A. Clar-

butt or any other person, and were made and per-

formed by it withoTit any intent to circumvent or

violate any laws of the State of Washington or any

laws, or to injure said Mutual Gold Corporation or

its stockholders or creditors; and defendants fur-

ther aJlege that all such transfers and acts were

Diade and performed by said Mutual Gold Cor-

ixn-ation, through its said executive officers and di-

rectors, with the authorization and approval of its

stockholders, for an adequate and fair considera-

tion, in a manner which defendants believe to have

been in accord with the laws and public policy ap-

plicable thereto, because defendant Mutual Gold

Corporation had no funds with [109] which to

carry on its business and because said executive

officers and directors therefore believed such trans-

fers and acts to be for the best interest of said

corporation and its stockholders and creditors, and

to be necessary to prevent the total loss of said

assets.

Further answering, defendants deny that said

new corporation was to have no capital or assets

other than the assets of the Mutual Gold Corpora-

tion, and allege that it was to have and did have

$10,000.00 cash ])aid into it for its capital stock.

Further answering, defendants allege that provi-

sion vras made by defendants Mutual Gold Corpora-
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tion, Frank A. Clarbutt, and Log Cabin Mines

Compan}" for payment of the creditors of Mutual

Gold Corporation.

Further answering, defendants deny that Frank

A. Garbutt wrongfully gave any notice of forfeiture

or arranged to advance or did advance the personal

expenses of two or any number of said directors, or

agreed to employ or did employ any of said directors

to work for him in the negotiation for or the execu-

tion of any contracts or conveyances whatever; but

defendants admit that Frank A. Garbutt loaned

money from time to time to defendant Mutual Gold

Corporation at its special instance and request wliich

said corporation used for the payment of such ex-

l^enses as it deemed fit and proper.

Further answering, defendants deny that any of

defendant Log Cabin Mines Company's stock has

been pledged to Frank A. Garbutt as alleged in

paragra})h XYII of the complaint, or to any one

else.

YIII.

Defendants deny each and every allegation con-

tained in paragrai)h XX and paragraph XXI of

said complaint. [110]

IX.

Answering the allegation in paragraph XXII of

said com])laint that an installment of ten thousand

dollars ($10,000.) due November 1, 1939 on the

purchase contract has not been paid, defendants

allege that $5,000.00 of said installment has been
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paid and that as to the other $5,000.00 such exten-

sion of time for i:>aynient has been obtained as may
he necessary for the obligors to as late as, but not

beyond, November 1, 1940. Defendants deny each

and every other allegation contained in said para-

graph.

X.

Defendants are without knowledge or information

sufficient to form a belief as to the tnith of the

allegations contained in paragraph XXIII, XXV,
and XXYII of said complaint.

For a Further, Separate, and Second Defense,

Defendants Allege:

That plaintiff Helen Maude Lorenz is estopped to

bring this action for the reason that, as defendants

are informed and believe and on that ground allege,

she gave her proxy to J. E. Stiegler, president of

defendant Mutual Gold Corporation, to be voted by

him at the meeting of the stockholders of said cor-

poration held on August 6, 1938; and that he voted

said proxy, pursuant to authority that said plaintiff

had giveii him, in favor of a resolution adopted at

said meeting authorizing the directors of said cor-

X^oration to do anything they deemed advisable in

dealing with or dis])osing of said corjxu'ation's

property.

For a Further, Separate, and 1'hird Defense,

Defendants Allege

:

^rhat the title to said contract of July 13, 1932 and

to the supplements and modifications thereof has
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been ad- [111] judged in Case No. 440-367 in the

Superior Court of the State of California in and

for the County of Los Angeles, entitled "Log Cabin

Mines Compan}^, a corporation, plaintiff, vs. Mutual

Gold Corporation, a cor])oration, defendant," to be

vested in defendant Log Cabin Mines Company;

and that said judgment has become final and the

matter is now res judicata. A copy of said judgment

is attached hereto, marked "Exhibit A", and is

hereby made a part of this answer.

For a Furtlier, Separate, and Fourth Defense,

Defendants Allege:

That on August 6, 1938, at a meeting of the

stockholders of defendant Mutual Gold Corporation

regularly called and held, a resolution was adopted

by tlie affirmative vote of more than two-thirds of

al] said stockholders authorizing the doing of all the

acts of said defendant corporation that plaintiffs

complain of. A copy of said resolution is attached

hereto as "Exhibit B", and is hereby made a part

of this answer.

For a Further, Separate, and Fifth Defense, De-

fendants Allege:

I.

That ])laintiffs are not the real parties in interest

in this action; that the real party in interest is one

J. A. Vance of the State of Washington; that this

suit was brought at his instigation ; that he solicited

each of the nominal plaintiffs to join in this suit and
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agreed to pay all their expenses incurred herein,

including attorneys' fees; that this suit is one of

four that he has caused to be brought to further his

plan to obtain control of said defendant Mutual

(lold Corporation and its property ; and that this suit

was not brought in good faith to and for the benefit

of the minority stockholders of said Mutual Gold

Corporation other than the said J. A. Vance. [112]

II.

That said J. A. Vance is estopped to bring this

action for the reason that he voted in favor of the

resolution of which Exhibit B attached hereto is

a copy.

Wherefore, defendants pray that plaintiffs take

nothing by their action, and that defendants have

judgment for their costs herein.

DAVID E. HINCKLE,
Attorney for Defendants.

[113]
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EXHIBIT A
In the Superior Court of the State of California

in and for the County of Los Angeles

No. 440-367

LOG CABIN MINES COMPANY, a corporation,

Plaintiff,

vs.

MUTUAL GOLD CORPORATION, a corporation,

et al.

Defendants.

JUDGMENT QUIETING TITLE AFTER
DEFAULT TO PERSONAL PROPERTY.

In this action, it appearing to the satisfaction of

this Court, sitting in Department 34 thereof, that

(a) The defendant Mutual Gold Corporation, a

corporation, was duly and personally served with the

Summons and Complaint herein, and

(b) It further appearing that no appearance has

l^een made and no answer filed by the said defend-

ant; and a default of said defendant having been

duly entered; and evidence having been introduced

and heard in o])en court, and the court being satis-

fied that the allegations of the complaint are true,

and that the relief asked for should be granted.

Now, upon motion of David E. Hinckle, Attorney

for the plaintiff I^og Cabin Mines Company,

It is hereby Ordered, Adjudged, and Decreed:

1. That at the time of the commencement of this

action there was vested in plaintiff, as the owner
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absolute, title to that certain contract dated July

13, 1932 for the sale of certain mining claims m
Mono County, California, executed by M. N. Clark,

Alice Clark Ryan, and the Chandis Securities Com-

l^any as vendors, and by Russell F. Collins and

Ben L. Collins as vendees, as said contract was

supplemented by written instrument dated Axndl

28, 1934 and was modified and amended by written

instrument executed on or about October 9, 1936, a

[114] copy of said contract being attached, as ''Ex-

hibit A", to the complaint filed herein, and a copy

of said instrument supplementing said contract

being attached, as "Exhibit B", to said complaint,

and a copy of said uistrument modifying and

amending said contract being attached, as "Exhibit

C", to said complaint.

Said mining claims agreed by said contract to be

conveyed are: Log Cabin, Log Cabin No. 1, Log

Cabin No. 2, Log C^abin No. 3, Log Cabin No. 4, Log

Cabin No. 5, Log Cabin No. 6, Log Cabin No. 7,

Log Cabin No. 8, Mill Site, New Year No. 2, Fed-

eral No. 1, Federal No. 2, Federal No. 3, Log Cabin

Annex, Tammarack, Oro, and Burke Fraction.

II. Plaintiff's title to the above described pei--

sonal pro])erty is here))}' foi'ever quieted against any

and all claims, demands, and/or pretensions of

said defendant to any right, title, jjossession, lien,

interest, and^or equity in the above described ])er-

sonal property, and it is hereby perpetually en-

joined and restrained from setting up or making any
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claim to or ujion the personal property above de-

scribed, or any part thereof.

Dated: Jime 13th, 1939.

WILSON,
Judge of the Superior Court.

[115]

EXHIBIT B

RESOLUTION ADOPTED BY THE STOCK-
HOLDERS OF MUTUAL GOLD CORPORA-
TION ON AUGUST 6, 1938.

'^ Resolved, that the Board of Directors of this

corporation be and they are hereby authorized, em-

powered and directed to sell, lease, deal with, oper-

ate, exchange or otherwise dispose of, to any person,

persons, or corporation desiring to purchase, lease,

deal with, exchange, operate same, any part of or

all of the assets of this corporation, at such time or

times, for such price and upon such terms and con-

ditions, for cash or otherwise, including the exchang-

ing for shares in another corporation, domestic or

foreign, as they in their absolute discretion deem

expedient, advisable or desirable, and to perform

any other acts in this connection, which in their

judgment thev ma}^ deem necessary or advisable."

[116]

State of California

County of Los Angeles—ss.

Frank A. Garbutt being by me first duly sworn,

deposes and says: that he is one of the defendants
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answering herein to the comi)kiint in the above en-

titled action; that he has read the foregoing an-

swer and knows the contents thereof; and that the

same is true of his own knowledge, except as to the

matters which are therein stated upon his informa-

tion or belief, and as to those matters that he be-

lieves it to be true.

FRANK A. GARBUTT.

Subscribed and sworn to before me this 11th day

of April, 1940.

(Seal) ALTHEA K. HINCKLE,
Notary Public within and for Los Angeles County,

California.

My commission expires May 20, 1940.

[Endorsed] : Filed A])r. 11, 1940. [117]

[Title of District Court and Cause.]

ANSWER OF
MUTUAL GOLD CORPORATION.

Defendant Mutual Gold Corporation, a corpora-

tion, for answer to ])laintiil's' complaint herein, ad-

mits, denies, and alleges as follows:

I.

Defendant is without knowledge or information

sufficient to form a belief as to the truth of the

allegations contained in ])aragraph I of the com-

plaint.
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II.

Answering paragraph IV of the complaint, de-

fendant denies that plaintiff Charles W. Sutherland

was at the time this suit was brought, or is now,

a stockholder of defendant Mutual Gold Corpora-

tion, but admits that a majority of the stockholders

and directors of said corporation were opposed to

the bringing of this action. Further answering, de-

fendant alleges that it has no knowledge or informa-

tion sufficient to form a belief as to the truth of

plaintiffs' other allegations contained in said para-

graph.

III.

Answering i)aragraph V of the complaint, de-

fendant denies that Frank A. Garbutt has repre-

sented the owners in any respect or matter since

October 3, 1938. [118]

TV.

Answering paragraph YI of plaintiffs' complaint,

defendant admits that a stamp mill was erected on

one of said claims; but it denies that ore bodies in

excess of 63,500 tons were developed in or on said

claims; denies that such ore bodies as were de-

veloped contained I'ecoverable gold values in excess

of $650,000.00; and denies each and every other al-

legation contained in said ])aragraph.

Further answering, defendants allege that said

stam]) mill was ei'ected by one J. A. Vance while he

was acting as manager of defendant Mutual Gold
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Corporation's properties; that said J. A. Vance is

'the real party plaintiff in interest herein who in-

duced and procured the nominal plaintiffs to bring

this action; that said mill was unfit for milling ore

at said claims; that the money expended therefor

was wasted and lost to defendant Mutual Gold Cor-

poration through the negligence, incompetence, and

betrayal of trust of said J. A. Vance; and that

said developed ore contained no gold whatever that

could have been recovered at a profit by the mill

erected b}^, and the methods used by, said J. A.

Vance as such manager.

V.

Answering paragraph VII of said complaint, de-

fendant denies that all the assets mentioned therein

had a value on September 2, 1938 or at any other

time in excess of $60,000.00; denies that the stam])

mill, milling and mining machinery, supplies, and

equipment mentioned therein were of the reasonable

value of more than $5,000.00; and denies that the

additional mining claims mentioned therein were of

the reasonable value of more than $5,000.00.

VI.

Answering paragraphs IX, X, XI, XII, XIII,

XIV, XV, XVI XVII, XVIII, and XIX of said

complaint, defendant [119] denies that Frank A.

Garbutt at any time conspired at all with or pre-

vailed upon or caused the board of directors and/or

executive officers of defendant Mutual Gold Cor-
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l)oration or any other person or corporation to

transfer or agree to transfer the Mutual Gold Cor-

poration's assets, or any assets, to a new corpora-

tion or at all, or to do anything- whatsoever. Fur-

ther answering, defendant alleges that all the acts

of Frank A. Garbutt complained of were taken and

l^erfornied by him in good faith at the request of

the Mutual Gold Corporation and without any

secret or hidden purpose or intent in the belief that

tliey were legal and fair and equitable to all parties

concerned: and defendant alleges that any and all

transfers and acts of defendant Mutual Gold Cor-

poration were made and j^erformed by it through

its said executive officers and directors of their own

volition without any duress, menace, fraud, or un-

due or improper influence whatsoever on the part

of Frank A. Garbutt or any other person, and were

]nade and performed by it without any intent to

circumvent or violate any laws of the State of

Washington or any laws, or to injure said Mutual

Gold Corporation or its stockholders or creditors;

and defendant further alleges that all such transfers

and acts were made and performed by it, through

its said executive officers and directors, with the

authorization and approval of its stockholders, for

an adecpiate and fair consideration, in a manner

which defendant believes to have been in accord with

the laws and public ])olicy applicable thereto, be-

cause defendant had no funds with which to carry

on its business and because said executive officers
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and directors therefore believed such transfers and

acts to be for the best interest of said corporation

and its stockholders and creditors, and to be neces-

sary to prevent the total loss of said assets.

Further answering, defendant denies that said

new cori^oration was to have no capital or assets

other than the as- [120] sets of the Mutual Gold

Corporation, and alleges that it was to have and did

have $10,000.00 cash paid in to it for its capital

stock.

Further answering, defendant alleges that provi-

sion was made by defendants Mutual Gold Cor-

poration, Frank A. Garbutt, and Log Cabin Mines

Company for payment of the creditors of Mutual

Gold Corporation.

Further answering, defendant denies that Frank

A. Garbutt wrongfully gave any notice of forfeiture

or arranged to advance or did advance the personal

expenses of two or any number of said directors, or

agreed to employ or did employ any of said di-

rectors to work for him in the negotiation for or

the execution of any contract or conveyance what-

ever; but defendant admits that Frank A. Garbutt

loaned money to it from time to time at its special

instance and request, which is used for the ])ayment

of such expenses as it deemed fit and proper.

Further answering, defendant denies that any of

defendant Log Cabin Mines Company's stock has

been pledged to Frank A. Garbutt as alleged in

paragraph XVII of the complaint, or to any one

else or at all.
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VII.

Defendant denies each and every allegation con-

tained in paragraphs XX, XXI, and XXII of said

complaint.

VIII.

Answering paragraph XXIII of said complaint,

defendant admits that, as alleged, a special meeting

of its stockholders was called and the call rescinded,

but denies that said rescission was because of op-

position of its stockholders to any corporate action

j)erformed or i)roi30sed to be performed, and denies

each and every other allegation in said paragraph

contained. [121]

IX.

Answering paragraph XXIV of said complaint,

defendant denies that plaintiffs or any other of de-

fendant's stockliolders have ai)plied to the presi-

dent of tliis defendant corporation to call a stock-

holders' meeting to consider specially the acts,

agreements, and conveyances comj^lained of, or to

obtain relief therefrom; and denies that said presi-

dent has ever refused to call such a stockholders'

meeting.

X.

Answering paragraph XXV of said complaint,

defendant admits that the number of shares of this

corporation's stock represented b\' ])laintiffs is less

than one-third of all the outstanding stock of this

corporation, but denies each and every other alle-

gation in said ])aragra])li contained.
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XI.

Answering paragraph XXVII of said complaint,

defendant denies that it has no legal remedy to

protect its rights, interest, and title in said prop-

erty, and denies that its rights, interest, and title

therein and thereto are in anywise in jeopardy.

For a Further, Separate, and Second Defense

Defendant Alleges

:

That plaintiff Helen Maude Lorenz is estopped to

bring this action for the reason that, as defendant

is informed and believes and on that ground al-

leges, she gave her proxy to J. E. Stiegler, ])resi-

dent of this defendant corporation, to be voted by

him at the meeting of the stockholders of this cor-

poration held on August 6, 1938; and that he voted

said prox}^, pursuant to authority that said plain-

tiff had given him, in favor of a resolution adopted

at said meeting authorizing the directors of this

corporation to do anything they deemed ad- [122]

visable in dealing with or disposing of this defend-

ant's property.

For a Further, Separate, and Third Defense, De-

fendant Alleges:

That the title to said contract of July 13, 1932

and to the su]>plements and modifications thereof

has been adjudged in Case No. 440-367 in the Su-

perior Court of the State of California in and for

the County of Los Angeles, entitled "Log Cabin

Mines Company, a corporation, plaintiff, vs. Mutual

Gold Corporation, a corporation, defendant," to
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])e vested in defendant Log Cabin Mines Company;

and that said judgment has become final and the

matter is now res judicata. A coj^y of said judg-

ment is attached hereto, marked ''Exhibit A," and

is hereby made a part of this answer.

For a Further, Separate, and Fourth Defense,

Defendant Alleges:

That on August 6, 1938, at a meeting of the

stockholders of this defendant corporation regu-

laily called and held, a resolution was adopted by

the affirmative vote of more than two-thirds of all

said stockholders authorizing the doing of all the

acts of this defendant that plaintiffs complain of.

A copy of said resolution is attached hereto as

"Exhibit B'', and is hereby made a part of this

answer.

For a Further, Separate, and Fifth Defense,

Defendant Alleges

:

That plaintiffs are not the real parties in interest

in this action; that the real party in interest in

one J. A. Vance of the State of Washington; that

this suit was brought at his instigation; that he so-

licited each of the [123] plaintiffs to join in this

suit and agreed to pay all their ex})enses incurred

herein, including attorneys' fees: that this suit is

one of four that he has caused to be brought to

further his j^lain to obtain control of this defend-

ant cor])oration and its i)roperty: and that this

suit was not brought in iiood faith to and fur the
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benefit of the minority stockholders of this corpora-

tion.

That said J. A. Vance is estopped to bring this

action for the reason that he voted in favor of the

resohitio]! of which Exhibit B attached hereto is a

copy.

AVherefore, defendant prays that ]jlaintilfs tal^e

nothing by their action, and that defendant have

judgment for its costs.

DAVID E. HINCKLE,
Attorney for Defendant. [12i]

EXHIBIT A

In the Superior Court oC the State of California

In and for the County of Los Angeles

No. 440-367

LOU CABIN MINES COMPANY, a corporation,

Plaintiff,

vs.

MUTUAL GOLD CORPORATION, a corporation,

et al.,

Defendants.

JUDGMENT QUIETING TITLE AFTER DE-

FAULT TO PERSONAL PROPERTY.

In this action, it appearing to the satisfaction of

this Court, sitting in Department 34 thereof, that
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(a) The defendant Mutual Gold Corporation,

a corporation, was duly and personally served with

the Summons and Complaint herein, and

(b) It further appearing that no appearance has

been made and no answer filed by the said defend-

ant; and a default of said defendant having been

duly entered; and evidence havmg been introduced

and lieard in open court, and the court being satis-

fied that the allegations of the complaint are true,

and that the relief asked for should be granted,

Now, upon motion of David E. Hinckle, Attor-

ney for the plaintiif Log Cabin Mines Company,

It is hereby Ordered, Adjudged, and Decreed;

I. That at the time of the conunencement of

this action there was vested in plaintiff, as the

owner absolute, title to that certain contract dated

Juh' 13, 1932 for the sale of certain mining claims

in Mono County, California, executed by M. N.

Ckirk, Alice Clark Ryan, and the Chandis Securi-

ties Compan^y as vendors, and by Russell F. Col-

lins and Ben L. Collins as vendees, as said contract

was sui)])lemented by written instrument dated

April 28, 1934 and was modified and amended by

written instrument executed on or about October

9, 1936, a copy [125] of said contract being at-

tached, as ''Exhibit A," to the complaint filed here-

in, and a coj)}' of said instrument supplementing

said contract being attached, as "Exhibit B", to

said complaint, and a co])y of said Instrument modi-

fying and amending said contract being attached,

as "Exhibit C", to said comi)laint.
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Said mining claims agreed by said contract to be

conveyed are: Log Cabin, Log Cabin Xo. 1, Log

Cabin No. 2, Log Cabin No. 3, Log Cabin No. 4,

Log Cabin No. 5, Log Cabin No. 6, Log Cabin No. 7,

Log C^abin No. 8, Mill Site, New Year No. 2, Fed-

eral No. 1, Federal No. 2, Federal No. 3, Log Cabin

Annex, Tamarack, Oro, and Burke Fraction.

11. Plaintiff's title to the above described per-

sonal property is lieieby forever quieted against

any and all claims, demands, and/or x^retensions

of said defendant to any right, title, possession, lien,

interest and/or equity in the above described per-

sonal propert}^, and it is hereby perpetually en-

joined and restrained from setting up or making

any claim to or upon the personal pro])erty above

described, or any part thereof.

Dated: June 13th, 1939.

WILSON
Judge of the Superior Court.

[126]

EXHIBIT B

Resolution Adopted by the Stockholders of Mu-

tual Gold Corporation on August 6, 1938.

"Resolved, that the Board of Directors of this

corporation l)e and they are hereby authorized, eni-

l^owered and directed to sell, lease, deal with, oper-

ate, exchange or otherwise dispose of, to any person,

persons, or corporation desiring to purchase, lease.
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deal with, exchange, or operate same, any part of

or all of the assets of this corporation, at such time

or times, for such price and upon such terms and

conditions, for cash or otherwise, inchiding the ex-

clianging for shares in another cori)oration, do-

mestic or foreign, as they in their absokite discre-

tion deem expedient, advisable or desirable, and

to perform any other acts in this connection, which

in their judgment they may deem necessary or ad-

visable." [127]

{State ol' Washington

County of Spokane—ss.

E. Fuson, being by me first duly sworn, deposes

and says: that she is the assistant secretary of Mu-

tual (xold Corporation, a Washington corporation,

and one of the defendants in the alcove entitled ac-

tion; that she has read the foregoing answer and

knows the contents thereof; and that the same is

true of her own knowledge, except as to the matters

which are therein stated upon her information or

belief, and as to those matters that she believes it

to be true.

E. FUSON

Subscribed and sworn to before me this 8th day

of April, 1940.

[Seal] E. I). WELLER
Notary Pu))lic in and for the County of Los An-

geles, State of C'alifornia.

[Endorsed]: Filed Apr. 11, 1940. [128]
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[Title of District Court and Cause.]

ANSAVEE OF CHANDIS SECURITIES
COMPANY

Comes now the defendant, Cliandis Securities

Company, and answering plaintiffs' complaint and

liill of Particulars for itself, alone, admits, denies

and alleges as follows:

I.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph I

of i>laintilfs' complaint.

II.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph IV
of plaintiffs' complaint.

III.

Denies that Prank A. Garbutt represented this

defendant since the negotiation of the purchase

contract referred to in paragraph V of plaintiffs'

complaint in respect to all matters of performance

thereof, or in any such matters whatsoever, and

alleges that said Prank A. (larbutt is not now, and

at no time has been, the agent or representative of

this defendant in respect to matters of perform-

ance of said purchase contract.
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IV.

Alleges that this defeiulaiit is without knowledge

or informa- [129] tion sufficient to form a belief

as to the truth of the allegations in paragraph VI
of plaintiffs' complaint.

V.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph VII

of plaintiffs' complaint.

VI.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

tjuth of the allegations contained in paragraph VIII

of plaintiff's complaint.

VII.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph IX
of plaintiff's comj^laint.

VIII.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph X
of i)laintitfs' complaint.

IX.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the
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truth of the allegations contained in paragraph XI
of ])laintitfs' complaint.

X.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph XII
of plaintiffs' complaint.

XI.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in jjaragraph

XIII of plaintiffs' complaint.

XII.

Alleges that this defendant is without knowledge

or in- [130] formation sufficient to form a belief

as to the truth of the allegations contained in para-

graph XIV of plaintiffs' complaint.

XIII.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph XV
of plaintiff's complaint.

XIV.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragra])h

XVI of plaintiffs' complaint.
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XV.
Alleges that this defendant is without knowl-

edge or information sufficient to form a belief as

to the truth of the allegations contained in para-

graph XVII of plaintiffs' complaint.

XVI.

Answering paragraph XVIII of plaintiffs' com-

l)laint. denies that the deed, a copy of which is at-

tached to plaintiffs' complaint, marked Exhibit

"14" was executed with the knowledge and ap-

proA^al of this defendant, and alleges that this de-

fendant is without knowledge or information suf-

ficient to form a belief as to the truth of the other

allegations in said paragraph XVIII contained.

XVII.

Answering paragraph XIX of plaintiff's' com-

I^laint, alleges that this defendant is without knowl-

edge or information sufficient to form a belief as to

the truth of the allegations contained in said para-

graph XIX of plaintiff's' complaint.

XVIII.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraj^h XX
of plaintiffs' comxjlaint. [131]

XIX.
Answering paragraph XXI of plaintiff's com-

plaint, denies that each of the contracts, deeds,

bills of sale and assignments referred to in said
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paragraph XXI were executed and the acts of

Mutual Gold Cori^oration, Frank A. Garbutt and

Log Cabin Mines Company referred to in said

l)aragraph XXI were done with the knowledge and

approval of this defendant; denies that said con-

tracts, deeds, bilJs of sale and assignments were

executed and said acts of Mutual Gold Corpora-

tion, Frank A. Garbutt and Log Cabin Mines Com-

paji\' were done as a part of the unlawful con-

spiracy alleged by plaintiff to transfer all of the

assets of Mutual Gold Corporation to Log Cabin

Mines Company without consideration, for a minor-

it}' stock interest in Log Cabin Mines Company, and

alleges that all of said contracts, deeds, bills of

sale and assignments were executed and the said

acts of Mutual Gold Corporation, Frank A. Gar-

butt and Log Cabin Mines Company were done

without the knowledge or approval of this defend-

ant. Alleges that this defendant is without knowl-

edge or information sufficient to form a belief as

to the truth of the other allegations in said i)ara-

graph XXI contained.

XX.
Answering paragraph XXII of plaintiffs' com-

Ijlaint, admits that the installment of Ten Thousand

Dollars ($10,000.00) due on the purchase contract

November 1, 1939 had not been ])aid at the time of

filing plaintiffs' com])laint. Alleges that subsequent

to the time of filing ])laintift's' complaint, and on

or about March 29, 1940, the sum of Five Thou-

sand Dollars ($5,000.00) on account of said in-
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stallment of Ten Thousand Dollars ($10,000.00)

was paid to and received by this defendant. Denies

that this defendant has refused to recognize Mu-
tual Gold Corporation as the owner of the purchase

contract referred to in said paragraph XXII of

plaintilfs' complaint at all times [132] since Sep-

tember 2, 1938, or at any time, or at all. Alleges

that this defendant is without knowledge or in-

formation sufficient to form a belief as to the truth

of the other allegations in said paragraph XXII
contained.

XXI.
Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph

XXIII of plaintilfs' complaint.

XXII.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph

XXIV of plaintiffs' complaint.

XXIII.

Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph

XXV of i^laintiff's' complaint.

XXIV.
Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the
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truth of the allegations contained in paragrai)h

XXVI of plaintiffs' complaint.

XXV.
Alleges that this defendant is without knowledge

or information sufficient to form a belief as to the

truth of the allegations contained in paragraph

XXA^II of plaintiffs- complaint.

XXVI.
Answering paragra])h First of plaintift's' Bill of

Particulars furnished the defendants pursuant to

order of court dated February 17, 1940, supi^leraent-

iiig plaintiffs' complaint, denies that the circum-

stances and particulars referred to in said i)ara-

graph First are within the knowledge of this de-

fendant and alleges that this defendant is without

knowledge or information su.fficient to form a belief

as to the truth of the allegations [133] in said para-

graph First contained.

XXVII.
Answering paragraph Third of plaintiffs' Bill

of Particulars furnished the defendants pursuant

to order of court dated February 17, 1910, supple-

menting plaintiffs' complaint, alleges that this de-

fendant is without knowledge or information suf-

ficient to form a belief as to the truth of the alle-

gations contained in i)aragra])h Third of plain-

tiffs" Bill of Particulars.

XVIII.

Answering paragraph Fourth of plaintiffs' Bill of

Particulars furnished the defendants pursuant to
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order of court dated February 17, 1940, supple-

ineuting plaintiffs" complaint, alleges that this de-

fendant is without knowledge or information suf-

ficient to form a belief as to the truth of the alle-

gations contained in paragraph Fourth of plain-

tiffs' Bill of Particulars.

XXIX.
Answering allegations contained in paragraphs

Fifth and Sixth of plaintiffs' bill of particulars,

furnished the defendants pursuant to order of

court dated February 17, 1940, supplementing plain-

tiffs' complaint, admits that the true status of the

property referred to on page 12 of said Bill of Par-

ticulars v,as not disclosed or divulged by this

defendant, and alleges that this defendant is with-

out knowledge or information sufficient to form a

belief as to the truth of the allegations in said para-

graphs Fifth and Sixth contained.

Wherefore, the defendant, Chandis Securities

Company X3rays that plaintiffs take nothing by their

action, and that this defendant have judgment for

its costs herein.

RICHAED G. ADAMS
Attorney for Defendant,

Chandis Securities Compan}.

Times Building,

202 West First Street,

Los Angeles, California

MAdison 2345 [134]
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State of California

County of Los Angeles—ss.

H. E. Downing, being first duly sworn, deposes

and says: That lie is an officer, to-wit, Assistant-

Secretary of Cbandis Securities Company, one of

the defendants in the foregoing and above entitled

action; that he has read the within Answer and

knows the contents thereof; and that the same

is true of his own knowledge except as to the mat-

ters which are herein stated on his information or

belief, and as to those matters he believes it to be

true.

H. E. DOWNING
Subscribed and sworn to l)efore me this 18th day

of April, 1940.

[Seal] C. O. DENNING
Notary Public in and for said County and State.

[Endorsed] : Answer of Chandis Securities

Company. Filed Apr. 18, 1940. [135]

['J'itle of District Court and Cause.]

REPLY UNTO ANSWER OF MUTUAL
GOLD CORPORATION

For reply unto the answer of Mutual Gold Cor-

poration i>laintift*s admit, deny and allege as fol-

lows :

I.

Answering unto paragraph four thereof, they

deny that said stamp mill was erected by J. A.
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Vance, and dem^ that he was manager, or acting as

manager, of defendant Mutual Gold Corporation's

properties at the time said stamp mill was erected;

denj^ that said J. A. Vance is the real party in in-

terest herein, and deny that the plaintiffs are nomi-

nal plaintiffs only; deny that J. A. Vance induced,

or procured, jjlaintiffs to bring this action, but

admits that J. A. Vance has, and will, contribute

to [146] the prosecution thereof; deny that said

mill was unfit for milling ore ; deny that the money

expended for said mill was wasted, or lost, to de-

fendant ^lutual Gold Corporation through the neg-

licence, incompetenc}^ or betrayal of trust of the

said J. A. V^ance, and deu}^ that said money was

wasted, or lost, at all to Mutual Gold Corporation;

deny that said developed ore contained no gold

recoverable at a profit by the said mill, or by tlie

methods used by J. A. Vance as manager.

II.

For reply unto paragraj)!! six, plaintiffs deny

that any of the acts of Frank A. Garbutt, com-

plained of, were in good faith, or taken, or per-

formed, by him in good faith, and deny that any of

said acts were had, or done in the belief that they

were legal and fair and equitable. Deny that there

was no duress, menace, fraud or luidue, or improper,

influence on the part of Frank A. Garbutt, and

deny that there was no intent to circumvent, or

violate, the laws of the State of Washington; deny

that there was no intent to injure Mutual Gold
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Corporation, its stockholders and creditors; deny

that said transfers and acts were made and pei--

forined with the anthorization and approval of the

stockholders of defendant Mntual Gold Corpora-

tion; deny that there was adequate, or fair, consid-

eration, or any consideration therefor; deny that

the executive officers and directors of Mutual Gold

Corporation believed said transfers and acts to be

for the best interests of the corporation, and its

stockholders and creditors, or to be necessary to

prevent loss of assets; deny that provision was

made by the defendants, or either of them, for pay-

ment of the creditors of Mutual Gold Corporation.

[147]

III.

For repl}' mito the second defense in said answer

of Mutual Gold Corporation, the plaintiffs admit,

deny and allege:

(1) Den}' that plaintiff Helen Maude Lorenz is

estoi>ped to bring this action; admit that she gave

a proxy to J. E. Stiegler to be voted by him at the

meeting of the stockholders held August 6, 1938,

but deny the passage of the alleged resolutioii

claimed to have been passed at said meeting, and

deny the legality thereof. That the call for said

meeting did not include among the purposes of said

meeting, the organization by Mutual Gold Corpora-

tion of Log Cabin Mines Company, or any new

cor] (oration, or subscription to the stock thereof, or
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transfer of all, or any, of the assets of Mutual Gold

Corporation to any such corporation, nor include

i:)roposed authorization of the acts, transactions,

or instruments, or any thereof, under attack in the

complaint. The proxy given by Helen Maude Lorenz

to J. E. Stiegler did not authorize him to vote in

support of any such resolution or action, or any

resolution of like import.

TV.

For repl}' unto the third defense in said answer,

plaintiffs admit, deny and allege as follows:

(1) Admit that on the 13th day of July, 1939,

in the Sui)erior Court of the State of California in

and for the County of Los Angeles, there was made

rmd entered in Case No. 440-367, entitled: "Log

Cabin Mines Company, a corporation, plaintiff, vs.

Mutual Cold Corporation, a corporation, et al, de-

fendants", a purported and pretended final judg-

ment purporting to quiet title [148] to said pur-

chase contract in Log Cabin Klines Com^jany. Plain-

tiffs deny that said judgment has become final or

res adjudicata as against these plaintiff's, or at all.

Said judgment was rendered by default solely upon

false allegations in the complaint therein that Log

Cabin Klines Compaii}' was the owner by assign-

ment of the said purchase contract, and that Mutual

Gold Corporation wrongfully claimed and asserted

an interest therein, whereas, ^lutual Gold Corpora-

tion was the actual owner, but at the time was dis-

claiming ownership of the said purchase contract,
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and Log Cabin Mines Company had no interest

therein except to the extent that it was a trustee for

Mutual Gold Corporation in respect thereto.

(2) At the time of the alleged transfer of the

purchase contract, an interlocking directorate ex-

isted between said two companies, Mutual (xold Cor-

])oration and Log Cabin Mines Company, in that

G. H. Ferbert and W. L. Grill were members of

each thereof, and a majority of the directors of each

comj^any were, and have been at all times, domi-

aiated and controlled by Frank A. Garbutt, and the

action. Case No. 440-367, was l)rought by Log Cabin

Mines Company against Mutual Gold Corporation

hi collusion between defendants, as part of the plan

complained of in the com])laint.

(3) None of the i)laintiff:* stockholders, nor any

considerable number of stockholders of Mutual

Gold Corporation (other than Frank A. Garbutt,

W. L. Grill, G. H. Ferbert, J. E. Stiegier and Rus-

sell F. Collins) had any knowledge or information

of the institution or pendency of said action, or the

entry of judgment therein, until the answer in this

case was served. The issues in said action were

false, sham, feigned, and fictitious, and the [149]

court in which judgment was rendered was without

jurisdiction of the subject matter, or the cause of

action, for that the situs of said purchase contract,

and the vendee's interest in the propert}' covered

thereby, was in Mono Count}-, California, and not

elsewhere. The directors and executive officers of
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Mutual Gold Corporation acted in excess of their

powers in failing and refusing to defend said ac-

tion and in permitting judgment to go by default,

all with the fraudulent i^urpose to affirm by said

judgment the lodgment of the purchase contract,

and the vendee's interest therein, in Log Cabin

Mines Compan}-. Said purchase contract, and the

vendee's interest therein, was a material, and the

main asset of Mutual Gold Corporation, without

v\ jiich it could not carry on its corjjorate activities.

(4) When said action, Case No. 440-367, was

instituted, a stockholders* action, to-wit: Case No.

103 233, was and ever since has been, pending in

the Superior Court of the State of Washington for

Si)okane County, in which A. P. Bateham and E. T.

Eichter were plaintiffs, and Frank A. Garbutt, Mu-

tual Gold Corporation and Log Cabin Mines Com-

2)any were defendants, which action was a stock-

holders' suit, brought by the minority stockholders

of, and on behalf of. Mutual Gold Corporation, to

quiet its title to said x>urchase contract. The several

defendants herein knew of the pendency thereof

and of all the proceedings therein, and Log Cabin

Mines Compan}', notwithstanding such knowledge,

falsely alleged in the comi)laint in said action that

Mutual Gold C(>r])oration wrongfully claimed an

interest in the purchase contract, when in fact Mu-

tual Gold Corporation, by said dominated board of

directors, wrongfully refused in said action to claim

any interest, but disclaimed an\- interest, in the i)ur-

chase contract. [150]
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V.

For reply unto the fourth defense in said answer,

the plaintiffs admit, den>' and allege:

(1) Deny each and every allegation therein con-

tained, and deny the passage of any resolution at

said stockholders' meeting of August 6, 1938. The

stockholders of Alutual Gold Corj^oration did not,

unanimously or otherwise, by any resolution, au-

thorize Mutual Gold Corporation, its board of di-

rectors, or executive officers, to organize, or cause

to be organized. Log Cabin Mines Company, or any

new corporation, for which Mutual Gold Corpora-

tion would subscribe for all, or any part, of the ca^)-

ital stock thereof, or transfer all, or any, of the

assets of Mutual (J old Corjioration thereto. That

no call for stockholders' meeting on said date, or at

any other time, informed the stockholders of Mu-

tual Gold Corporation of any purpose, or proposal to

organize, or authorize the organization of Log Cabin

Mines Company, or anynew corporation, or subscri])e

for the capital stock, of any thereof, of Log Cabin

Mines Company, or any new corporation, or trans-

fer all, or any of the assets of Mutual Gold Cor-

poration thereto, and no proxy by any stockholder

authorized any holder thereof to vote to authorize

the jjassage of any resolution for any of said jiur-

poses. That any such resolution would have been,

and was, in violation of the laws of the State of

Washington and the public policy of said state,

for that no meeting was called, or held, for any of
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said 2:)iirposes, nor lawful approval of the stock-

Iwlders obtained, as required by the laws of Wash-

i]igton and the public policy of said State. [151]

VI.

For reply unto the fifth defense in said answer,

the plaintitfs admit, deny and allege:

(1) Deny that they are not the real parties in

interest herein; deny that the real party in interest

is J. A. Vance; deny that said suit was brought

at liis instigation, but admit that he was one, among

others, wlio solicited the plaintitfs to act as such,

and that since the action was brought he has con-

tributed to pay the court costs and attorneys' fees

incurred therein; deny that any other stockholders'

suit has been brought to their knowledge, except a

suit brought in the Superior Court of the State of

Washington for Spokane County, in which A. P.

Bateham and E. T. Richter were plaintitfs and

Frank A. Garbutt, Mutual (lold Corporation and

Log Cabin Mines Comj)any were defendants, in

which suit jurisdiction has not been obtained over

the subject matter of the cause of action, nor over

the persons of any of the defendants, except Mu-

tual (xold Cori)oration, and which is not upon the

cause of action sued on herein. Deny that J. A.

A'ance has aiu' ])lan to control Mutual Gold Cor-

poration or its ])roperty; deny that this suit was

not brought in good faith, or for the benefit of the

minority stockholders of the corporation; deny
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that the said J. A. Vance is estopped to bring this

action.

Wherefore, Plaintiffs pray judgment upon their

coniphiint herein.

W. H. ABEL
O. C. MOORE
FKEDERICK D. ANDERSON

Frederick D. Anderson

650 Subway Terminal Bldg.

Los Angeles, California

Attorneys for Plaintiffs.

[Endorsed] : Filed Sep. 3, 1940. [152]

[Title of District Court and Cause.]

REPLY UNTO ANSWER OF FRANK A. GAR-
BUTT, ALICE CLARK RYAN, AND LOG
CABIN MINES COMPANY

For reply unto the answer of Frank A. Garbutt,

Alice Clark R^^an and Log Cabin Mines Company

plaintiffs admit, deny and allege as follows:

I.

Answering mito Paragraph IV thereof, they deny

that said stamp mill was erected by J. A. Vance,

and deny that he was manager, or acting as man-

ager, of defendant Mutual Gold Corporation's ]n-op-

erties at the time said stam]> mill was erected ; deny

that said J. A. Vance is the real party in interest
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lievein, and deny that the plaintiffs are nominal

l)laintiffs onl} ; deny that J. A. Vance indnced, or

procured plaintiffs to bring this action, but admit

^liat J. A. Vance has, and will, contribute to tlie

prosecution thereof; deny that said mill was mifit

for milling ore; deny that tlie money expended for

said mill was wasted or lost to defendant Mutual

Cxold Corporation through the negligence, [153]

incompetency or betrayal of trust of the said J. A.

Vance, and deny that said money was wasted, or

lost at all to Mutual Gold Corporation; deny that

said developed ore (-ontained no gold recoverable

at a i^rofit by the said mill, or by the methods used

by J. A. Vance as manager.

II.

For reply unto Paragrai)h VII, plaintiffs deny

that any of the acts of Frank A. Garbutt com-

l)lained of were in good faith, or taken or per-

formed by him in good faith, and den}' that any of

said acts were had, or done, in the belief that they

were legal, fair and equitable. Deny that there was

no duress, menace, fraud or undue or improper

intiuence on the part of Frank A. Garbutt, and

deny that there was no intent to circumvent, or

violate the laws of the State of Washington; deny

that there was no intent to injure Mutual (xold

Corporation, its stockholders and creditors; deny

that said transfers and acts were made and ])er-

formed with the authorization and ai)proval of the
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stockholders of defendant Mutual Gold Corpora-

tion; deny that there was adequate, or fair con-

sideration, or any consideration, therefor ; deny that

the executive officers and directors of Mutual Gold

Corporation believed said transfers and acts to be

for the best interests of the corporation, its stock-

holders and creditors, or to be necessary to prevent

loss of assets; deny that provision was made by the

defendants, or either of them, for payment of

the creditors of Mutual Gold Corporation.

III.

For reply unto the second defense in said an-

svrer, the plaintiffs admit, dem- and allege: [154]

(Ij Deny that plaintiff Helen Maude Lorenz

is estopped to bring this action; admit that she gave

a proxy to J. E. Stiegler to be voted by him at the

meeting of the stockholders held August 6, l<So8,

but deny the passage of the alleged resolution

claimed to have been })assed at said meeting, and

den}^ the legality thereof. That the call for said

meeting did not include among the purposes of said

meeting, the organization b}^ Mutual Ciold Corpora-

tion of Log Cabin Mines Company, or any new cor])o-

ration, or subscription to the stock thereof, or trans-

fer of all, or any, of the assets of Mutual Gold

Corporation to any such corporation, nor include

proposed authorization of the acts, transactions, or

instruments, or any thereof, under attack in the

complaint. The proxy given by Helen Maude Lor-

enz to J. E. Stiegler did not authorize him to vote
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in support of any snch resolution or action, or any

resolution of like import.

IV.

For vQ.\)\y unto the third defense in said answer,

plaintiffs admit, deny and allege as follows

:

(1) Admit that on the 13th day of July, 1939,

in the Superior Court of the State of California

in and for the County of Los Angeles, there was

made and entered in Case No. 440-367, entitled:

"Log Cabin Mines Comj)any, a corporation, plain-

tiff, vs. Mutual Gold Corporation, a corporation, et

al, defendants", a purported and pretended final

judgment purporting to quiet title to said purchase

contract in Log Cabin Mines Company. Plaintift's

deny that said judgment has become hnal or res

adjudicata as against these plaintiffs, or at all. Said

judgment was rendered by default solely upon false

allegations in the complaint therein [155] that Log

Cabin Mines Comj)any was the owner by assign-

ment of the said purchase contract, and that Mu-

tual (lold Corporation wrongfully claimed and as-

serted an interest therein, whereas, Mutual Gold

Corporation was the actual owner, but at the time

was disclaiming ownership of the said purchase con-

tract, and Log Cabin Mines Company had no in-

terest therein except to the extent that it was a

trustee for Mutual Gold Corporation in respect

thereto.

(2) At the time of the alleged transfer of the

])urchase contract, an interlocking directorate ex-
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isted between said two companies, Mutual Gold Cor-

poration and Log Cabin Mines Company, in that

G. H. Ferbert and W. L. Grill were members of

each thereof, and a majority of the directors of

each company were, and have been at all times,

dominated and controlled b}' Frank A. Garbutt,

and the action. Case No. 440-367, \vas brought by

Log Cabin Mines Company against Mutual Gold

Corporation in collusion bet^veen defendants, as

l)art of the jjlan complained of in the complaint.

(3) None of the jDlaintiff stockholders, nor any

considerable number of stockholders of Mutual

Gold Corporation (other than Frank A. (Jarbutt,

W. L. Grill, G. H. Ferbert, J. E. Stiegler and Rus-

sell F. Collins) had any knowledge or information

of the institution or ])endency of said action, or the

entry of judgment therein, until the answer in this

case vras served. The issues in said action were false,

sham, feigned, and fictitious, and the court in which

judgment was rendered was without jurisdiction of

the subject matter, or the cause of action, for that

the situs of said jjurchase contract, and the vendee's

interest in the property covered thereby, was in

Mono County, California, and not elsewhere. [1-36]

The directors and executive officers of Mutual Gold

Corporation acted in excess of their })owers in fail-

ing and refusing to defend said action and in i)er-

mitting judgment to go by default, all with the

fraudulent purpose to affirm b>' said judgment the

lodgment of the ]jurchase contract, and the vendee's
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interest therein, in Log Cabin Mines Company. Said

i:)nrchase contract, and the vendee's interest there-

in, was a material, and the main asset of Mutual

(lold Cori)oration, without which it could not carry

on its corporate activities.

(4) When said action, Case No. 440-367, was

instituted, a stockholders' action, to-wit: Case No.

103 233, was and ever since has been, pending in

the Sui)erior Court of the State of Washington for

Spokane County, in which A. P. Bateham and E. T.

Richter were plaintiffs, and Frank A. Garbutt, Mu-

tual Cold Corporation and Log Cabin Mines Com-

pam' were defendants, which action was a stock-

holders' suit, brought ))y the minority stockholders

of, and on behalf of. Mutual Gold Corporation, to

quiet its title to said purchase contract. The several

defendants herein knew of the pendency thereof

and of all the proceedings therein, and Log Cabin

Mines Company, notwithstanding such knowledge,

falsely alleged in the comi)laint in said action that

^lutuaJ Gold Corporation wrongfully claimed an in-

terest in the purchase contract, when in fact Mu-

tual Gold Cori)oration, by said dominated board of

directors, wrongfully refused in said action to claim

any interest, but disclaimed am- interest, in the

l)urchase contract.

V.

For reply uiito the fourtli defense in said answer,

tlie plaintiffs admit, deny and allege: [157]
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(1) Deny each and eveiy allegation therein con-

tained, and deny the passage of any resolution at

said stockholders' meeting of August 6, 1938. The

stockholders of Mutual Gold Corporation did not,

unanimously or otherwise, by any resolution, auth-

orize Mutual Gold Cor])oration, its board of direc-

tor's, 0]' executive officers, to organize, or cause to l)e

organized. Log Cabin Mines Company, or any new

co]'])oration, for whicli Mutual Gold Corporation

would subscribe for all, or au}^ part, of the capital

stock thereof, or transfer all, or any, of the assets

of Mutual Gold Corporation thereto. That no call

for stockholders' meeting on said date, or at any

other time, informed the stockholders of Mutual

Gold Corporation of any pur])ose, or pro])osal, to

organize, or authorize the organization of Log

Cabin Mines Company, or any new corporation, or

subscribe for the capital stock, or any thereof, of

Log Cabin Mines Company, or any new corporation,

or transfer all, or any of tlie assets of Mutual Gold

Corporation thereto, and no pi'oxy by any stock-

holder authorized any holder thereof to vote to

authorize the ])assage of any resolution for any of

said ])urposes. That any such resolution would have

been, and was, in violation of the laws of the State

of Washington and the ])ublic policy of said state,

for that no meeting was called, or held, for any of

said purposes, nor lawful a])i)roval of the stock-

holders obtained, as required by the laws of Wash-

ington and the ])ublic policy of said state.
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\1.

For reply unto the fifth defense in said answer,

tlie plaintiffs admit, deny and allege:

(1) Deny that they are not the real parties iii

interest herein; [158] deny that the real party in

interest is J. A. Vance; deny that said suit was

brought at his instigation, but admit that he was

one, among others, wlio solicited the i^laintiffs to

act as such, and tliat since the action was brought

lie lias contributed to pay the court costs and at-

torneys' fees incurred therein; deny that any other

stockholders' suit has been lirought to their know-

ledge, except a suit brought in the Superior Court

of the State of Washington for Spokane County, in

which A. P. I>ateliam and E. T. Richter were plain-

tiffs and Frank A. (larbutt, Mutual Gold Corpora-

tion and Tx^g Cabin Mines Comj)any were defen-

dants, in whicli suit jurisdiction has not been ob-

tained over the subject matter of the cause of

action, nor over tlie persons of any of the defen-

dants, except Mutual Gold Corporation, and which

is not u])on the cause of action sued on herein. Deny

that J. A. Vance has any plan to control Mutual

Gold Cor])oration or its ])roperty; deny that this

suit was not brought in good faith, or for the bene-

fit of the minority stockholders of the corporation;

deii}' that the said J. A. Vance is estopped to bring

this action.
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Wherefore, Plaintiffs pray judgment upon their

complaint herein.

W. H. ABEL
O. C. MOORE
FREDERICK I). ANDERSON

650 Subway Terminal Build-

ing, Los Angeles, California.

Attorneys for Plaintiffs

[Endorsed] : Filed Sept. 3, 1940. [159]

At a stated term, to wit: The September Term,

A. D. 1941, of the District Court of the Ignited

States of America, within and for the Central Di-

vision (»f the Southern District of California, held

at the Court Room thereof, in the City of Los An-

geles on Tuesday, the 16th day of Se]:)tember, in the

year of our Lord one tliousand nine hundred and

forty-one.

Present: The Llonorable: Ben Harrison, District

Judge.

No. 714-BH Civil

HELEN M. SUTHERLAND, et ah.

Plaintiffs,

vs.

FRANK A. GARBUTT, et al.,

Defendants.
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CHANDIS SECURITIES CO., a corp.,

Cross-complainant,

vs.

MUTUAL GOLD CORPORATION, a Corp.,

LOG CABIN MINES COMPANY, a corp.,

and ALICE CLARK RYAN,
Cross-defendants.

This cause having' been heretofore heard by the

Court at the trial on evidence both oral and docu-

mentary, argument of counsel, l)oth oral and by

brief, and was ordered submitted, and the Court

liavin.o- duly considered the record, evidence, plead-

ings, and the law n])])licable, and being fully ad-

vised in the ])remises now liands down and orders

filed its Memorandum of Opinion, and in accord-

ance therewith orders the cross-com])laint dismissed

without prejudice, and that defendants are entitled

to .iudgment and are directed to prepare and sub-

mit findings of fact and conclusions of law. Memo-

randum of 0])inion filed. [175]

[Title of District Court and Cause.]

MEMORANDUM OPINION

No useful purpose will be served in this memo-

randmn opinion to attem])t to set forth a detailed

statement of the facts. This case in one sense is a

re-enactment of the case (^f Vance v. Mutual Gold
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Corporation, 108 P. 2d, 799, and the recital of facts,

in so far as they are pertinent to the case now at

issue, is adopted hy me as the historical backo-round

of this case. While I appreciate the plaintiffs in the

two cases are different and the purpose of the liti-

gation is different, yet, at the same time, the present

litigation is the outgrowth of the Garbutt contracts

mentioned in the Vance case, and for the purpose of

this memorandum opinion, I shall discuss the legal

[176] effect of the transactions represented by the

Garbutt contract Exliibit 13.

The court lias been ])rincipally concerned as to

whether or not said cor]X)ration had authority to

enter into said contract and the consummation

thereof, whereby it transferred all of its assets to the

Log Cabin Mines Com])any. In other words, was

said contract and the consummation thereof intra

or ultra vires.

This b]-ings me to the cjuestion as to whether the

Washington statutes of 1932 apply or whether the

])owers and authority of this corporation were

broadened by the amendments of 1933. Plaintiff's

contend that the rights of the stockholders were

fixed by the state of the law at the time of its in-

corjioration and that it was beyond the power of

the legislature to broaden or change said powers by

subsequent legislation. I have concluded that this

cor])0]'ation had the ])owers conferred u])on it by

the laws of Washington at the time this agreement

was entered into. Section 1, Art. XII, of the con-

stitution of Washington provides as follows:
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''Corporations may be formed imder general

laws, but shall not be created by special acts.

All laws relating" to corporations may be al-

tered, amended or repealed by the Legislature

at any time, and all corporations doing busi-

ness in this state may, as to such business, be

regulated, limited or restrained by laws."

Thus it will be seen that Washington followed

the practice suggested in the Dartmouth College

case and reserved the power to alter or amend the

laws controlling existing cor])orations, and that said

constitutional provision became a part of the con-

tract or articles of incorporation and the incorpora-

tors and subsequent stockholders became stockhold-

ers in said cor])oration subject to the rights of the

state to amend the statutes as ])rovided in said con-

stitutional provision. Looker v. Maynard, 179 I". S.

46; Union Trust Co. v. Moore, 175 Pac. 565, 567;

Duke V. Force, 208 Pac. 67; 16 C. J. S., p. 757, Sec.

320. [177]

Sec. 3803-36 Rem. Rev. Stat. ])rovides as

follows:

''A voluntary sale, lease or exchange of all

the assets of a C(n'])oration may be authorized

by it upon such terms and conditions as it deeins

expedient, including an exchange for shares in

another corporation, domestic or foreign.

"If the cor])oration is able to meet its lia-

bilities then matured, such authorization shall

be given at a meeting of shareholders, duly

called for the purpose, and by such vote of the
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shareholders as may be provided for in the

articles of incorporation, or, if there be no such

specific provision, then by the vote of the hold-

ers of two-thirds of the voting power of all

shareholders. If the corporation be unable to

meet its liabilities then matured, such authoriza-

tion may be given by the vote of the board of

directors.

''This section shall not be construed to

authorize a conveyance or exchange of assets

which would otherwise be in fraud of corporate

creditors or of minority shareholders or sliare-

holders without voting rights. (L. '33, sec. 36,

p. 798.)"

This section certainly authorizes the transfer of

all of the assets to the Log Cabin Mines Company

in exchange for stock in the said company. In other

words, the transaction was within the power of the

cor])oration. But plaintiffs contend that the notice to

stockholders was insufficient. I consider the notice

sufficient and the court in the Washington case ap-

p?irently under findings XII and XIII found that

the resolution passed ]nii'suant to said notice was

sufficient. The notice and resolution passed in ])ur-

suaiice thereto were broad enough to cover the

authorization of the agreement. Even if the notice

was insufficient, the board of directors had the

authority in view of the fact that the corporation

had matured liabilities. If the plaintiffs in the case

were dissatisfied with the resolution, they had their

remedy under [378] Sec. 380.3-41 Rem. Rev. Stat.
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Plaintiffs complain that the contract and transfer

was ill fraud of creditors but the case of Vance v.

Mutual Gold Corporation, 108 P. 2d 799-804, dis-

posea of this point when the court stated

:

" * * * Appellants' situation is more favor-

able than at any time since the formation of the

corporation. Res])ondents' board of directors

has not put it out of the ]iower of the company

to pay its contracts. On tlie contrary, the com-

pany is in a much better ])osition to pay all of

those obligations, including the notes owing to

appellants."

Even under the laws of Washington, as they

existed in 1932, the transfer would not be ultra vires

undei- Logie v. Mother Lode Cop])er Mines Co. of

Alaska, 179 Pac. 835. T agree with defendants that

this case is authority for the condemned acts of the

Mutual Gold Company. I'he articles of the Mutual

Gold were sufficiently broad to permit the transfer

or exchange. Plaintiffs ])lace great reliance upon the

case of Moore v. Los Lugos Gold Mines, 21 P. 2d,

253, but that case involves primarily the contractual

relationship between the stockholders and the cor-

])oration, wherein certain non-assessable stock was

issued and ])resents an entirely different factual

situation from the case before me or as set forth in

Logie y. Mother Lode Co])])er Mines, supra. In this

case we have in a sense no vested contractual rights

involved. Theis v. Spokane Falls Gaslight Co., 74

Pac. 1004, ant/dates the amendment of 1933 and

deals with a going prosperous concern, beside it ap-
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pears that this case has been specifically overruled

by Lange v. Reservation Mining- and Smelting Co.,

93 Pac. 208. The case of Child v. Idaho Hewer
Mines, 284 Pac. 80, familiar to counsel for plaintiff

also supports my conclusion. I realize that it is dif-

ficult to reconcile many of the authorities but the

rights of the stockholders when made non-assessable

by the articles of incorporation are always protected.

(]() C. J. S. 759.) Thompson on Corporations, Third

Ed. \o\. 1, sec. 429. [179]

It is interesting to note under the authority of

Mooi'e V. Los Lugos Gold Mines, supra, that the de-

fendants might very easily be deemed guilty of

laches (see page 264-5).

It must be remembered that Subdivision (b) of

Article 2 of the Articles of Incorporation of Mu-
tual Gold provides as follows:

''To acquire by ])urehase or exchange, or in

any other manner, in the United States or in

Foreign Countries, mining claims, grounds or

lodes, mining and mineral rights, concessions

01- grants, or any interest therein, and to sell,

exchange, lease or in any other manner to dis-

])ose of the whole or any part thereof or any

interest therein when desirable.''

In Pitcher v. Lone Pine-Surprise Consol. Min.

Co., 81 Pac. 1049, the Supreme Court of Washing-

ton stated:

"The selling of these mines was not an act

ultra vires. The articles of incorporation, among

other things, recite, 'The purpose for trhich this
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corporation is formed are to w^ork, operate, buy,

sell, lease, locate, acquire, procure, hold and

deal in mines,' etc. The trustees, therefore, had

the power to sell these mines."

As far as I can ascertain this case has never been

overruled. It would, therefore, appear under this

autliority that the acts of the corporation were not

Ultra vires.

In view of luy conclusious, Hirschfeld v. McKiu-

ley, 78 F. (2d), 124, 131, and Cecil B. BeMille Pro-

ductious V. Woolery, 61 F. (2d), 45, have no bearino-

on the case at bar.

Coombes v. Getz, 285 V. S. 434 and Ettor v. City

of Tacoma, 228 U. S. 148, both involve vested rights

at the time the law was chau.iied, while in this case,

the law liad been chauged lono" ju'ior to the trausac-

tions under attack. For a fiue distinction see Rainey

V. Michel, 57 P. 2d. 932; (105 A. L. R. 148).

I do not hold there Avas a sale, uor do I look upon

the transaction [180] as a conversion. I further feel

that the consideration was adequate.

Plaintiffs insist that the transactiou was uot a

sale, and if it v\-as a sale, it sliould have been for

cash. The court, as stated before, does not consider

the transaction a sale but an exchange for the ])ur-

])ose of creating an oi:)erating company. Plaintiffs

also attack the power of exchange and cite 63 A.

L. R. 1004, but as heretofore pointed out the statutes

and the articles of incorporation are broad enough

to cover such exchange. (See other notes iu 63 A.

L. R. 1004.)
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Plaintiffs have raised many i)oints and showered

the court witli citations. I have examined the same

with care and for the ])nrpose of assisting couiisel

in the preparation of findings make the following-

comments :

1. The Log Cabin was not set up to evade the

law.

2. The Log Cabin was not set up to evade a con-

tract.

3. Mutual Gold did not incorporate Log Cabin.

4. The transaction was not a dissolution.

5. Tlie transaction did not involve a reduction

of capital stock.

6. Garbutt was not guilty of fraud, duress or

coercion.

I am of the opinion that all parties acted in good

faith. The dii-ectors were faced with a serious situa-

tion and can see no fraud because they preferred

to deal with Garbutt instead of Vance. The plain-

tiffs infer fraud at every ste]) but I find against

them in that res]:>ect.

This case looks to me like the kettle calling the

])ot black. The entire trouble developed when Vance

Avas unable to put over his deal. At the time he sub-

mitted his proposition to the corporation he nn-

doubtedly thought the cor])oration had no other al-

ternative l)ut to accept it but when the directors,

through their own initiative, worked out a deal witli

Garbutt, the fur began to fiy. From that time on it

ha^' been a battle royal, and it is a reasonable in-

fei-ence that the real [18]] ])arty in interest in this
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case is J. A. Vance. (See Mrs. Sutherland's deyjosi-

tion.) This inference can also be drawn from the

fact that the same counsel appearing in this action

also appeared in the Washington case; that Vance

was ])ersonally present at the trial and that the com-

bined holdings of the plaintiffs would not justify

either tlie institution or prosecution of this action.

I appreciate the fact tliat at the trial I refused

to allow the defendants to go into this phase of the

case (See Transcri])t ]). 333), but evidently under

the authorities of Pitcher v. Lone-Pine-Surprise

Consol. Min. Co., supra ; Breeze v. Lone Pine-Sur-

])rise C(»ns()l. Min. Co., 81 Pac. 1050, and Speckert

Y. Bunker Hill Arizona Min. Co., 106 P. 2d 602, I

was in error.

The findings in the trial court in Washington

covered nuich of the ground covered in this case.

My conclusions are similar to Judge Greenough's

and I ado])t findings XII, XIII, XIV, XV and

XVI. I also ado])t his conclusions of law, Xos. I

and IV.

By reason of a stijailation on file, the cross-com-

plaint is dismissed without ])re,iudice.

Defendants are entitled to judgment and are di-

rected to ])re]:)are and submit findings of fact.

Dated: Los Angeles, California, September 16,

1941.

BEN HARRISOX
Judge.

[Endorsed]: Filed Se])t. 16, 1941 [182]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on for trial on

March 18, 1941, at 10 o'clock a. ni., and was there-

after on that day and on March 19, 20, and 21, 1941,

tried before the Honorable Ben Harrison, Judp^e

presiding, a trial by jury having been waived b>'

the parties to said action. Plaintiffs did not appear

in ]ierson, but ap])eared by their attorney Frederick

D. Anderson, Esq., on whose motion W. H. x\bel,

Esq., and O. C. Moore, Esq. of the State of Wash-

ington were admitted by the Court to i)ractice be-

fore it in this case and to be associated with said

Frederick D. Anderson as attorneys for the plain-

tiff's. Defendant Frank A. Clarbutt and defendant

and [185] cross-defendant Alice Clark Ryan a]:>-

jjeared in i)erson and by their attorney David E.

Hinckle, Esq. ; defendants and cross-defendants Log

Cabin Mines Com])any, a corporation, and Mutual

Gold Cor])oration, a corporation, appeared by their

attorney said David E. Hinckle, on whose motion

AVilliam L. Grill, Esq. of the State of Washington

was admitted by the Court to practice before it in

this case and to be substituted for said David E.

Hinckle as attorney for said Mutual Gold Corpora-

tion. Thereafter, and until the Court adjourned on

March 20; 1941, defendant and cross-defendant Mu-

tual Gold Corporation was re])resented by said Wil-

liam L, Grill as its attorney, at which time, on his
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motion he withdrew as such attorney and said David

E. Hinckle was substituted for him. Defendant and

eross-compL^inant Chandis Securities Company, a

corporation, apj^eared by its attorney Richard G.

Adams, Esq.

Both oral and documentaiy evidence were intro-

duced hy the respective parties. Thereafter the

cause was orally argued for the j^laintiffs to the

Court, and was briefed by the i)arties. On Septem-

ber 12, 1941, defendants and cross-defendants sti])U-

lated in writing with cross-complainant, by and

through tlieir res])ective attorneys, that the cross-

com])laint filed herein be dismissed without pi'eju-

dice. On Sei)tember 16, 1941, the Court ordered said

cross-com])laint dismissed without prejudice ])ur-

suant to said stipulation, and ordered judgment for

the defendants against tlie i)laintift*s.

And the Coui't, being fully advised in tlie

premises, now makes its findings of fact and its con-

clusions of law as follows:

Findings of Fact

I.

Plaintiffs Helen M. Sutherland and Charles AV.

Sutherland are citizens of the Dominion of Canada.

Plaintiffs M. I. Higgens and Maybelle Higgens are

citizens of the State of Idaho. Plaintiff Helen Maude

Lorenz is a citizen of the State of Oregon. [186]

Defendant Frank A. (larbutt and defendant and

cross-defendant Alice Clark Ryan are citizens of

the State of California.
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II.

Defendant and evoss-defendant Log Cabin Mines

Company is a corporation organized imder the laws

of the State of California. Defendant and cross-

ooni])lainant Chandis vSeeiirities Coni|)any is a cor-

])oration organized nnder the laws of the State of

California.

III.

Defendant and cross-defendant Mutnal Gold Cor-

]^oration was organized as a cor])oration nnder the

laws of the State of Washington on May 11, 19:]2,

and is now a corporation organized and existing nn-

der said laws. On November 8, 1933, Mntnal Gold

Cor])oration was dnh' ({nalified nnder the laws of

the State of California to engage in business therein,

and ever since has been so qnalified.

IV.

Mutual Gold Corporation's Articles of Incorpora-

tion ])rovide that the objects and purposes for which

the cor])oration is organized are, among others, to

sell, exchange, lease, or in any other manner to dis-

])ose of the whole or any part of its mining claims,

grounds or lodes, mining and mineral I'ights, con-

cessions, or grants, or any interest therein when

desirable, and to bu}', sell, and otherwise deal in

ores, metals, ])lants, machinery, tools, im])lements,

groceries, ])rovisions, clothing, boots and shoes, hard-

ware, wooden and metallic ware, and all other ar-

ticles and things in anywise required or callable (tP

being used in connection with mining operations.
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y.

Mutual Gold Corporation has outstanding 2,641,-

182 shares of capital stock. At the time the acts

complained of were performed, and at all times

since, plaintiffs Helen M. Sutherland and Charles

W. Sutherland each owned 333 of said shares;

plaintiffs M. I. Higgens and Maybelle Higgens each

owned 333% of said [187] shares, and plaintiff

Helen Maude Lorenz owned 500 of said shares.

YI.

Plaintiffs brought and maintain this action as

stockholders of, and for and on behalf of Mutual

Gold Cor])oration, and for and on behalf of all the

stockholders of Mutual Gold Corporation similarly

situated, a controlling majority of the directors and

a majority of the stockholders of that corporation

being o]j])osed to the bringing of such suit.

VII.

The matter in controversy, exclusive of interest

and costs, exceeds the sum of $3,000.00.

VIII.

On July 13, 1932, Chandis Securities Company,

Mrs. M. X. Clark, and Alice Clark Ryan, as owners

of eighteen lode gold mining claims in Mono Coun-

ty, California, entered into a written contract to sell

said claims for $150,000.00 to Russell F. Collins and

Ben L. Collins, a copy of said contract being in

evidence as Exhibit 2, and being hereby made a y)art

<>r these findings. Mutual Gold Corporation was or-

EXHIBIT 2 is set forth in Complaint, as Exhibit 1 thereto, at page 23.
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ganized, and on July 18, 1932, the contract was as-

signed to it with the consent of the sellers, said

eoiporation assuming the buyers' obligations. The

contract was amended in 1934 by written instru-

ment, in evidence as Exhibit 3 and hereby made a

part of these findings. Mrs. M. N. Clark's interest in

the contract and said claims was transferred in 1935

to Alice Chirk Ryan. Said contract was amended

again in 1936 by written instrument, in evidence as

Exhibit 4 and hereby made a i)art of these findings.

Frank A. Garbutt acted as agent for tlie owners in

negotiating the contract and the amendments, and

continued to represent them until October 3, 1938,

liiit not thereafter. Said contract as amended called

for a ])ayment of $10,000.00 on November 1 in each

of the years 1937, 1938, 1939, and 1940 to the sellers,

and payment of the whole balance of the purchase

])rice on November 1, [188] 1941, and required that

said claims should be developed, that when sufficient

tonnage of commercial ore was in sight to justify

it a mill suitable for econoinical milling should be

erected, and that ore shoidd be milled.

IX.

Mutual Gold Cor])oration ])aid a total of $20,000.00

on said purchase price and expended in excess of

$150,000.00 in the performance of its contract with

the sellers up to April, 1938, at which time opera-

tions ceased because funds available for operating

had been exhausted.

EXHIBIT 3 is set forth in Complaint, as Exhibit 2 thereto, at page 38.

EXHIBIT 4 is set forth in Complaint, as Exhibit 4 thereto, at page 45.
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X.

In 'Tilly, 1938, Mutual Gold Cori)oration was in

need of funds to build a mill in place of the pilot

mill whicli it had been operating. Thereupon Lloyd

J. Vance, son of J. A. Vance, for himself and J. A.

Vance, submitted to Mutual Gold Corporation in

writing- a plan which is in evidence as part of Ex-

hibit 5 and is made a part of these findings. At a

meeting held July 18, 1938, the directors of Mutual

Gold Corporation adopted a I'esolution as follows:

'* Resolved that the offer of Lloyd Vance as

submitted to this meeting, (copy of which is

spread n])on the mimites) when changed and

altered in conformity with the changes herein-

before set out in these minutes, be and the same

is hereby received, approved and recommended

to the stockholders for acceptance; that the an-

nual meeting of the stockholders be called and

held as soon as possible and not later than the

6th day of August, A. D., 1938, at the hour of

11:00 o'clock A. M. for the purpose of electing

a Boai'd of Directors and approving and acting

u])on the oft'ei- of the said Lloyd Vance for the

sale and disposition (^f the undivided one-half

interest in and to the holdings of the company,

and authorizing and em])owering the Board of

J)ir(>ct(>rs to sell or otherwise dispose of the

whole or [189] any part of the assets of the cor-

poration at such time or times and on such

terms aiid conditions as they may deem ade-

(juate, and to form and enter into any working

EXHIBIT 5 is set forth in Reporter's Transcript at page 230.
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agreement along the lines as contemi)lated by

the offer of said Lloyd Vance, or such other or

diiferent agreement as they may, in their abso-

hite discretion deem advisable, and to transact

any and all othei- business that may come be-

fore said meeting, and that the Secretary be

and she is hereby authorized, empowered, and

instructed to set the date of such meeting at the

earliest moment ])ossible as ])rovided by law

and the by-laws of this corporation, and that

a letter be sent with the notice of such meeting

to all the stockholders advising them fully with

respect to the necessity of some such action and

covering the activities of the company since the

last report to them made under date of A])ril

5, 1938, such leyyer to be approved and signed

by Mr. T. E. Stiegler as President; and tliat

Wednesday, the 20th day of July A. D., 19:3S,

at 12:00 o'clock noon be and the same is hereby

fixed as a recorded date for the determination

of the shareholders entitled to notice of such

meeting."

Said Vance offer was su])])lemented by a letter

written by Lloyd A'ance to the corporation on Au-

gust 12, 1938, said letter being in evidence as Ex-

hibit 98 and being hereby made a ])art of these find-

ings. Said J. A. Vance was the largest creditor, a

large stockholder, a director, and vice i)resident of

Mutual Gold Corj)oration, and had entered into a

contract dated August 29, 1936, with said corpora-

EXHIBIT 98 is set forth in Reporter's Transcript at page 667.
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tioii to act as its general manager, said contract

being in evidence as Exhibit 78.

XI.

On or abont July 20, 1938, notice of the annual

meeting of stockholders to be held on August 6,

1938, in Spokane, Washington, was mailed to the

stockholders of the Mutual Gold Corporation. Said

notice is in evidence as Exhibit 6, and sets forth

that the [190] meeting would be held

"To authorize, empoyer and direct the Board

of Directors to accept the offer of Lloyd Vance

as outlined in the letter of the President under

date of .Inly 20tli, 1938, a copy of which letter

is herewitli enclosed, and l\v reference made a

])art liereof, and/or autlnn-ize, empower and di-

]'ect tlie l>oard of Directors to make and enter

into sucli other or different deal with Lloyd

Vance, or any other ]^erson or cor]^oration, with

res])ect to all of the assets of this corporation,

the management, control and operatiim thereof,

the division of the })rofits thereof or otherwise

as such Board of Directors shall, in their abso-

lute discretion, deem expedient, advisable or

desirable.

"To authorize and empower the Board of

Directors to sell, lease, exchange or otherwise

dispose of all of the assets of this corporation

at such time or times, for such price and upon

such terms and conditions, for cash or other-

Avise, as they shall, in their absolute discretion

EXHIBIT 78 is set forth in Complaint, as Exhibit 3 thereto, at page 42.
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deem expedient, advisable or desirable, includ-

ing the exchanging for shares in another cor-

poration, domestic or foreign."

XII.

The letter of the President under date of July

20, 1938, referred to in said notice, is in evidence

as Exhibit 8, is addressed to the stockholders, and

accompanied the said notice. After summarizing the

Lloyd Vance ])ro])osal, it stated:

"You will be asked to ap])rove the oft'er (re-

ferring to that of Llo3^d Vance) and authorize

the Board to execute such contract as they sliall

deem advisable, and will also be requested to

authorize them to sell or otherwise dispose of

the whole or any ])art of the assets of the Mu-

tual (lold Corporation at such time or times, and

on such teriiis and conditions as they shall, in

their absolute discretion, [191] deem adequate

so that they may be placed in a position to dis-

pose of the whole or any ])art of the property,

and liave full authority to do so should they

find it necessary or advisable."

XTTT.

The meeting of tlie stockholders was held August

6, 1938, pursuant to said notice. The stock ])reseut

and entitled to vote was as follows:

Present in person 856,404 shares

Present by proxy 1,105,953 "

Present by endorsed certificates 22,250

Total present and entitled to vote 1,984,607
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The total issued outstanding stock ^Yas 2,633,830

shares. At said meeting 649,223 shares or said issued

stock was not present or represented, and did not

vote. Each of the proxies voted thereat was in the

form in evidence as Exhibit 7, hereby made a j^art

of these findings, which form was as follows:

*'Proxy

"Know All Men by These Presents; That I,

the undersigned hereby constitute and appoint

.1. E. 8tiegler, or J. A. Vance or

with power of substitution, my attorneys and

l^roxies to appear and vote at the Annual Meet-

ing of Stockholders of the Mutual Gold Cor-

poration to be held at 401 Fernwell Building,

S]iokane, Washington, Saturday, August 6th,

1938, at 11:00 o'clock A. M., and at any and

all adjournments thereof for tlie following pur-

poses :

"1. To elect a Board of Directors.

"2. To approve, ratify and confirm the acts

and j)roceedings of the Board of Directors and

Officers of the corporation, since the last An-

nual Meeting of Stockholders. [192]

"3. To authorize, empower and direct the

]>oard of Directors to accept the offer of Lloyd

Vance as outlined in the letter of the President

under date <if July 20th, 1938, a copy of which

letter is lierewith enclosed, and by reference

made a ])arl hereof, and /or authorize, empower

and direct the Board of Directors to make and
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enter into such other or different deal with

Lloyd Vance, or any other person oi' corpora-

tion, with res]ject to all of the assets of this cor-

X)oration, the management, control and opera-

tion thereof, the diAdsion of the profits thereof

or otherwise, as such Board of Directors sliall,

in their absolute discretion, deem expedient, ad-

visable or desirable.

"4. To authorize and empower the Board

of Directors to sell, lease, exchange or otherwise

dispose of all of the assets of this corporation

at such time or times, for such price and upon

such terms and conditions, for cash or other-

wise, as they shall, in their absolute discretion

deem expedient, advisable or desirable, includ-

in,^' the exchanging for shai'es in another cor-

poration, domestic or foreign.

"5. To take action upon and transact any

other business which ma}' properly and lawfully

come before the meeting.

"The undersigned hereby ratifies and con-

firms all that either of said persons, or their

substitute, may lawfully do at said meeting.

^ Dated this 21st day of Jidy, A. D., 1938.

(Seal)
'

' Witness

:

XIV.

At said meeting, the following resolution was

adopted, [193] all of said 1,984,607 shares being

cast therefor:



190 Helen M. Sutherland, et al.

''Resolved that the Board of Directors of this

corporation be and they are hereby authorized,

empowered, and directed to sell, lease, deal with,

operate, exchange, or otherwise dispose of, to

any person, persons or corporation desiring to

purchase, lease, deal with, exchange, or operate

same, any part of or all of the assets of this

corporation, at such time or times, for such

price and ujx^n such terms and conditions, for

cash or otherwise, including the exchanging for

shares in another corporation, domestic o]' for-

eign, as tliey in their absolute discretion deem

expedient, advisable or desirable, and to per-

form any other acts in this connection which in

their judgment they may deem necessary or

advisable/'

XY.

At tlie time said resohition was adopted on Au-

gust 6, 1938, Mutual Gold Corporation was not

able to meet its obligations then matured, the

amount of wliicli is set out in ])aragraph XXXY of

these findings, and at no time thereafter and prior

to the ])erformance of tlie acts in this action com-

])lained of was it able to meet them.

XVI.

]n August, 1938, the directoi's of the corporation

sought and obtained from Frank A. Garbutt an

agreement to finance tlie (•or])oration on certain

terms and conditions which were incor])orated in a

contract between him and the cori)oration dated
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September 2, 1938. Said contract provided that he

was to take over the corj^oration 's assets and de-

velop and operate its mining- i:>]'operties. It is in evi-

dence as Exhibit 13, and is hereby made a part of

these findings.

XVII.

Pursnaut to resohition of the board of directors

of Mntual [194] Gold Corporation passed Septem-

ber 7, 1938, a s])ecia] meeting of the stockholders

was called for September 24, 1938, for the pnri)ose

of ratifying or refusing to ratify the contract of

September 2, 1938, between Mutual Gold Corpora-

tion and Frank A. Garbutt. Notice thereof, in evi-

dence as Exliibit 17, and foi'm of proxy, in evidence

as Exhibit 18, were mailed to the stockliolders. At

a meeting of the board of directors of Mutual Gold

Corporation held September 19, 1938, the Board of

Directors adopted a motion requiring the secretary

to advise the stockholders that said meeting of

stockholders called for September 24, 1938, had

been called off by the board. Said proposed meeting

of September 24, 1938, was never held.

XVIII.

On September 22, 1938, said contract with Frank

A. Garbutt was re-executed ])ursuant to a resolution

of said bojird of directors adopted at a meeting reg-

ularly called and held on Sei^tember 7, 1938, which

provided that

—

"In view of the authority and powei' given

to the board of directors by the stockholders at

EXHIBIT 13 is set forth in Complaint, as Exhibit 6 thereto, at page 51.

EXHIBIT 17 is set forth in Reporter's Transcript at page 295.

tvurni-r io :„ „=i. (^^^^, ir, P».r>nrfpr'c Transrrint at Caere 296.
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a special meeting of the stockholders called on

the 6th day of August, 1938, and in view of the

present fuiancial condition of the company, this

corporation do, and it hereby does, accept that

certain contract bearing date the 2d day of Sep-

tember, 1938, between Mutual Gold Corpora-

tion, a corporation, and Frank A. Garbutt, and

all of the terms and provisions thereof; and

that the president of this corporation, Mr. J. E.

Stiegler, be and lie hereby is authorized and

directed to execute said contract, if the previous

ratification thereof is not legally sufficient, for

and on behalf of this corporation, and to exe-

cute any and all documents, papers, bills of

sale, deeds, and conveyances necessary to make

said document legally effective and to carry out

the terms and conditions [195] and provisions

thereof.''

XIX.
Mutual Gold Cor])oration executed its mining

deed bearing date of Se])tember 21, in evidence as

Exhibit 23, conveying said eighteen claims and

others to Frank A. Garbutt, and executed its assign-

ment bearing date of September 21, 1938, in evi-

dence as Exhibit 24, transferring said purchase con-

ti"ict of July i:'), 1932, to Mr. Garbutt, and executed

its bill of sale bearing date of September 22, 1938,

ill evidence as Exhibit 25, transferring to Mr. Gar-

butt said cor]ioration's mining machinery, tools,

su])])lies, and equipment, including its automotive

EXHIBIT 23 is set forth in Complaint, as Hxhibit 7 thereto, at page '^8.

EXHIBIT 24 is set forth in Complaint, as Exhibit 8 thereto, at page 60.

EXHIBIT 2 5 is set forth in Complaint, as Exhibit 9 thereto, at page 62.
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equipment. Said deed, assignment, and bill of sale

were made to Frank A. Garbutt in trust f(jr a cor-

poration to be formed.

XX.
Log" Cabin Mines Company was organized under

the laws of the State of California on October 18,

1838, at the instance and under the direction of

Frank A. Garbutt, with a capital stock of 10,000

shares having a par value of $1.00 a share. The

majority of the board of directors were at all times

selected by Frank A. Garbutt and he at all times

after the issue of its ca])ital stock owned a majority

thereof.

XXI.

Said T^og Ca])in Mines Company was not organ-

ized by or for Mutual Gold Corporation. The organ-

ization and incorporation of Log Cabin Mines Com-

])a]iy ov any other new corporation by, or for, Mu-

tual (fold Cori)oration was never submitted to, or

authorized by, the stockholders of Mutual Gold Cor-

])()]'ation, at any meeting called or held for that

])ur])ose.

XXII.

Said Log Cabin Mines Com])any was organized

for the express purpose of acquiring all the ])ro])-

ert\' and assets of Mutual Gold Corporation and

o])erating the same, and it has never engaged in

[196] any other business than operating said ])vn-

])erties.
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XXIII.

Frank A. Garbutt's relationship to Log Cabin

Mines Company at all times subsequent to its organ-

ization was as promotor, trustee, general manager,

I^rineipal stockholder, and principal creditor.

XXIY.
It was im])ossible to operate the Mutual Gold Cor-

poration properties on the proceeds of a capitaliza-

tion of Log Cabin Mines Com])any of ten thousand

dollars ($10,000.00) at one dollar ($1.00) per share,

which fact was at all times well known to Frank

A. Garbutt and all other parties to this litigation.

XXV.
Frank A. Garbutt ])roceeded to advance money

and to do the things he had agreed to do, including

the payment to the sellers of $10,000.00 on Novem-

ber 1, 1938, for Mutual Gold Corporation.

XXVI.
On October 31, 1938, Frank A. Garbutt gave Mu-

tual Gold Corporation notice of termination of said

contracts of September 2, 1938, and September 22,

1938, and at the same time Mutual Gold Corpora-

tion and Frank A. Garbutt entered into an agree-

ment dated November 1, 1938, terminating said con-

tracts and making Frank A. Garbutt trustee for

Mutual Gold Corporation of the transferred proper-

ties. The action of the officers in executing said

agreement was a])])roved by the board of directors

of Mutual Gold Corporation November 7, 1938. Said
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notice of October 31, 1938, and said agreement of

November 1, 1938, are in evidence as Exhibit 32 and

are liereby made a ])art of these findings.

XXYII.
On December 17, 1938, the board of directors of

Mntnal Gold Corporation adopted the following

resolution:

"Whereas tliis cor])oratioii has been negotiating

for some few weeks with Mr. Frank A. Garbntt for

a contract [197] along the lines of the contract made

witli him on or about September 2 and 22, 1938;

and Whereas, the terms of such contract have been

practically agreed upon; and Whereas, the form of

such contract has been read to and studied by the

board ; and Whereas, it will be for the best interests

of this company that said contract be entered into;

now. therefore, Be It Resolved that this company

enter into said contract with said Frank A. Garbutt,

whicli contract has been fully read, discussed and

studied by the board; and Be It Further Resolved,

that the President of this corporation be and he

hereby is authorized and directed to deliver said

contract to said Frank A. Garbutt and to Log Cabin

Mines Company, a corporation."

XXVIII.

Thereafter Mutual Gold Corjxn-ation entered into

a contract with Frank A. Garbutt and Log Cabin

Mines Company, dated December 17, 1938, whereby

Frank A. Garbutt l)ecame trustee of said transferred

EXHIBIT 32 is set forth in Complaint, as Exhibit 10 thereto, at page 65.
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l)i"operties for Log Cabin Mines Company, and

wherein for a valnable consideration the said Log

Cabin Mines Company undertook to become the

operating company in carrying on the development

and operation of said mining property. Said con-

tract is in evidence as Exhibit 40, and is hereby

made a ])art of tliese findings.

At the next jnmual meeting of Mutual Gold Cor-

poration's stockholders lield on February 1, 1939,

the contract of December 17, 1988 (Exhibit 40 above

referred to) was I'atified by a resolution of the stock-

liolders. Neither the notice of said meeting, in evi-

dence as Exhibit 94 and hereby made a part of these

findings, nor the proxy form solicited by the man-

agement, in evidence as Exhibit 95 and hereb}^ made

a ])art of these findings, contained any reference to

sucli i)roposed action of the stockholders. The stock

present at said meeting and entitled to vote was as

follows: [198]

Present in ])erson 164,114 shares

Present by i)roxy 2,149,342
"

Total ])resent and entitled to

v<^te 2,313,456
''

The vote upon said resolution ratifying the said

contract of December 17, 1938, was as follows:

Shares voting for 1,458,969%

Shares voting against 841,153%

EXHIBIT 40 is set forth in Complaint, as Exhibit 11 thereto, at page 69.

EXHIBIT 94 is set forth in Reporter's Transcript at page 606.

EXHIBIT 95 is set forth in Reporter's Transcript at page 607.
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Said contract was also approved by resolution of

the board of directors held on June 6, 1939.

XXX.
On October 20, 1938, S. C. Hall, a friend of Frank

A. Oarbutt 's made a subscription to the capital stock

of Log Cabin Mines Comi)any. He cancelled the sub-

scri]:>tion on November 2, 1938. Xo fTirther stock

subscrijition was made until on or about April 17,

1939, when Mutual Gold Corporation subscribed for

the entire capital stock and borrowed ten thousand

dollars ($10,000.00) from Frank A. Oarbutt to i)ay

therefor. Frank A. Oarbutt and Mutual Oold Cor-

poration executed certain deeds, assignments, and

bills of sale to Log Cabin Mines Company, the first

of which was on March 10, 1939, said documents

being in evidence as Exhibits 45, 46, 47, 52, and 0.

Thus, from the date of its organization to March

10, 1939, Log Cabin Mines Company was entirely

without assets.

XXXI.
The subscription to and jnirchase of said Log-

Cabin Mines Comi)any shares by Mutual Oold Cor-

poration had been authorized by resolution of Mu-

tual Oold Corporation's board of directors, and the

borrowing of said $10,000.00 from Frank A. Oar-

butt to pay for said shai'es had been authorized by

resolution of said board on October 21, 1938. Said

resolution read as follows:

"Be It Further Resolved, that Mr. O. H. Fer-

bert and Mr. W. L. Orill are hereb\' authorized

EXHIBIT 45 is set forth in Complaint, as Exhibit 12 thereto, at page 84.

EXHIBIT 46 is set forth in Complaint, as Exhibit 13 thereto, at page 88.

EXHIBIT 47 is set forth in Complaint, as Exhibit 14 thereto, at page 92.

EXHIBIT 52 is set forth in Complaint, as Exhibit 15 thereto, at page 94.

EXHIBIT O IS set forth in the Reporter's Transcript at page 548.
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and directed to arrange, if they deem it advis-

able, for the organization of [199] a new cor-

poration under the laws of California or any

other state, with a par value of $10,000, di-

vided into 10,000 shares, or such other par value

or number of shares as they may deem advis-

able, and to subscribe to said shares for and on

behalf of tlie Mutual Gold Corporation.

Resolved, that Mr. G. H. Ferbert and Mr. W.
L. Grill be and they are hereby authorized and

directed to negotiate a loan in the sum of

$10,000 to pay for the subscription of $10,000

to the new com])any in the event that a now

company is organized."

XXXII
Said stock was issued on or about April 17, 1939,

to MutuR] Gold Corporation for $10,000.00 cash,

and was deposited in escrow in Los Angeles, Cali-

fornia, under order of the California Commissioner

of Corporations. Thereafter, Mutual Gold Corpora-

tion transferred 5001 of said shares to Frank A.

Garbutt ])ursuant to the terms of said contract of

December 17, 1938. Said Mutual Gold Corporation

still retains the remaining 4,999 of said shares,

which are still in said escrow and have never been

])ledged or otherwise encumbered.

XXXIII.
The said deeds, assignments, and bills of sale to

Log Cabin Mines Company transferred to that com-
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l)any both those of Mutual Gold Corporation's as-

sets that had been previously transferred to Frank

A. Clarbutt and those which had not, with the excep-

tion of some tailings and the surface of the ground

on which W\qy lay. Said transfers to Log Cabin

Mines Company were in exchange for its stock is-

sued to Mutual Gold Corporation.

XXXIV.
Tlie transfer of said assets of Mutual Gold Cor-

poration to Log Cabin Mines Company was made

upon a consideration wliich was not cash. [200]

XXXV.
The obligations of Mutual Gold Corporation at

the time said transfers w^ere made and on August

6, 1938 and at all times thereafter were (1) approxi-

mately $1,835.37 absolutely due and payable; (2)

open accounts on production certificates $1,008.07,

with interest thereon, not due; (3) $30,000.00 rep-

resented by ])roduction notes according to the terms

of the form of production note in evidence as Ex-

hibit 69 and made a ])art of these findings, (4) open

accounts with stockholders $22,785.01 not due; and

(5) the uni)aid balance of the ])urchase i)rice under

said contract of July 13, 1932.

XXXVI.
On April 17, 1939, said Log Cabin Mines Com-

pany employed Frank A. Garbutt as manager, and

he has so acted at all times since without salary.
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XXXVII.
The said contract executed on September 2, 1938

and reexeciited on September 22, 1938, and said

contract executed as of December 17, 1938 were

made by the board of directors of Mutual Gold Cor-

poration with the purpose and intent that out of

the net proceeds from said mining property. Mu-

tual Gold Corporation ^vould pay all its outstanding

indebtedness; and on August 23, 1939, in order

that there might l^e no question as to their inten-

tion, the said board of directors entered into a sup-

plemental agreement with Frank A. Garbutt and

Log Cabin Mines Company specifically providing

that after the repayment of the amounts advanced

by the operating company for labor and machinery

and any other expenses as in said contract pro-

vided, the net i^roceeds from said mining property

belonging and accruing to Mutual Gold Corporation

should first be paid to discharge said indebtedness.

Said supplemental agreement is in evidence as Ex-

hibit J, and is hereb}" made a part of these findings.

XXXVIII.
Since the making of said contracts, Log Cabin

Mines Company and Frank A. Garbutt have ex-

pended labor and money in the de- [201] velopment

of the said mining property, installing thereon a

new mil] capable of milling in excess of 100 tons

of ore per day, together with other proper ma-

chinery and equijoment, so that the total expense

of equipping and developing said proj^erty by the

EXHIBIT J is set forth in Reporter's Transcript at page 520.
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said Log Cabin Mines Company and Frank A. Gar-

butt since the making of said contracts has ex-

ceeded the sum of $100,000.00. They have milled

aj^proximately 48,500 tons of ore, for which approxi-

matel}' $265,000.00 has been received. They have

paid the owners $20,000.00 out of this on the pur-

chase price of the said eighteen claims, and sub-

stantially all the remainder has been expended in

operating, develojnng, and protecting the mining

l)roperty. None of the money advanced by Frank

A. Garbutt has been repaid to him and no interest

thereon has been paid, except that Mutual Gold

Coi-poration is entitled to a credit of $5,001.00 for

the 5,001 shares of Log Cabin Mines Company stock

transferred to him. All ore extracted from the

property by Frank A. Gai'butt and Log Cabin Mines

Company, and all proceeds therefrom, have been

accounted for to Mutual Gold Corporation.

XXXIX.
Xone of the said acts of the Mutual Gold Corpo-

ration or of its officers or directors, or of Log Cabin

Mines Company or of its directors or officers, or of

Cliandis Securities Company or of its directors or

officers, or of Frank A. Garbutt, or of Alice Clark

Ryan, was performed to evade, or circumvent, or

Adolate the laws of the State of Washington or any

law, or to evade Mutual Gold Corporation's said

coiitraet of August 29, 1936 with J. A. Vance or any

other contract or obligation of Mutual Gold Corpo-

ration, or to evade any contract or obligation of
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any of the other said defendants, or to injure Mu-

tual Gold Corporation or its stockholders or credi-

tors or any one, or with the intent to defraud any

one of any right or propert}', or pursuant to any

conspiracy; but each act of all said defendants and

officers and di- [202] rectors was done in good faith

and in the belief that the best interest of Mutual

Gold Corporation and its stockliolders and credi-

tors was being served thereby, and with the intent

that such interests would be so served.

XL.

No act of any of said corporations or of their

respective officers or directors, or of Alice Clark

Rj^an, was induced or influenced by any fraud,

duress, or coercion of Frank A. Garbutt or of any

other person.

XLI.

Frank A. Garbutt has not converted any mineral,

ore, or other property of Mutual Gold Corporation's

to his own use.

XLII.

Said contract of July 13, 1932 for the purchase

of said mining claims is in good standing and not

in danger of being terminated because of any fail-

ure to pay the sellers any installment x^ayment on

the purchase price of said claims.

From the foregoing Findings of Fact, the court

makes the following

—
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CONCLUSIONS OF LAW
I.

The transactions set forth m the foregoing find-

ings of fact constituted an exchange of the assets

of Mutual Gold Corporation for half the capital

stock, less one share, of Log Cabin Mines Company,

and did not constitute and were not equivalent to

a sale of the assets of, or a reduction of the capi-

tal stock of, or a dissolution of Mutual Gold Cor-

poration.

II.

Such exchange was and is authorized by the Ar-

ticles of Incorporation of Mutual Gold Corporation

and by its stockholders [203] and directors, and by

the laws of the State of Washington.

III.

Mutual Gold Corporation did not by such ex-

change put it out of its power to pay its obligations

out of net production receipts accruing from the

sale of ores or minerals extracted from ores from

its mining jjroperty, and did nut jeopardize or in-

terfere with the rights of its creditors or its stock-

holders.

lY.

1'he board of directors of Mutual Gold Corpora-

tion, in authorizing the execution of the said con-

tracts and instruments for the development and

operation of its mining properties acted without

fraud and in the exercise of their sound discretion.
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V.

The acts of the defendants did not constitute

fraud, either actual or constructive.

VI.

There was adequate consideration for said ex-

change and the executing of said contracts and in-

struments; and said exchange, contracts, and in-

struments are valid and legal.

VII.

The force, effect, and validity of the j^urchase con-

tract of July 13, 1932 have not been destroyed or

impaired by any act of the defendants.

VIII.

Defendants are entitled to judgment that plain-

tiffs take nothing by this action and that defendants

shall recover their costs from the plaintiffs.

IX.

By reason of the stipulation filed herein, cross-

defendants are entitled to a judgment that the cross-

comi)laint be dismissed without prejudice and with-

out costs to either cross-defendants or cross-com-

plainant. [204]

Let judgment be rendered and entered accord-

ingly.

Done in open court this 30 day of October, 1941.

BEN HARRISON
Judge

[Endorsed] : Filed Oct. 30, 1941. [205]
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In the District Court of the United States

Southern District of California

Central Division

No. 714-BH

HELEN M. SUTHERLAND, CHAS. W. SUTH-
ERLAND, M. L HICJGENS, MAYBELLE
HIGGENS, and HELEN AiAUDE LORENZ,

Plaintiffs,

vs.

FRANK A. GARBUTT, CHANDIS SECURI-
TIES COMPANY, a corporation, ALIC^E

CLARK RYAN, LOG CABIN MINES COM-
PANY, a corporation, and MUTUAL GOLD
CORPORATION, a corporation.

Defendants.

CHANDIS SECURI^riLS (X>MPANY, a corpora-

tion,

Cross-Complainant,

vs.

MUTUAL GOLD CORPORATION, a corporation,

LOG CABIN MINES COxMPANY, a corpora-

tion, and ALICE CLARK RYAN,
Cross- J )efendants.

JUDGMENT
The above-entitled cause came on for trial on

March 18, 1941, at 10 o'clock a.m., and was there-

after on that day and on March 19, 20, and 21, 1941
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ti-ied before the Honorable Ben Harrison, Judge

presiding, a trial by jury having been waived by the

i)arties to said action. Plaintiffs did not appear in

person, but appeared by their attorney Frederick

D. Anderson, Esq., on whose motion W. H. Abel,

Esq. and O. C. Moore, Esq., of the State of Wash-

ington were admitted by the Court to practice be-

fore it in this case and to be associated with said

Frederick D. Anderson as attorneys for the plain-

tiffs. Defendant Frank A. Garbutt and defendant

and [207] cross-defendant Alice Clark Ryan ap-

])('ared hi person and by their attorney David E.

Hinckle, Esq.; defendants and cross-defendants

Log Cabin Mines Coni])any, a cor])orati()n, and Mu-

tual Gold Corporation, a corporation, appeared by

their attorney said David E. Hinckle, on whose mo-

tion William L. Grill, Esq. of the State of Wash-

ington was admitted by the Court to practice ])e-

fore it in this case and to be substituted for said

David E. Hinckle as attorney for said Mutual Gold

Corporation, 'riiereaf'ter, and until the Court ad-

journed on March 20, 1941, defendant and cross-

defendant Mutual Gold Cor])oration was repre-

sented by said William L. Grill, as its attorney,

at which time, on his motion he was i)ermitted Ijy

tlie CoTU't to withdraw as such attorney and said

])avid E. Hhickle wa.s substituted for liim. Defend-

ant and cross-complainant Chandis Securities Com-

pany, a corporation, appeared by its attorney Rich-

ard G. Adams, Esq.

Jiotli oral and documentary evidence were intro-

duced by the respective parties. Thereafter the
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cause was orally argued for tlie plaintiffs to the

Court, and was briefed by the parties. On Septem-

ber 12, 1941, defendants and cross-defendants stip-

ulated in writing with cross-complainant, by arid

tlirough their resj^ective attorneys, that the cross-

conii>laint filed herein be dismissed without preju-

dice.

The Court, being fully advised in the premises,

and having heretofore signed and filed its findings

of fact and conclusions of law, now renders its

judgment in accordance therewith.

It is hereby ordered, adjudged, and decreed

1. That plaintiffs take nothing by their action,

and that defendants have and recover from the

plaintiffs said defendants' costs including daily

Rei^orter's fees and disbursements in said action

in the sum of $88.63.

2. That the cross-complaint filed herein be dis-

missed without prejudice and without costs to

either cross-defendants or [208] cross-complainant.

Dated this 30tli day of Oct., 1941.

BEN HARRISON
Judge

Judgment entered Oct. 30, 1941.

Docketed Oct. 30, 1941.

Book CO. #7 Page 229.

R. S. ZIMMERMAN,
Clerk,

By MURRAY E. WIRE,
Deputy.

[Endorsed] : Filed Oct. 30, 1941. [209]



208 Helen M. Sutherland, et al.

[Title of District Court aiul Cause.]

NOTICE OF APPEAL

Notice is hereby given that Helen M. Sutherland,

Charles W. Sutherland, M. I. Higgens, Maybelle

Higgens and Helen Maude Lorenz, i)laintii¥s above

named, hereby appeal to the Circuit Court of Aj)-

peals for the Ninth Circuit from paragraph 1 of

the tinal judgment entered in this action on Oc-

tober 30, 1941, which is in the following words and

tigures, to wit:

•'It is hereby ordered, adjudged and decreed:

"1. That plaintiffs take nothing by their action

and the defendants have and recover from the

plaintiifs said defendants' costs including daily Re-

porter's fees and disbursements in said action in

the sum of $88.63."

Dated this 26th day of January, 1942.

W. H. ABEL,
O. C. MOORE,
FREDERICK D. ANDERSON

By FREDERICK D. ANDERSON
Attorneys for Plaintiffs

Address: 650 Subway Terminal

Bldg.

Los Angeles, California.

Telephone: Michigan 0804

[Endorsed]: Copies mailed to David E. Hinckle

and Richard (i. Adams, Attys. for Defts.

[Endorsed]: Filed Jan. 26, 1942. R. S. Zimmer-

man, Clerk. By E. L. S., Deputy. [211]
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[Title of District Court and Cause.]

REPORTER'S TRANSCRIPT [1 (39)]

PLAINTIFFS' EXHIBIT 1

ARTICLES OF INCORPORATION OF
MUTUAL GOLD CORPORATION

Know all men by these presents, that we, the un-

dersigned, Ben L. Collins and Ilarley Little, citi-

zens of the LTnited States and citizens and residents

of the State of Washington, and Russell F. Collins,

citizen of the United States and resident of the

State of Idaho, have this day voluntarily associated

ourselves together for the purpose of incori)orating

under the Laws of the State of Washington and do

hereby certify in triplicate as follows:

Article I.

The name of this corporation shall be Mutual

Gold Corporation.

Article II.

The objects and purposes for which this corpora-

tion is organized are as follows:

a. To search, ])rospect and explore for ores and

minerals of all kinds, to locate mining claims,

grounds and lodes in the United States of America

and the territories thereof, and in Foreign Coun-

tries, and to record the same pursuant to the min-

ing laws of the District and Country uf their loca-

tion; to work and develop mining claims, grounds

and lodes ; to crush, concentrate, smelt, retine, dress.
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amalgamate and prej^are for market ores, metals

and mineral substances of all kinds, and to con-

struct and maintain power houses, mills, and con-

centrating reduction and refining plants and build-

ings of every kind and nature, and to install there-

in, or in connection therewith, such machinery and

appliances as may be necessary or convenient for

carrying out the objects and purj^oses of the cor-

poration.

b. To acquire by purchase or exchange, or in

any other manner, in the United States or in For-

eign Countries, mining claims, grounds or lodes,

mining and mineral rights, concessions or grants,

or an}' interest therein, and to sell, exchange, lease

or in any otlier mannei- to dispose of the whole or

any })art thereof or any interest therein when de-

sirable.

c. To acquire by location, i)urchase, exchange or

in any other manner water and water rights, reser-

voirs, acqueducts, mill sites, power sites, and rights

of wa}' which may be necessar}' or convenient in the

development and operation of its mining proper-

ties, or for other uses in connection therewith.

d. To buy, sell, and otherwise deal in ores,

metals, plants, machinery, tools, implements, gro-

ceries, provisions, clothing, boots and shoes, hard-

ware, wooden and metalic ware, and all other ar-

ticles and things in anywise required or callable of

being used in connection with mining operations,

and to mainifacture all such articles when required.
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e. To a.rquire, construct, carry out, maintain,

improve, equip, manage, control, or superintend

any roads, ways, private railways, private tram-

ways, bridges, reservoirs, acqueducts, pipe lines,

power plants, Inxlraulic works, factorieVi, ware-

houses and dwelling houses that may be required

for the uses and purposes of the corporation.

f. To acquire, own, hold, buy, sell and in every

other" manner deal in the shares of stock of other

corj^orations, and to exchange shares of its own

capital stock for any of the things, rights or ])roi)-

erties which it might otherwise lawfully acquire

and hold as enumerated in this article.

/. To borrow money for the purpose of acquir-

ing, improving, develox)ing, operating and maintain-

ing its mining ])roperties, and for all other la\vful

purposes in connection thei-ewith, including the

payment of debts and expenses, and to issue there-

for its notes, bonds or other obligations in writing,

and to secure the same by mortgage or deeds of

trust upon all or any part of its personal ]>roperty

and real estate and the appurtenances thereto.

Article III.

The amount of capital stock of said corj^oration

is '$50,000.00 divided into hve million shares of the

i:>ar value of one cent per share.

Article IV.

The corporation shall be managed by a Board of

three Directors w^hich number may be increased
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to seven at any regular stockholders' meeting or

special stockholders' meeting called for that pur-

pose; the names and addresses of the trustees who

shall manage said corporation until July 18th, 1932,

are as follows:

Ben L. Collins Spokane, Wash.

Harley Little Spokane, Wash.

Russell F. Collins Wallace, Idaho

Article V.

The term of existence of said corporation shall

be fifty years.

Article VI.

The principal place of business of said corpora-

tion shall be the City of Spokane, Washington, but

meetings of the Board of Directors may be held at

such other 2>l'^ces within or without the State of

Washington as may be provided in the By-laws

or by resolution of the Board of Directors.

In witness whereof, we have heremito set our

hands this 11th day of May, 1932.

(Signed) BEN L. COLLINS
(Signed) HARLEY LITTLE
(Signed) RUSSELL F. COLLINS

State of Washington,

County of Spokane—ss.

I, the undersigned, a Notary Pul)lic in and for

the above named County and State, do hereby cer-
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tif\- that on this 11th day of May, 1932, personally

appeared before nie Ben L. Collins and Harley

Little, to me known to be the individuals described

in and who executed the within instrument, and

acknowledged that they signed and sealed the same

as their free and voluntary act and deed, for the

uses and pur}>uses herein mentioned.

Given under my hand and official seal the day and

year last above written.

(Notarial Seal)

(Signed) E. D. WELLER
Notary Public in and for the State of Washington,

residing at Spokane.

State of A¥ashington,

County of King—ss.

I, the undersigned, a Notary Public in and for

the above named County and State, do hereby cer-

tify that on this lltli day of May, 1932, personally

appeared before me Russell F. Collins, to me known

to be the individual described in and who executed

the within instrument, and acknowledged that he

signed and sealed the same as his free and volun-

tary act and deed, for the uses and purposes there-

in mentioned.

Given under my hand and official seal the day

and year last above written.

(Notarial Seal)

(Signed) OTIS 13. HARLAN
Notary Public ui and for the State of Washington,

residing at Seattle.
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ARTICLES OF AMENDMENT
OF

MUTUAL GOLD CORPORATION

At a special meeting of the stockholders of Mu-

tual Grolcl Corporation, called for that purpose, held

at the office of the company in Sj)okane, Washing-

ton on June 18th, 1934, there being represented at

said meeting 3,285,612 shares of stock, either in

person or by proxy, out of 1,562,935 shares outstand-

ing, it was unanimously voted to amend the articles

of incorporation to increase the authorized capital

of said corporation as follows:

That Article III of said articles of incorporation,

reading as follows, to-wit

:

^'Article III''

"The amount of capital stock of said corpo-

ration is $50,000.00 divided into five million

shares of the par value of one cent per share."

be and the same is herein' amended to read as

Article III.

The amomit of ca])ital stock of said corpo-

ration is $70,000.00 divided into seven million

shares of the par value of one cent per share.

Dated at Spokane, Washington, June 20th, 1934.

MUTUAL GOLD CORPORATION
(Signed) R. P. WOODWORTH

Vice-President.

Attest

:

BEN. L. COLLINS
Secretaiy
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State of Wasliington,

County of Spokane—ss.

R. P. Woodworth and Ben L. Collins, being each

first duly sworn, says: That they are respectively

Vice President and Secretary of Mutual Gold Cor-

Ijoration; that the foregoing is a true and correct

report of the special meeting of stockholders of

said corporation called for the purpose of amending

the articles of incorporation to increase the author-

ized capital of said company.

(Signed) R. P. WOODWORTH
(Signed) BEN L. COLLINS

Subscribed and sworn to before me this 20tli day

of June, 1934.

(Signed) E. D. WELLER
Notary Public for Washington Residing at Spokane

CERTIFICATE OF AMENDMENT OF AR-
TICLES OF INCORPORATION OF I^HE

MUTUAL GOLD CORPORATION

At a regular annual meeting of the stockholders

of Mutual Gold Cor])oration, held in Spokane,

Washington on February 5th, 1936, notice thereof

being regularly given, wliich notice specified the

purjiose of amendmg the articles of incorporation

relating to the caj)ital of said corporation, the fol-

lowing resolution was regularly offered and sec-

onded :

Resolved, that Articles III of the Articles

of Incorporation of Mutual Gold Corporation

be amended to read as follows:
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"Article III.

"The amount of the capital stock of said

corporation is $157,500.00 as follows:

"a. $132,500.00 divided into 2,650,000 shares

of common stock of the par value of 5^ per

share.

"b. $25,000.00 divided into 100,000 shares

of Class A common stock of the par value of

25^^ per share, which shall have equal voting

rights with the other common stock and shall

receive a iDreference dividend of 25f per share

before any dividend shall be declared upon the

other common stock and after such preference

dividend shall have been fully paid, the shares

of both classes of stock shall be t^qual in all

respects.
'

'

Upon said resolution ]3ein^- i)ut to a vote, out of

a total of 6,315,171 shares outstanding 4,276,589

shares, present in jjerson and by proxy, voted in

favor of said resolution and 196,023 shares, present

in person or by proxy, voted against said resolu-

tion.

It appearing that more than two-thirds of the

outstanding stock voted for said resolution. Article

III of said Articles of Incorporation was declared

amended in accordance with the resolution.

Thereupon, it was moved, seconded and unani-

mously carried by vote of 4,472,612 shares that the

outstanding common stock of the corporation be
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exchanged for the new conmion stock on the basis

of tliree shares of the outstanding common stock

for one share of the new common stock.

(Signed) R. P. WOODWORTH
Vice President

(Signed) J. P. HALL
Secretary

State of Washington,

County of Spokane—ss.

R. 1^. Woodworth, as Vice-i^resident and J. F.

Hall, as Secretary of Mutual Gold Corporation, be-

ing each duly sworn on oath depose and say: That

the foregoing certificate is a true and correct copy

of the proceedings of the annual meeting of the

stockholders of Mutual Gold Corporation relating

to the amendment of Articles of Incorx)oration, in-

creasing the capital of said corporation and reducing

the number of shares and providing for the basis

of reduction of said shares.

(Signed) R. P. WOODWORTH
(Signed) J. P. HALL

Subscribed and sworn to before me this 8tli day

of February, 1936.

(Signed) E. D. WELLER
Notary Public hi and for the State of Washington,

residing at Spokane.
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BY-LAWS OF THE MUTUAL GOLD
CORPORATION

Article I—Stockholders

Sec. 1. The annual meeting of the stockholders

of this Company for the election of Directors shall

be held at the office of the Company in the City

of Spokane, Spokane County, Washington, on the

first Monday in June of each year if said day is

not a legal holiday, but if a legal holiday then on

the day following.

Sec. 2. Special meetings of the stockholders may

be called to be held at the office of the Company

at its principal place of l)usiness, at any time by

the President, or by a majority of the Board of

Directors. It shall be the duty of the President to

call a si)ecial meeting upon the written request of

the holders of two-fifths of the stock of the corpo-

ration.

Sec. 3. In addition to the notice required by

law, notice of meetings written or j^rinted for every

regular or special meeting of the stockholders, shall

be signed by the President or Secretary and mailed

by the Secretary of the Company to the last known

address of each stockholder as shown by the books

of the Company, not less than ten days before such

meeting, and if for a special meeting, such notice

shall state the object or objects thereof, and no

other business shall be transacted at such special

meeting.
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Sec. 4. A quorum at any meeting of the stock-

liolders, which consists of a majority of stock is-

sued, represented either in person or b}' proxy. A
majority of such quorum shall decide any question

that may come before the meeting. Every person

acting therein in jjerson or by proxy or by repre-

sentative, must be a bona tide stockhokler, liaving

stock in his own name on the stock books of the

cori>oration, at least ten days prior to such meeting.

Sec. 5. xVny stockhokler may vote his stock by

proxy in writing, given to any other stockholder

of the Conqjany. No person shall vote as a proxy

miless he is a stockholder authorized to act in said

meeting, and shall i)resent to and tile with the Sec-

retary, written authority so to do, signed by the

stockholder whom he represents.

Sec. 6. At such annual meeting of the stock-

holders of the Comically for the election of Direc-

tors three Directors shall be elected from among

the holders of stock, unless the number of Directors

shall have been changed to seven, in which case

seven shall be so elected, who shall serve for one

year and until their successors are elected, and

qualified. At least one of which Directors must be

a citizen and actual bona fide resident within the

State of Washington. All elections of Directors

must be b}^ ballot and the vote of the stockholders

representing a majority of the issued ca])ital stock

shall be necessary to a choice. If for any reason

Directors are not elected at the annual meeting of
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the stockholders, a special meeting shall be called

for that j)iirpose within thirty days thereafter, at

which time Directors shall be elected in all respects

as at the annual meeting. At all elections for Di-

rectors each stockholder of record shall have the

right to vote in person or by proxy for the number

of shares of stock owned by him for as many per-

sons as there are Directors to be elected, or to

cunmlate said shares and give one candidate as

many votes as the number of Directors multiplied

by the number of his shares of stock shall equal, or

to distribute them on the same principle among as

many candidates as he shall think tit.

Sec. 7. The order of business at the annual meet-

ings, and as far as i^ossible at all other meetings

of the stockholders shall be:

1. Roll call

2. Proof of due notice of meeting

3. Reading and disposal of any unapproved min-

utes

4. Reports of officers and committees

5. Election of Directors

6. Unfinished business

7. New business

8. Adjourmnent.

Article II—Directors

Sec. 1. The corporate powers, business and

property of this corporation shall be exercised, con-

ducted and controlled by a Board of Three Direc-

tors, unless said number shall be subsequently
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cluiiiged to seveji, who shall be stockholders of the

CoDipany. All vacancies m the Board of Directors

shall he tilled by the remaining membership of the

Board for the unexpired term or terms. Directors

shall receive no comi^ensation for their services

as Directors, but they shall be allowed their rea-

sonable traveling expenses for attending meetings

of the Board.

Sec. 2. The regular meetings of the Board of

Directors shall be held at the office of the Company

at Spokane, Spokane County, Washington, on the

tirst Monday of each month, if not a legal holiday

then on the next succeeding day, and may be held

at any other time or place within or without the

State of Washington, when so designated by a reso-

lution adopted before the adjournment of any reg-

ular meeting or when all the Directors are present,

or agree in writing to hold such meeting at any

other time or place.

Sec. 3. Special meetings of the Board of Direc-

tors shall be held at the principal office of the Com-

pany, or may be held at aiu' time and place within

or without the state without notice and for the

transaction of any business, by unanimous written

consent of all the Directors, or by the ])resence of

aJl tlie Directors at such meetings. Special meetings

of the Board of Directors to be held at the principal

office of the Comj)any may be called at any time by

the President or by any two members of the Board

of Directors.



222 Helen M. Sutherland, et al.

Sec. 4. Notice of special meetings of the Board

of Directors shall l)e delivered personally by the

Secretary to each member of the Board, or such

notice may be mailed by the Secretary to each mem-

ber, not later than one da}' before such special

meeting, and such notice shall state the purposes

thereof, and no other business shall be transacted

at such special meeting miless b}^ unanimous con-

sent of all the Directors in writing. Notices of regu-

lar and adjourned meetings of the Directors shall

not be required.

Sec. 5. A quorum at any meeting of the Board

of Directors shall consist of a majority of the entire

membership of the Board, and a majority of such

quorum shall decide an}- question that may come

before the meeting. In the absence of a majority

of the Board of Directors, those present may ad-

journ the meeting from da}^ to day.

Sec. 6. Officers of the Company shall be elected

by the Board of Directors at their first meeting

after the annual election of Directors for each year.

If any office shall become vacant during the year,

the Board of Directors shall fill the same for the

unexpired term. The Board of Directors shall fix

the compensation of all officers of the Company.

Sec. 7. The Board of Directors may at any time

by a tAvo-thirds vote of the full membership of the

Board, for good causes shown, remove any officer

or other emj)loyee of the Comi^any.
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Sec. 8. The order of business at the meetings of

the Board of Directors shall be as follows:

1. Roll Call

2. Proof of due notice of meeting (when notice

is required)

3. Reading and disposal of any unapproved min-

utes

4. Reports of officers and connnittees

5. Unfinished business

G. New business

7. Adjournment.

Article III—Officers

Sec. 1. The officers of the Company shall be a

President, one or more Vice Presidents, who shall

be elected from among the Directors, and a Secre-

tary and Treasurer and an attorney who shall be

elected from among the Directors or stockholders,

all of whom shall be elected for one year, and shall

hold office until their successors are elected and

cpuilihed, unless removed sooner from office as here-

inbefore provided. The office of Secretary and Treas-

urer may be united in one person.

Sec. 2. The President shall preside at all meet-

ings of the stockholders and directors; shall have

general management and supervision of the affairs

of the Company; he shall sign as President all cer-

tificates of stock, and all contracts and other in-

struments in writing, which have been first ap-

])roved and authorized by the Board of Directors;
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lie shall call the Directors together whenever he

deems it necessary, make reports to the Directors

and stockholders, and perform such other duties

as are incident to his office, or are properly re-

quired of him by the Board of Directors. His acts

at all times and in all matters shall be under the

direction of the Board of Directors. He shall re-

ceive such salary, if any, as the Board of Directors

may from time to time tix and allow.

Sec. 3. In the absence of the President, or in

case of his inability to perform his duties, the Vice

President shall exercise all the functions of the

office.

Sec. 4. It shall be the duty of the Secretary to

keep full and accurate ujinutes of the ])roceedings

of the Board of Directors and of the stockholders,

in a proper book, and to issue all necessary no-

tices for such meetings. He shall keep a book of

blank certificates of stock, fill out and countersign

all certificates issued, and make the corresponding

entries on the margin of each book on such issu-

ance. He shall make transfers of stock upon the

books of the Company, upon surrender of the

original certificate, and shall keep a proi)er transfer

book and stock ledger in debit and credit form,

showing the number of shares issued to and trans-

ferred by any stockholder, and the dates of such

issuance and transfer. He shall keep proper account

books of all transactioiis of the Company and dis-

charge such other duties as pertain to his office,
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01' which are prescribed by the Board of Directors.

He shall be entitled to charge and collect the snni

of Fifty Cents (.50) for each certificate issued in

making transfers of stock on the books of the

Company, (except original issue), t<» be paid by the

X)arty having the transfer made, and shall receive

such additional compensation for his services as the

Board of Directors may from time to time fix and

allow.

Sec. 5. The Treasurer shall have the custody of

all moneys and securities of the Company, and

sluill keei) regular books of account and balance

the same each month. He shall deposit the same in

the name of the Company in such bank or trust

Company as the Directors shall from time to time

designate, and shall pay out the same b}' check

only in payment of bills or debts of the Company

which have first been audited and directed to be

Ijaid by the Board of Directors. He shall make a

rei)ort in detail of all moneys received, from whom,

when, and for what purpose, to the Board of Direc-

tors at least quarterly, and make such other re-

ports and statements as the Board of Directors

may require. He shall take itemized, receipted

vouchers for all money paid out, and file the same

with the Secretarx' with his report. He may be

req\iired to give a surety bond in such sums as the

Board of Directors shall fix, the })remiiuii thereto

to be paid by the Company. He shall sign or coun-

tersign such instruments as require his signature,
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and shall i)erform all duties incident to his office,

or that are properly required of him by the Board

of Directors. He shall receive such compensation

for his services as the Board of Directors may from

time to time fix and allow.

Sec. 6. The attorney shall be the legal advisor

of the Directors and stockholders, shall have charge

of any and all legal business in which the Company
may be interested and shall receive such compen-

sation from time to time as the Directors may fix

and allow.

Article IV.

Stock, Stock Books and Stock Certificates

Sec. 1. Certificates of stock in such form as the

Directors may prescribe shall be issued when fully

paid up, in numerical ordei- from the stock certifi-

cate books, signed by the President and Secretary,

and sealed with the corporate seal. A record of each

certificate issued shall be kept on the stub thereof.

Sec. 2. Shares of stock may be transferred at

any time by the holders thereof, or by attorney le-

gally constituted or by legal representative, upon

the delivery of the original certificate projjerly en-

dorsed or transferred but no transfer shall be valid

except between the parties thereto until the same

is entered in i)roper form on the books of the Com-

pany, and no such entry shall be made until the

surrender of the certificate of stock. The surren-

dered certificate shall be cancelled before a new

certificate shall be issued in lieu thereof, and the
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cancelled certificate shall be retained by the Sec-

retaiy. No transfer of stock shall be made upon

the books of the Company until all indebtedness

to the Company from the j^erson in whose name

the stock stands, whether for assessment, calls or

otherwise, is paid.

Sec. 3. All stock of the Company remaining un-

issued, or that may be donated to or otherwise

acquired by the Comi^any, shall be treasury stock,

and shall be held subject to disposal b\' the Board

of Directors. Such stock shall neither vote nor

particii)ate in dividends while held in the treasury

of the Comjjany.

Sec. 4. The board of Directors may require a

bond in such sum as it may deem reasonable to

protect the Company from loss, before ordering the

issuance of a duj^licate certihcate of stock claimed

to have been lost or destroyed by any stockholders.

Sec. 5. The stock books of the Company shall

be closed ten days previous to any regular or spe-

cial meeting of the stockholders, and also ten days

previous to the payment of any dividend, and the

list of stockholders as appears upon the books of

the Company at the time of closing said books shall

determine who shall vote said stock at such meetings

or receive dividends thereon.

Article V—Seal

Sec. 1. The corporate seal of the Company shall

consist of the words "Mutual Cold Corporation,
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Incorporated, Seal 1932", and such seal as im-

pressed on the margin hereof is hereby adopted

as the corporate seal of the Company.

Sec. 2. The Secretary shall have the custody of

the corporate seal and shall affix the same to all

certificates of stock and other instruments of the

Company requiring a seal when so directed by the

Board of Directors.

Article VI.

The Directors of the Company may appoint an

Advisory Committee of from three (3) to Fifteen

(15) members, any member of whom may be called

in at any time by the Directors to confer with the

Board on any matter in which the Company may
be interested. The advisory committee shall be

chosen from among the stockholders of the Com-

pany, other than the Directors; each member of

the Advisory Committee shall hold such office from

the date of his appointment until the next annual

meeting of the stockholders.

Article VII.

Sec. 1. These By-Laws may be amended, re-

pealed or altered in whole or in j)art, or new By-

laws may be adopted at the annual meeting of the

stockholders, or at any special meeting of the stock-

holders called for that purpose, by a vote represent-

ing two-thirds of the outstanding stock, or by writ-

ten consent of the holders of two-thirds of the out-
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standing capital stock, given in the manner required

by law.

Sec. 2. The Board of Directors may adopt ad-

ditional 133^-Laws in harmony herewith, but shall not

alter oi' repeal any by-laws adopted by the stock-

holders of the Company.

The foregoing By-Laws consisting of seven (7)

articles were duly approved and ado])ted this 26tli

day of May, 1932.

RUSSELL F. COLLINS
President

BEN L. COLLINS
Secretary

PLAINTIFFS' EXHIBIT 2

is set forth in the Com])laint, as Exhibit 1 thereto,

at page 23.

PLAINTIFFS' EXHIBIT 3

is set forth in the Complaint, as Exhibit 2 thereto,

at page 38.

PLAINTIFFS' EXHIBIT 4

is set forth in the Comi)laint, as Exhibit 4 thereto,

at page 45.
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PLAINTIFFS' EXHIBIT 5

MINUTES OF MEETING OF DIRECTORS
OF MUTUAL GOLD CORPORATION

Held

July 18th, 1938

The Board of Directors of the Mutual Gold Cor-

poratiou met at the office of the company at the

Vance Hotel, Seattle, Washington, on Monday the

18th day of July, A. D., 1938 at tlie hour of 2:00

o'clock P. M. pursuant to adjournment and pur-

suant to notice sent to all the Directors and pur-

suant to call and waiver of notice duly signed by

the members of tlie Board.

The meeting was called to order by President

J. E. Stiegler, who presided, Vice President R. P.

Woodw<n'tli acting as Secretary.

Roll call showed tlie following results:

Present—J. E. Stiegler, R. P. Woodworth, F. T.

Hickcox, W. L. Grill, J. A. Vance, Russell F. Col-

lins,

Absent—G. H. Ferbert.

Lloyd Vance and Robt. J. Cole wei'e also present.

Call and WaiA^er of Notice was ordered spread

u])nn the mimites and was as follows:

''AVAIVER OF NOTICE
of

DIRECTORS' MEETING
AVe, the undersigned, being all the directors

of the Mutual Gold Corporation, do hereby
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call a meeting- of the Board of Directors to be

held at tlie Vance Hotel, Seattle, Washington,

on Monda\' the 18th day of Jnly, A. D., 1938

at tlie hour of 2 :00 o'clock P. M.

We do hereby waive notice (»f the time, place

and ])Ui'pose of the said meeting, and do hereby

consent that any and all business in any way

pei'taining to the affairs of the comj^any may

be transacted thereat.

R. P. WOODWORTH
J. E. STIEGLER
RUSSELL F. COLLINS
W. L. GRILL
F. T. HICKOCK
J. A. VANCE"

The president stated that the meeting had been

called for the ])urpose of ])roviding some way for

the financing of the cor]joration and the further

development and o])eration of its ])roperty and

stated that the proposition that had been made l)y

the Board of Directors to the Sunshine Mining

Company had been rejected.

After some considerable discussion in regard t(^

the matter, Lloyd Vance made a verbal offer to

provide a corporation to take over and manage

the pro])erty of the Mutual Gold Cor])oration, and

after some discussion, Mr. Vance was requested to

submit the proposition to the Board in writing and

the meeting was adjourned to reconvene at the
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same place at 7:30 P.M. to enable Mr. Vance to

prepare and submit a written offer as outlined.

Tlie meeting reconvened at 7:30 P.M., Monday

the 18t]i day of July, A. D., 1938 pursuant to ad-

journment. The same officers presided and roll

call showed the same ])ersons present as above set

forth.

Ml'. Lloyd Vance submitted a written proposition

to the Board of Directors which was ordered spread

U])on the mimites and is as folloAvs:

^'Seattle, Washington

July 18th, 1938

''Tn The Board of Directors of the Mutual

Gold Corporatio]!

:

(xentlemen:

I herewith submit the following proposition

with respect to your holdings and property

situated in Mon^ County, California

:

I and my associates will form a corporation

under the laws of the State of Washington

with a ca])ital stock equal to the present out-

standing capital stock of your corporation, the

new corporation to have a par value of 25^'.

Your corporation is to assign to me and the

new corporation, an undivided one-half inter-

est in yonr contract for purchase of said ])rop-

erty and a good and sufficient mining deed to

an undivided one-half interest in and to all

of your other claims and holdings and turn
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over to lis the exclusive management and con-

trol of the property. We are to agree to in-

stall, as soon as weather conditions will permit,

an amalgamation and cyanide ])lant caj^able

of handling at least one hundred tons per da}'

and will also install a hoist and other neces-

sary mining eqnii^ment and buildings and fur-

nish sufficient funds for working capital. We
will also take care of the ])ayments due and to

become due on your ])urchase contract for the

said claims and in i-eturn therefore we are to-

have all of the income from the said property

until such time as all funds which we have ad-

vanced in the installation of machinery and

equipment
;
payments on contract and for what-

ever purpose in connection with the operation

of said j)roperty, after which time the net o])-

erating ])rotits from the operation of said pro])-

erty shall be ])aid to you until your funded

debt has been ])aid off and your ])referred stock

has received its ])referred dividend at which

time we are to oavu an undivided one-half in-

terest in and to the ])ro])erty and assets of your

corporation and in and to the assets of tlie

new corporation, in other words, after the re-

j^ayment to us of the fimds which we havc^

advanced, and the re-payment to you of your

funded debt, and 25f j)er share on your pre-

ferred stock, each corporation shall be entitled

to and shall receive one-half of the net oper-

ating profits.
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If this proposition nieets with your approval,

a detailed contract is to be worked out, you are

to forthwith call a meeting of your stockholders

and have them ratify the same and extend to

the stockholders of your corporation the rig'ht

to purchase stock in the new corporation on the

same proportionate basis as they now hold

stock in the Mutual Gold Corporation. To take

care of the present indebtedness for loans to

your corporation, you will increase your ca]:)i-

tal st<x-k so that this $24,000 of indebtedness,

(or whatever the amoimt may be), will be taken

care of on a stock bonus and note basis, the

same as was provided when you raised your last

$30,000, or if you prefer, we will take care of

these loans to your corporation, in which event

the new corporation shall receive 60% interest

in the property and you will receive 40% inter-

est u])on the coin])letion of the terms herewith

outlined, or in other words the profits at, that

shall be divided 60% to the new cor]x^ration

and 40% to vour corporation.

We will, of course, agree to take care of the

assessment w(n'k which may be necessary to

protect your claims as required by law, or in

the event that we should decide we do not wish

to hold any of the said claims, Ave will notify

you in sufficient time so that you can do the

assessment work thereon on the present ma-

chinery and equi])inent which you now have.
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We, of course, will be allowed to sell or dis-

pose of in such manner as we see fit and will

make ])roper accounting to your corporation

therefor. However, we shall have the right to

use and have the exclusive management and

control of all of the property of your corpo-

ration.

This olfer is made contingent upon our ex-

amination of the titles and claims now held

under lease and o])tion for which we are to

have a period of fifteen days from the date

hereof to examine and if not satisfactory this

offer may be withdrawn.

Respectfully submitted,"

Objections were rai^^ed as to the ])ro])osition sub-

mitted as follows:

1. That the current obligations and capital stock

tax of the Mutual Gold Corporation should be

taken care of by the new company.

2. That the new company should take over the

recent loans of Mr. J. A. Vance and Mr. J. E.

Stiegler to the Mutual Gold Cor])oration, and that

the same should be a ])ai't of the new cor])orati<)U

with right to such new cor])oration to reimburse

itself for ex])enditures in this respect the same as

any other ex])enditures.

3. That after the new company had been repaid

from the net o])erating ])rofits all funds which it

had advanced for Mutual Gold Corporation, loans

assumed, expenses incurred, etc., that the net oper-
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ating' profits would then be paid over to the Mutual

Gold Corporation until such time as is funded debt

had been paid off and its Class A stock had re-

ceived dividends of 25'/ per share from and after

which time the net operating profit would be divided

on a 50-50 basis.

4. That Lloyd Vance should guarantee a sub-

scription to the new corporation, exclusive of the

loans assumed by it, in the amount of $70,000.

After some considerable discussion Mr. Lloyd

Vance agreed to accept the changes recommended

in tlie said offer and the Secretary was instructed

to let the minutes so sliow.

Thereu])(m, on motion made by Mr. Grill, seconded

by Mr. iJickcox and unanimously carried, the fol-

lowing resolution was ado]^ted:

Resolved tliat the offer of Lloyd Vance as sub-

mitted ti> this meeting, (co])y of which is spread

U])(»n tlie minutes) when changed and altered in

conformity witli tlie changes hereinbefore set out

in these minutes, be and the same is hereby received,

a20])roved and recommended to the stockholders for

acceptance ; that the annual meeting of the stock-

holders be called and held as soon as possible and

not later than the 6th day of August, A. D. 1938 at the

lioiir of 11 :C0 (/clock A.M. for the purpose of elect-

ing a Jjoard of Directors and a])])roving and actin.g

u])oii the offer of the said Lloyd Vance f(n' the sale

and dis])osition of the undivided one-half interest

in nnd to the holdings of the coi]i])any, and autlKn--
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izing- and empowering the Board of Directors to

sell or otherwise disjoose of the whole or any part

of the assets of the eor])oration at such time or

times and on such terms and conditions as they

ma>' deem adequate, and to form and enter into

any working agreement along the lines as contem-

plated by the offer of said Lloyd Vance, or such

other or different agreement as they may, in their

absolute dr^scretion deem advisjible, and to transact

any and all other business that may come before

said meeting, and that the Secretary be and she is

herein- niitliorized, em])owered and instructed to set

tlie date of such meeting at the earliest moment

])ossible as {)rovided by law and the b^^-laws of this

corporation, and that a letter be sent with the notice

of such meeting to all the stockholders advising

them fully witli resj)ect to the necessity of some

such action and covering the activities of the com-

pany since the last report to {ehm made under date

of April f), 19:38, such letter to be a])])roved and

signed by Mr. J. E. Stiegler as President; and that

Wednesday, the 20th day of .July A. D., 19:38 at

12:00 o'clock noon be aud the same is hereby fixed

as a recorded date for the determination of the

shareholders entitled to notice of such meeting.

On motion duly made, seconded and cai-ried the

Treasurer was instructed to pay to Russell F. Col-

lins the sum of $100.00 as soon as funds were avail-

able.

On motion duly made, seconded and carried, the

Secretarv was instructed to ask for 60 davs exten-
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sion of time within which to file the Capital Stock

Declaration for the reason and on the grounds that

a deal was pending for the sale of the property of

the company, which, if consummated would materi-

ally affect the declaration of value.

iS^o further business appearing the meeting, on

motion duly made, seconded and carried was ad-

journed to be reconvened at the office of the com-

]iany, 401 Fernwell Building, in the City of Spo-

kane, Washington on Saturday, the 6th day of

August, 1938 at the hour of 9:30 A.M. or at such

hour and place on the day fixed for the holding

of the stockholders meeting as contemplated by

these minutes.

President

Recording Officer

Directors
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PLAINTIFFS' EXHIBIT 6

NOTICE OF ANNUAL MEETIING OF
STOCKHOLDERS

of

MUTUAL GOLD CORPORATION

Date of Meetin,^—Ai^snist 6, 1938

Notice is hereby given that the Annual Meeting*

of Stockholders of the Mutual Gold Corporation

will be held at the office of the Company, 401 Fern-

well Building, in the City of Spokane, Washington,

on Saturday, the 6th day of August, A. D. 1938, at

the hour of 11:00 o'clock x\. M., for the following

]nir])oses

:

1. To elect a Board of Directors for the en-

suing year.

2. To a])prove, ratify and confirm the acts

and ])roceedings of the Board of Directors and

Officers of the cor])oration since the last Annual

Meeting of Stockholders.

3. To authorize, empower and direct tlie

Board of Directors to accept the offer of Lloyd

Vance as outlined in the letter of the President

under date of July 20th, 1938, a co])y of which

letter is hereAAdth enclosed, and by reference

made a part hereof, and/or authorize, empower

and direct the Board of Dii-ectors to make and

enter into such other or diiferent deal with

Lloyd Vance, or any other ])erson or corpora-

tion, with respect to all of the assets of this

corporation, the management, control and oper-
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ation thereof, the division of the profits thereof

or otherwise, as such Board of Directors shall,

in their absolute discretion, deem expedient, ad-

visable or desirable.

4. To authorize and empower the Board of Di-

rectors to sell, lease, exchange or otherwise dis-

pose of all of the assets of this corporation at

such time or times, for such price and upon such

terms and conditions, for cash or otherwise, as

tliey sliall, in their absolute discretion deem ex-

pedient, advisable or desirable, including the

exchanging for shares in another corporation,

domestic or foreign.

5. To take action u])on and transact any

other business which may properly and lawfully

come before the meeting.

The Minute Book of the corporation will be pre-

sented to the meeting and will be o])en for the

ins])ection of stockholders.

The enclosed form of ])roxy is solicited by the

management and it is the intention of the proxies

named therein to vote for the election of tlie Direc-

tors of the corporation for the ensuing year, and

in favor of a])])r()ving, ratifying and confirming

the acts and ])roceedings of the Board of Directors

and the Officers of the cor])oration since the last

Annnal Meeting of Stockholders of the corporation

(held February :^ 1987) and as outlined above.

Tf yon do not exjx'ct to be ])ersonally ])i'esent at
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the meeting- the Board of Directors request that

you sign and return the enclosed proxy at once.

Dated July 20, 1938.

MUTUAL GOLD CORPORATION
By E. FUSON, Secretary.

PLAINTIFFS' EXHIBIT 8

MUTUAL GOLD CORPORATION
401 Fernwell Building-

Spokane, Wash.

Directors

J. A. Vance, Seattle, AVash.

Russell F. Collins, Leevining, Cal.

R. P. Woodworth, Spokane, Wash.

J. E. Stiegler, Naches, Wash.

W. L. Grill, Seattle, Wash.

F. T. Hickeox, Tacoma, Wash.

G. H. Ferbert, Naches, Wash.

Officers

J. E. Stiegler, President

R. P. Wood^Yorth, Vice-President

T. A. Vance, Vice-President

Russell F. Collins, Vice-President

E. Fuson, Secy.-Treas.

July 20, 1938

Dear Stockholders:

By direction of the Board of Directors there is

enclosed herewith notice of meeting of the stock-
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holders of your Company to be held, at the office

of the Com]^any at 401 Fernwell Building, in the

City of Spokane, Washington, on Saturda}^ the 6th

day of August, 1938, at the hour of 11:00 o'clock

A. M.

If you will not be ])ersonally present at the said

meeting, kindly sign and i-eturn, at once, tlie proxy

Avliich is enclosed herewith, tliat all stock may be

represented at this meeting—this is imperative.

Since the reports mailed to you under date of

April r)th. 1938, your officers and directors have

been actively engaged in endeavoring to provide

ways and means for the further financing and oper-

ation of your ])roperty. Mr. J. A. Vance, Vice-

President and General Manager, recently spent

about two vreeks at tlie ])roperty with Mr. Robert

J. Code, Mining Engineer, who, under date of June

14, 1938, made a very comprehensive report of his

findings, with recommendations. Tests have also

been made with respect to the proper treatment

of this ore to effect a better saving than was pos-

sible with our ])resent equipment.

The result of these reports seems to be that we have

at least 125,000 tons of ore available that averages

about $11.20 per ton. That savings by amalgama-

tion, as shown by laboratory test, is about 50%
wliile by actual o])erati(^n we recovered about 64%.

That approxomately 98V>% may be recoverable by

amale'amation and cvanidation.
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While use of our present equipment was ad-

visable during the development period for the pur-

pose of determining the character and continuity

of the ore, proper method of treatment, and to

assist in providing funds to carry on the work, the

condition of the property is now such that further

operation with the present equipment should not be

continued. A new amalgamation and cyanidation

])hiiit capable of liandling at least 40,000 tons ])er

year should be installed, electrical power line ])ut

in, new hoist equipment, mining machinery and

additional accommodation for larger crew })rovided.

With this idea in view we have been contacting

some of the larger well-known oj^erating com|)anies

with a view of interesting them in taking over and

operating your property under similar terms and

conditions as the Azurite, Jack Waite and others

have been handled. A¥hile we have not been suc-

cessful in this res])ect our lack of success, we be-

lieve, was due to the present low market on base

metals and the imsettled business conditions in gen-

eral and not ao any lack of merit or interest in your

proj^terty.

Time also is short, as it is necessary, if any addi-

tional equipment is to be installed this year, that

it be installed at once. Another $10,000.00 i:)ayment

is due this fall on the contract of purchase and a

crew must be kept continuously employed at the

]:)r()])ert>' to Ivce]) the tunnels in working condition,

which would require about $20,000 to ])e spent for
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these items—funds for wliicli would have to ])e

raised outside.

The best offer which we have thus far received

and which will be submitted to you, as stockholders,

for your approval, was received from Lloyd Vance

on the 18th instance, the substance of which, as

agreed to, is as follows:

That Mr. Ivloyd Vance, and his associates, will at

once form a corporation under the laws of the

State of Washington with a capital at least equal

to the present outstanding capital of the Mutual

Gold Corporation ; the stock of the new corporation

having a par value of 25 cents per share. That

the stockholders of tlie Mutual Gold Corporation

will be given an opportunity to purchase an in-

terest in the new corporation equal to what their

present holdings are in the Mutual Gold Corpora-

tion, that is, holders of 5 per cent par common

stock, will be given an opportunity to purchase one

25 cent ])ar share in the new corporation for each

5 shares of common they now hold and the present

Class A 25 cent par stockholders, will be offered

an opportunity to purchase one 25 cent par share

in the new corjjoration for each Class A share they

now hold.

Mr. Lloyd Vance and associates will underwrite

$70,000.00 at least of stock in the new^ corporation

as a guarantee that that amount will be immediatel.y

available for the carrying out of the terms of the

contract.
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The new corporation will agree to forthwith in-

stall an amalgamation and eyanidation plant capable

of handling at least 100 tons per day, new hoist,

power line, adequate mining equij^ment and tools,

erect such additional buildings as may be necessary,

take care of payments on the option and lease for

the ]nirchase of the ])roi)erty, provide funds for

taking care of the current liabilities of the Mutual

Gold Corporation and the present capital stock

tax of the Mutual Gold Corporation, and will also

t-ikc into the ne\v corporation the $21,000.00 in

debts consisting of loans made to the Mutual G(^ld

Cor])oration over and above its last $30,000.00

funded debt.

The new corporation is to haA^e the exclusive man-

agement and control of all of the property of the

Mutual Gold Corporation and all of the net oper-

ating profits shall go to the new corporation until

such time as any and all funds expended by it in

the operation of the property, installing machinery,

])ayment of loans, and any and all funds expended

by it for whatever purpose shall have been paid,

after which time all of the net operating profits

shall go to the Mutual Gold Corporation until such

time as its funded debt shall have been paid off and

its Class A stock shall have received 25 cents per

share, at and from which time the net operating

profits shall be divided 50-50 between the Mutual

Gol'l Corporation and the nev; cor})oration.

This, in substance, coA'ers the principal ])oints

conf.'iined in the offer of Llovd Vance, the details
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of the contract of course, it will be necessary for

your Board of Directors to work out.

You will be asked to apj)rove the offer and author-

ize the Board to execute such contract as they shall

deem advisable, and will also be requested to authoi*-

ize them to sell or otherwise dispose of the whole

or any part of the assets of the Mutual Gold Cor-

])oration at such time or times, aiid on such term or

terms and conditions as the,Y shall, in their abso-

lute discretion, deem adequate so that they may be

])laced in a position to dispose of the whole or any

])art of the ])roperty, and have full authority to do

so sliould they find it necessary or advisable.

Very ti'uly yours,

J. E. STIEGLER,
President.

PLAINTIFFS' EXHIBIT 9

MINIATES OF ANNUAL MEETING OF
STOCKHOLDERS

OT

MUTUAL GOL-D CORPORATION

Held Auoust 6, 19:38

The stockholders of the Mutual Gold Corporation

met in regular anmial session at the office of the

company, 401 Fernwell Building in the City of

Spokane, State of A¥ashington, on Saturday the

6tli da>^ of August A. D., 1938 at the hour (^f

11 :00 o'clock A.M., pursuant to call and notice.
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The meeting' was called to order by President

J. E. Stiegier who asked R. P. Woodworth to pre-

side, Secretary E. Fuson acting as recording officer.

The Chair appointed Mr. E. D. Weller and Mrs.

E. Fuson as proxy committee to check and rei)ort

on the proxies.

The office of the company being inadequate to

acco«?odate the stockholders, the meeting, on mo-

tion duly made, seconded and carried was adjourned

to l3e reconvened at the office of the Company in

the x\ssembly Room of the Old National Bank

Building, Spokane, Washington at the hour of 2:00

o'clock P.M.

The meeting reconvened at 2:00 o'clock P.M. at

the office of the Company in the Assembly Room of

tlie Old National Bank Building, Spokane, Wash-

ington pursuant to adjournment, the same officers

being in the chair.

Roll call showed the following results

:

Present in Person 856,404

Present by Proxy 1,105,953

Present by Endorsed Certificates... 22,250

Total shares present and entitled

to vote 1,984,609

Total shares outstanding 2,633,830

Shares necessary for a majority 1,316,916

Shares necessary for a % majority...l,755,890

Tlie ])roxy committee reported that the proxies

were in remdar f(U*m in the amounts as above
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stated, and iii:>on motion duly made, seconded and

carried, the report of the proxy committee was ac-

cepted and approved.

The Secretary presented a copy of the Notice of

the Annual Meeting* pursuant to which the meeting-

was held, and a cop}^ of the letter of J. E. Stiegier,

President referred to and made a part of said notice

together with the affidavit of mailing to each and

all stockholders of record more than 10 days prior

to the date fixed for the meeting as provided by

the by-lav/s of the compajiy. The same being in

regular form and there being no objections thereto,

the Chair de/cared the meeting was regularly and

duly called and open for business.

The minutes of the last meeting of the stockhold-

ers held February 3, 1937 were read and on motion

duly made, seconded and carried, approved as read.

The reports of the officers and directors having*

been mailed to the stockholders together with a copy

of the balance sheet, and there being no objection

thereto, on motion duly made, seconded and car-

ried, same were ordered accepted and approved.

Tlie ]iext order of business was the election of a

Doard of seven directors to serve until the next

annual meeting of the stockholders and until the

election and qualification of their successors.

The following were duly nominated:

J. E. Stiegier F. T. Hickcox

W. L. Grill R. F. Collins

J. A. Vance CI. H. Ferbert

R. P. Woodworth
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There being' no further nominations, same on mo-

tion duly made, seconded and carried were declared

closed. There being no contest for any of the offices

of directors, on motion duly made, seconded and

carried, the Secretary was instructed to cast the

imanimous ballot of all shares present and entitled

to vote for the said directors so nominated, and the

Secretary thereupon cast 1,984,609 votes for the said

directors and the Chair thereupon declared that

J. E. Stiegler, W. L. Grill, J. A. Vance, F. T. Hick-

cox, R. F. Collins, G. H. Ferbert, and R. P. Wood-

worth were duly elected and so declared them to be,

to serve until the next annual meeting of the stock-

holders and the election and qualification of their

successors.

The chair then read the notice of the new business

to be taken up at the meeting as contained in the

notice of the meeting which was to authorize the

Board of Directors to enter into some form of

agreement with someone along the lines as contained

in the offer which had been submitted to them by

Lloyd J. Vance, to form a corporation to take over

and manage the property, or to authorize the Board

to enter into such other or different deal with Lloyd

J. Vance or any other person or persons as the}'

mi gilt see fit, and further to authorize the Board of

Directors to sell or otherwise dispose of the prop-

erty at such time or times and on such terms and

conditions as they might see fit. Mr. Lloyd J. Vance

then Jianded the Cliair the following letter addressed
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to the Board of Directors which was read to the

stockholders

:

'

' Seattle, Washington

August 6th, 1938

2:30 P.M.

Board of Directors

Mutual Gold Corporation

401 Fernwell Building,

Spokane, Wn.

Gentlemen :.

Reference is hereby made to my offer sub-

mitted to you at the meeting of your Board

held at the Vance Hotel, Seattle, Washington,

on Monday, the 18th day of July A. D., 1938.

In view of tlie fact that this offer, as sub-

mitted by me, has not yei been acce])ted by you,

and that the changes made in same at your

meeting altered the written proposal as sub-

mitted, so that the terms thereof are somewhat

different and in view of the fact that I was

unable to secure an abstract on the Mutiuil Gold

properties as there was no abstract office in

Mono County, said offer is hereby withdrawn.

Furthermore, it is my understanding that two

of the directors have another proposition which

they favor.

LLOYD T.VANCE"

Mr. Russell F. Collins then asked Mr. Ferbert to

present his ])ro])osition. Mr. Ferbert then read a
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telegram from Mr. Keily addressed to Russell F.

Collins which stated in substance (said telegram not

being filed with the Secretary) that Mr. Keily was

unable to answer the questions which had been

asked in a telegram to him by Mr. Collins, and

that he could not make any definite commitments

as to what anyone would do, but he felt sure that

Mr. Garbutt would enter into a contract satisfac-

tory to the Board.

Mr. Ferbert then ask Mr. Collins to explain the

matter further advising the stockholders as to what

the contents of his telegram to Mr. Keily had been.

Mr. Collins advised that he had wired Mr. Keily

to advise him as to whether or not Mr. Garbutt was

willing to go ahead with the same kind of a deal

that had been submitted by Mr. Vance and whether

or not he would let the stockholders of the corpora-

tion set in in the same manner which Mr. Vance

had oiferecl to do.

He then went ahead to explain that after Mr.

Vance's offer had been received by the Board, Mr.

Garbutt had been contacted to see whether or not

he \vould make a deal the same as Mr. Lloyd Vance

had oifered, and that Mr. Garbutt stated that he

would take Mr. Vance's vehicle and pledge $86,-

000.00 of his own money if the deal were turned

over to him, and that he would guarantee that there

would be no forfeiture of the contract or any

trouble in that respect if he had the deal. Mr. Col-
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lins then explained that Mr. Garbutt was a man of

his word and that he would personally guarantee

that anything Mr. Garbutt had said he would stand

back of, and that Mr, Garbutt was the agent for

the owners and that Mr. Keily, who had sent the

telegram, w^as the mining superintendent who had

been on the property for the company and as agent

for the owners, and that if a deal was entered into

with Mr. Garbutt, naturally there would be no

trouble with regard to the contract of purchase.

The Chair then asked Mr. E. D. Weller to pre-

side, and after attaining the floor, explained that

the so called offer which Mr. Ferbert and Mr. Col-

lins were attempting to make was mere hearsay and

not a concrete proposition. He then read to the

stockholders the offer which had been submitted

by Mr. Lloyd J. Vance and requested that same

be spread upon the minutes, and a copy thereof is

hereto attached and made a part hereof.

Mr. Woodworth then went on to explain that the

offer which he had just read was a concrete propo-

sition, that no other definite offer had yet been

received, that the telegram was vague, not signed

by Mr. Garbutt and mere hearsay, and was an at-

tempt to seal the offer which had been made by

Mr. Lloyd Vance, which was not fair in that Mr.

Vance, Sr. had saved the property for the company

at two different times by the expenditure of his

own money, and that it did not seem right to him

to let an outsider take the same deal as presented
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by Mr. Lloyd Vance, and he presented the follow-

ing resolution and moved its adoption:

"Resolved, that the offer of Mr. Lloyd J. Vance,

as outlined in the letter of the President of this

corporation to the stockholders thereof, as more

fully outlined at this meetmg and set forth in the

minutes thereof, be and the same is hereby ap-

proved, and that the Board of Directors of this

corporation be, and they are hereby authorized,

empowered and directed to accept said offer and to

take any and all steps necessary or deemed neces-

sary, and/or to enter into such other or different

deal or agreement with Lloyd J. Vance or any other

person or corporation with respect to the manage-

ment, control and operation of all the assets of this

corporation, the division of profits thereof or other-

wise as the Board of Directors of this corporation

shall, in their absolute discretion deem expedient,

advisable or desirable."

Some discussion was had thereon without a sec-

ond, whereupon Mr. Woodworth withdrew the reso-

lution and offered the following resolution and

moved its adoption:

"Resolved, that the Board of Directors of this

corporation be and they are hereby authorized, em-

powered and directed to sell, lease, exchange or

otherwise dispose of, to any person, persons or

corporation, at such time or times, for such price

and upon such terms and conditions, for cash or

otherwise, including the exchanging for shares in
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another corporation, domestic or foreign, as they

in their absolute discretion deem expedient, advis-

able or desirable, and to perform any other acts

in this connection, which in their judgment they

may deem necessary or advisable." Which motion

Avas seconded by Mr. Bateham.

Mr. Grill then offered the following resolution

and moved its adoption:

"Resolved, that the Board of Directors of this

corporation be and they are hereby autliorized, em-

l)owered and directed to sell, lease, deal with, oper-

ate, exchange or otherwise disi)ose of, to any person,

persons or corporation desiring to purchase, lease,

deal with, exchange, operate same, any part of or

all of the assets of this corj^oration, at such time

or times, for such price and upon such terms and

conditions, for cash or otherwise, including the ex-

changing for shares in another corporation, domes-

tic or foreign, as they in their absolute discretion

deem expedient, advisable or desirable, and to per-

form any other acts in this comiection, which in

their judgment they may deem necessary or ad-

visable."

The resolution was duly seconded, ballot taken

and 1,98J:,609 shares voted in favor thereof. The

chair then declared same duly carried.

Mr. Woodworth then resumed the chair and called

upon Mr. Cole, Mining Engineer who had recently

examined the property, to address the stockholders.

.Mr. Cole thereu])on explained to the stockholders
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the result of his examination and findings and went

into some detail in regavd thereto.

No further business apj)earing, the meeting on

motion duly made, seconded and carried was ad-

journed.

J. E. STIEGLER
Chairman

E. FUSON
Secretary

Seattle Washington

August 5th, 1938.

Board of Directors,

Mutual Gold Corporation,

401 Fernwell Building,

Spokane, Washington.

Gentlemen

:

Reference is hereby made to my offer submitted

to you at the meeting of your Board held at the

Vance Hotel, Seattle, Washington, on Monday, the

18th day of July, A. D. 1938.

In view of the fact that this offer, as submitted

by me, has not as yet been accepted by you, and

that the changes made in same at your meeting

altered the written proposal as submitted, so that

the terms thereof are somewhat confusing, I am
exercising the right specifically reserving therein

and said off'er is hereby withdrawn, and in lieu

thereof I herewith submit the following proposition
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with respect to your holdings and property situate

in Mono County, California.

I will forthwith upon your acceptance of this

offer and my proj^osition as herein contained, or-

ganize a corporation imder the laws of the State of

Washington, having a capital stock of $162,500.00,

divided into 650,000 shares of common stock of the

par value of 25 cents each. Such corporation shall

be known as the Mono Lake Mining Company, or

by such other name as I may decide upon. Such

corporation so formed by me is to take over all

of the mining property and equipment of your cor-

poration and to operate the same mider the pro-

posed terms and agreement as set forth in the

memorandum of agreement hereto attached and

made a part hereof, and your accei)tance of this

oifer will be an agreement by you to execute such

agreement, forthwith upon the comx)letion of the

organization of such corporation.

It is understood that no personal liability of any

kuid, character or description shall rest upon me
other than as to the forming of such corporation

as herein contemplated and that an}- and all lia-

bility with respect to the carrying out of the terms

of said contract shall be upon the corporation so

formed, and not upon me.

Respectfully submitted,

LLOYD J. VANCE
Vance Lumber Company
Joseph Vance Building,

Seattle, Washington.
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AGREEMENT
This Agreement made and entered into this

day of August, 1938, by and between the Mutual

Gold Corporation, a corporation organized and ex-

isting under and by virtue of the laws of the State

of Washington with its j)rincipal place of business

at Spokane, Washington, and authorized to do

business within the State of California, party of the

first part, hereinafter called "Owner", and

, a corporation organized and existing

under and by virtue of the laws of the State of

Washington, party of the second part, hereinafter

called ''Operating Company'',

Witnesseth

:

That whereas the party of the first part is now^

the owner and holder of that certain lease and

agreement dated July 13, 1932, made and executed

by tlie Chandis Securities Company, M. N. Clark

and Alice Clark Ryan, as Sellers, and Russell F.

Collins and Ben Collins, as Buyers, for the sale

and purchase of the following described mining-

claims situate in Mono County, California, in what

has been known at various times as Mono Lake

Mining District, Bridgeport Mining District, and

Homer Mining District, to-wit: Log Cabin, Log

Cabin No. 1, Log Cabin No. 2, Log Cabin No. 3,

Log Cabin No. 4, Log Cabin No. 5, Log Cabin No.

6, Log Cabin No. 7, Log Cabin No. 8, Mill Site,

New Year No. 2, Federal No. 1, Federal No. 2,

Federal No. 3, Log Cabin Annex, Tamarack, Oro
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and Burke Fraction; the Log Cabin No. 2, Log

Cabin No. 6 and Log Cabin No. 7 being patented

and the others unpatented lode mining claims; a

copy of which agreement, marked "Exhibit A" is

hereto attached and made a part hereof as fully

and to all intents and purposes as tho set forth in

full herein, and hereinafter referred to with all

amendments and changes therein as "Purchase

Contract", and

Whereas on or about the 13t]i day of July, A.D.

1932, sui)plemental agreement aifecting the said

contract was made and entered into by and between

the said Chandis Securities Company, M. N. Clark

and Alice Clark Ryan, and the Mutual Gold Cor-

poration, a coi)y of which agreement marked "Ex-

hibit B" is hereto attached and made a part hereof

as fully and to all intents and purposes as tho

set forth in full herein, and

Whereas other agreements changing and altering

the said original agreement have been made and

entered into, all of which agreements are familiar

to the Operating Comj^any, and all of which agree-

ments are hereby referred to and made a part here-

of as fully and to all intents and x>urposes as tho

set forth in full herein, and

Whereas there is a balance due and unpaid on

the said Purchase Contract in the amomit of One

Hmidred and Thirty Thousand ($130,000.00) Dol-

lars, and

Whereas the party of the first part is the owner
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of the following mipatented lode mining claims situ-

ate in Homer Mining District, in the County of

Mono, State of California, described as follows,

to-wit: Timber Slope, Contact, Contact No. 1, Mu-

tual Gold Lode, Mutual Gold Lode No. 1, Dome,

Dome No. 1, and recorded in Volume 1, pages 223,

224 and 225, Mono County Records, title thereto

being acquired ])y deed dated November 15, 1932,

executed by John Simpson, Mar}^ Stevens and Rus-

sell F. Collins and filed December 21, 1932, and re-

corded in Volume 7 of Official Records, i3age 201,

records of Mono County, California (seven claims)

and also

Lakeview, Lakeview No. 1, Lakeview No. 2, Lake-

view No. 3, Gunsight, Gunsight No. 1, Gunsight No.

2 and Gunsight No. 3, title thereto being acquired

by deed dated November 15, 1932, executed by

John Simpson, Mary Stevens, Walter Stewart and

Russell F. Collins and recorded in Volume 8 of

Official Records, page 306, Records of Mono Coun-

ty, California (eight claims), and also

Summit Extension, Summit Extension No. 1,

Summit Extension No. 2, Summit Extension No. 3,

Summit Extension No. 4 and Summit Extension

No. 5, title thereto being acquired on November

15, 1932, by deed executed by John Simpson, Mary

Stevens, Walter Stewart and Russell F. Collins,

said deed being recorded in Volume 8 of Official

Records, page 305, Records of Mono County, Cali-

fornia, (six claims). (Said fourteen claims last
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described being also conveyed to owner by deed

from same parties filed for record December 21,

1932, and recorded in Volume 1, Official Records,

page 202, Mono County California) and

Whereas the Owner has certain milling equip-

ment, mining equipment and machinery and tools

situate upon the above described property, which

milling equipment and machinery is inadequate

and not practical for the further continued use

and operation of its property, and

AVhereas the owner has certain supplies situate

ui)on the said i3roperty in the approximate amount

of One Thousand ($1,000.00) Dollars, and

Whereas the owner has certain indebtedness due

on open accounts, production certificates, production

notes and current bills and does not have sufficient

funds to carry on and continue its jnining operation,

and

Whereas the Owner desires to enlist for the pur-

pose of further developing, equipping and operat-

ing the said mining property, the financial re-

sources and mining skill of the Operating Company,

and

Whereas the Operating Company is willing to

utilize its resources and skill in connection with the

said mining property;

Now, therefore, in consideration oi' the premises

and the nuitual benefits to be derived therefrom, the

sum of Ten ($10.00) Dollars l)y each ])arty to the

other in hand paid, the receii)t and sufficiency of
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which is hereby acknowledged, the j)arties hereto

hereby agree as follows:

1. The period of this agreement shall be per-

petual, subject to the termination thereof by the

expiration of the Charter of the Owner, and subject

further to the termination thereof as hereinafter

provided.

2. The Operating Company agrees to furnish

a minimum of Seventy Thousand ($70,000.00) Dol-

lars to be expended by it insofar as may be neces-

sary in the construction of an amalgamation and

cyanide plant on the property with a rated capa-

city of one hundred tons ])er twenty-four hours,

installation of a hoist, power line, necessary mining

equipment and buildings, and provide sux)plies and

^vorking capital to operate the mine.

3. The Operating Compan}^ agrees to assmne the

outstanding open accounts of the Owner in the

amount of Twenty-one Thousand Five Hundred

Seventy Eight Dollars and Fifty Cents ($21,578.50)

by exchanging stock in the Operating Company at

par Avith the creditors owning said accounts, but

the Operating Company does not otherwise assume

said accounts or obligate itself to pay the same.

4. The ca^jital stock of the Operating Comioany

shall be One Hundred Sixty-two Thousand Five

Hundred ($162,500.00) Dollars and the number of

shares into which it shall be divided is 650,000

common shares of the part value of twenty-five cents

each. The present stockholders of the Owner shall
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have the right to subscribe, within fifteen days

from the date of this contract, to the stock of the

Operating Company, in the ratio of one share in

the Oi^erating Company for each five shares of

common stock held in the Owner, and one share of

the stoclv of the Operating Company for each five

shares of preferred stock held in the Owner. After

the expiration of said fifteen day period the present

stockholders shall have no further right to make

an}' subscription thereto and the Operating Com-

paii}- shall have the right to sell or otherwise dis-

l)ose of any and all of its stock not so subscribed

at such time, or times, and on such terms and

conditions, for cash or otherwise, as it shall see

fit, i^rovided, however, that none of said stock shall

be disposed of at less than twenty-five cents per

share.

5. The Operating Company agrees to advance

the amount necessary to pay the installment of Ten

Thousand ($10,000.00) Dollars, which by the con-

tract of purchase, the Owner is obliged to pay on

November 1, 1938, and to assume any and all lia-

bility of the Owner under the said "Purchase

Contract'' according to the terms and conditions

thereof as contained in the said contract and any

and all modifications or changes thereto, and to

comply with all of the terms and conditions thereof,

and to keep the same in good standing at all times.

6. The Operating Company agrees to advance

the necessary funds to take care of the capital
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stock tax of the Owner due and payable in the

year 1938 and any and all current bills of the

Owner now due.

7. The Operating Company further agrees to

perform the assessment work required by law as

to any of the unpatented mining claims hereinabove

described, so as to fully protect the Owner at all

times in that respect, provided, however, that the

Operating Company ma}^ at any time relinquish

its rights in and to any of the said un])atented

mining claims which it does not deem advisable to

develop further or longer hold, and may be relieved

from all liability in regard thereto by executing a

conve3^ance of its interest in the said mining claims

to the Owner, and delivering same in sufficient

time for it to perform any assessment work neces-

sary to protect the said claims.

8. The Operatmg Company shall have, and is

hereby given, the right to apply for and secure

patent, in the name of the Owner, to any of the

said above described mining claims and have the

same surveyed; that any and all charges and ex-

penses so paid by the 0])erating Company shall be

rei^aid to it as a part of its operating ex])e]ises as

herein i^rovided.

9. The Owner covenants and agrees to assign,

transfer and set over to the Operating Company,

and by these presents does hereby assign, transfer

and set over unto the Oi)eratiiig Company an un-

divided one-half interest in and to the contract
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oi' purchase hereinbefore referred to, marked "Ex-

hibit A" and hereto attached and made a part

hereof, subject to the terms and conditions hereof,

and does hereby agree to forthwith turn over the

exclusive possession of all of said property and

the exclusive management and control thereof unto

tlie Operating Company, to be operated by it per-

manently except as herein otherwise provided, and

the said Owner does hereby further agree as, if

and when title shall be executed to it l)y or mider

the terms of the said ''Purchase Contract"' to

forthwith execute to the Operating Conij^any a good

and sufficient deed transferring and setting over

to the said 02)erating Company an undivided one-

half interest in and to said mining claims; said

Owner does further agree at such time to execute

a good and sufficient deed to the other mining claims

hereinabove described conveying, transferring and

setting over to the said Operating Company an un-

divided one-half interest in and to the said mining

claims, and to execute au}- and all instruments of

transfer necessary, or deemed necessar^^, m order

to convey, set over and transfer to the Operating

Company an midivided one-half interest in and to

the said mining claims and each and all of them,

to the end that each of the parties hereto shall at

such time own an midivided one-half interest in

nnd to the said i:)roi)erty.

10. The Operating Coiiij)any shall prom[)tly be-

gin and prosecute vigorously the installation of the
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new milliiig plant with related appurtenances and

start operating- subject to such delays as may be

occasioned by force majeure.

11. The Operating Company shall mine and mill

and operate the property in accord with good min-

ing ijractice and in such manner as, in the opinion

of the Operating Company, will be in the best in-

terests of all concerned and upon such tonnage scale

as the ores available in said ])roperties, in the

opinion of the Operating Company, justify, and

in accord with good mining practice, and subject

further to such production limitations as may be

im])osed by any authorized governmental agency,

provided, however, that such operation shall at all

times be in accord with and as provided and set

forth in the said "Purchase Contract" and any

and all amendments thereto.

12. The net i^rofits shall be determined, by de-

ducting the total expenses of whatsoever nature

in connection with the operation of the properties

including all costs of management, administration

and operation, from the net proceeds from crude

ores and/or concentrates or mint returns or other

products from the property, and same shall be

divided as follows:

(a) The payments on the contract of purchase

shall be met first as they become due and payable.

(b) After sufficient working capital has been

accumulated the net profits shall thereafter be
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credited against the expenditures made by the

Operating Company under the terms hereof or in

connection herewith until such time as any and

all of said expenditures and advances shall have

been rei)aid to the said Operating Company.

(c) Thereafter the net profit shall be distrib-

uted, first, to the payment of the production certifi-

cates and production notes of the Owner now out-

standing and amounting to Thirty One Thousand

Eight Hundred and Seven ($31,807.00) Dollars,

and second, to the retirement of its preferred stock

then outstanding.

(d) After the retirement of the above obliga-

tions in the order as enumerated, the net profit

shall be distributed fifty percent to the Owner and

fifty percent to the Operating Company. The net

profits shall be distributed semi-annually, quarter-

ly or monthly, at the ojjtion of the Operating Com-

pany.

13. At all reasonable times an accredited repre-

sentative of the Owner shall have full and free

access to the said properties, to the plants handling

the ores and to the metallurgical and financial rec-

ords pertaining thereto so as to be currently in-

formed and assured as to the correctness of the

accounts which the Operating Company shall ren-

der, as soon as conveniently possible after the ter-

mination of each six months period (or quarterly

if the Operating Company so desires) and the

Owner shall have thirty days from the date of mail-
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ing- said accounts within which to examine the same

and object thereto in writing, if any error is foimd

therein, it being understood and agreed that failing

such objection within said period the accounts shall

be considered correct.

14. The Operating Company shall keep true and

accurate books of account, assay records and maps

of any and all work and furnish to the Owner, by

mailing to him at the close of each day's business,

a copy of all daily rei^orts showing the number of

tons mined, number of tons milled, assay value of

the heads and the assay value of the tails, and shall

also furnish a copy of all monthly reports, by the

su])erintendent or management, of development and

operations and ma])s explanatory thereof, showing

the operatious thereof for each month, by mailing

the same monthly to the Owner and shall also fur-

nish the Owner, promptly upon the receipt of same,

with a duplicate copy of all mint, smelter or other

returns covering any and all shipments of ore or

l)roduets shipped or sold from the pro])erty, and

will, at the request of the Owner, notify the Owner

as to any and all cleanup dates so that the Owner

may have a representative present at such time,

should it so desire.

15. No officers' salaries of the 0])erating Com-

])aiiy shall be ])aid or accrue until such time as the

o]x-rations of the property ainomit to One Hundred

Fifty Thousand ($150,000.00) Hollars hi net iucomo.

'^i'hereafter the management fees of the Operating
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Company shall be reasonable and sucli as are usually

charged in similar active operations.

16. Except as otherwise provided in the Pur-

chase Contract and the modifications thereof, the

Operating' Companv shall not be required to mine,

mill or otherwise operate the said properties during

such time as it shall be prevented from so doing by

causes beyond its control, including labor troubles

or when the low grade of the ores or low metal

prices shall render operations hereunder unprofit-

able, and during any such period or periods the

Operating Company shall be excused from such })er-

formance excepting only the obligation to take care

of said ])roperty as though it were the complete

owner thereof and to maintain the same ; Provided,

however, that upon the removal of the cause of dis-

ability or of unprofitable conditions the Operating

Company shall promptly resume and continue oper-

ations.

17. In the event that the operation of the said

proi)erty at am' time becomes unprofitable, w^hether

by reason of ores of low grade or otherwise, de-

velo])ment and other expenditures made by the Op-

erating Company in an endeavor to restore the said

propert,y to a profitable operation shall be con-

sidered as expenditures by the Operating Company

to which it is entitled to reimbursement as herehi

provided.

18. After the expenditure of Seventy Thousand

($70,000.00) Dollars herein by the Operating Com-

pany, it expressly reserves, and shall have, the right
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to terminate this Agreement at any time during

the period upon giving sixty days previous notice

in writing to the Owner of its intention so to do,

and upon the termination thereof the Operating

Company shall have no further liability hereunder

other than the distribution of any profits due the

Owner uj) to the date of such termination, and the

Owner shall be entitled to take possession of the

said property and the Operating Company does

hereby agree, upon the happening of such event, to

reconvey and turn over to the Owner, the title and

possession of the said property together with all

right, title and interest of the Operating Company

in and to all su])plies, tools, machinery, imj^lements,

equipment and buildings placed thereon, and the

Owner shall be entitled to the exclusive management

and control thereof and to operate the same.

19. Any and all daily and monthly reports to be

furnished to the Owner herein, shall be sufficiently

given if sent to the Owner at its address herein

given, and any other notice provided for herein

shall be sufficiently given if sent by registered mail

addressed to the party entitled to receive the same

as follows:

To: Mutual Gold Corporation,

401 Fernwell Building,

Spokane, Washington.

To:

1418 Joseph Vance Building,

Seattle, Washington,
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except as either party hereto shall hereafter in-

struct the other party by written notice to be ap-

pended to this agreement.

20. The Owner agrees to assume and pay any

and all damages, if any, caused or arising out of

the negligent operation of its property, if any, that

may have resulted or result in the pollution of the

waters of any stream or to the damage or injury

of an^^one entitled to the use of the waters of such

stream, and that in the event of its failure so to

do, that the Operating Company shall have, and is

hereby given, the right to make any such settlement,

compromise or defence of any and all such claims,

demands and actions therefor upon such terms and

conditions as it shall see fit and to reimburse itself

for any and all sums so expended from the first

funds available and that any and all damages so

resulting from future o] aeration of the ])roperty by

the 0])erating Company shall be construed to be

as an operating expense and shall be so treated.

21. It is further understood and agreed that the

Operating Com])any shall have, and is hereby given,

the right to sell or otherwise dispose of, for cash or

otherwise, and on such terms and conditions as it

shall decide upon, without accounting to the Owner

therefor, any and all machinery, equipment and

tools now on the ])roperty, and to use such funds

as it sees fit.

22. It is further understood and agreed that the

onlv S7i])plies now remaining at the ])ro])erty
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amount to aj^proximately the sum of One Thousand

($1,000.00) Dollars, and that the Operatmg Com-

l)any shall have, and is hereby given, the right to

use and dispose of any and all such supplies, in

such manner as it sees fit without accounting to the

Owner therefor.

23. In the event that the Operating Company

shall at any time advance for or on behalf of the

Owner any funds for the payment of its office ex-

pense, running expense, operating expense , or

otherwise, the Operathig Compau}- is hereby given

tlie right and sliall liave the right to reimburse it-

self, i'ov such funds so advanced or so paid, out of

tlie first monies that would otherwise be due and

])ayable to tlie Owner.

24. This Agreement shall inure to the benefit

of and be binding u])on the parties hereto, their suc-

cessors and assigns, and shall be a covenant running

Avith the land.

In Witness Whereof the said parties have caused

these ])resents to be executed in their behalf by their

i'es])ective officers thereunto duly authorized and

their seals hereunto duly affixed and duly attested,

as of the day and year first hereinabove written.

MI^TI^AL GOT.D CORPORATION
By

President

Owner
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Attest

:

Secretary.

By
President

Operating Company.

Attest

:

Secretary.

Attached to tliis Contract were the following Ex-

hibits

—

Exhibit A—Purchase Contract—See Pages 1 to 9

of Contract File.

Exhibit B—Supplemental Agreement—See Pages

13-14 of Contract File.

PLAINTIFFS' EXHIBIT 10

Minutes of Meeting of Directors of

Mutual Gold Corporation

Held August 6, 1938

The Board of Directors of the Mutual Gold Cor-

poration met at the office of the Company at 401

Fernwell Building, Spokane, Washington, on

Saturday the 6th day of August, A. D., 1938, at the

hour of 9:30 A. M. ])ursuant to adjournment.

The meeting was called to order by President J.

E. Stiegler, who presided, Vice President R. P.

Woodworth acting as Secretary.
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The office of the company being crowded, the

meeting was immediately adjourned to be convened

at the office of the company at 745 Peyton Bldg.,

Spokane, Washington, at which place it forthwith

reconvened.

Roll call showed following results:

Present—J. E. Stiegler, W. L. Grill, G. H. Fer-

bert, J. A. Vance, R. F. Collins, R. P. Woodworth

Absent—F. T. Hickcox.

Messrs. Lloyd J. Yance and R. J. Cole were also

present.

Unapi)roved minutes of meetings were read,

signed and api)roved.

Mr. Lloyd J. Yance presented an offer wherein

he agreed to form a corporation to take over and

manage the property of the company, a copy of

which offer is attached to the minutes of the annual

stockholders' meeting held on this date and hereby

referred to and made a part hereof.

Mr. Woodworth presented forms of resolutions

which he had prepared for submission to the stock-

holders that these matters miglit be properly pre-

sented to them and which resolutions conformed

witli the action taken by the directors at their last

meeting. No objection was made thereto.

After some discussion, no action being taken, the

meeting adjourned to be reconvened at the same

place by the new Board of Directors immediately

following the annual meeting of the stockholders.

The Board reconvened immediately following the

annual meeting of the stockholders. Mr. J. E. Stieg-
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ler was chosen temporary chairman and R. P. Wood-

worth temporary secretary.

Roll call showed the followmg resnlts:

Present—J. E. Stiegler, W. L. Grill, G. H. Fer-

bert, J. A. Vance, R. F. Collins, R. P. Woodworth.

Absent—F. T. Hickcox.

The Directors present qualified by subscribing to

the oath of office which was ordered inserted in the

minute hook immediately following the minutes of

this meeting.

The following officers were duly nominated and

elected

:

J. E. Stiegler, President

J. A. Vance, Vice President

R. P. Woodworth, Vice President

R. F. Collins, Vice President

E. Fuson, Secretary

E. Fuson, Treasurer

E. D. Weller, Attorney

The officers elected, who were present, thereupon

accepted the offices to which each had been elected.

Mr. Ferbert and Mr. Collins then stated that they

Avonld get Mr. Gari)iitt <;n the long distance 'j^houe

and obtain from him a telegram setting forth tlie

terms of his ]:>roposition to form a corporation to

take over av manage the })ro])erty, and that they

would submit same to the Board, and requested tliat

tlie meeting be adjourned to reconvene at 7:00

o'clock P. M. at 745 Pevton P>uilding, Spokane,

Washington. On motion duly made, seconded and

carried, the meeting was adjourned to be reconvened
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at 7:00 o'clock P. M. at 745 Peyton Building,

Spokane, Washington.

The meeting reconvened at 7:00 o'clock P. M. on

Saturday the 6th day of August, A. D., 1938, at 745

Peyton Building, Spokane, Washington, pursuant

to adjournment.

The meeting was called to order by -I. E. Stiegler,

President, R. P. Woodworth, Vice President acting

as recording officer. The same directors were pres-

ent. Mr. TJoyd J. Vance and Mr. R. J. Cole were

also present.

Mr. G. H. Ferbert moved that he and Mr. Collins

be sent to Los Angeles to contact Mr. Garbutt and

the com])any pay their expenses. There was no sec-

ond to said motion, whereupon Mr. Ferbert moved

tliat he and Russell Collins be sent to Los Angeles

to contact Mr. Garbutt without ex])enses to endeavor

to secure a contract with Mr. Garbutt. Mr. Grill

moved an amendment to said motion, that they be'

required to report back inunediately. The amend-

ment was accepted by Mr. Ferbert and Mr. Collins,

duly seconded, and ])ut to a vote. Mr. Collins, Mr.'

Stiegler, Mr. Ferbert, and Mr. Grill voted in favor

thereof. Mr. Vance and Mr. Woodworth voted

against said motion.

Mr. Woodworth stated that in his o])inion, in view

of the fact that Mr. Ferbert and Mr. Collins were

evi'lently interest parties, that he did not consider

the motion had passed. Mr. Grill stated that it had

1)assed and the directors voting in favor of said mo-

tion agreed with him.
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Mr. Lloyd J. Vance thereupon presented the

withdrawal of his offer and stated that unless the

board intended to accept said offer at once that he

wished to Avithdraw it.

Mr. Woodworth stated to the board that it was his

opinion that the offer should be accepted at once;

that the proposed form of contract submitted with

said offer and as a part thereof, had been prepared

by him, that if anything" was to be done toward put-

ting- a mil] on the property this year that action

would have to be taken at once. That on the ap-

proval of Mr. Lloyd Vance's offer by the Board at

its last meeting, believing- that the stockholders

would authorize the Board to enter into some such

form of agreement, Mr. Cole, Mining Engineer, had

been to California for Mr. Vance, that arrange-

ments had already been made to put in the power

line at once, that mill machinery and equipment

capable of handling over 150 tons per day was ready

to be moved in, and that trucks were already ar-

ranged for to haul it in as well as additional mine

equipment and that everything was ready to move

immediately if the Board would accept Mr. Vance's

offer. That the proposed offer that Mr. Collins and

Mr. Ferbert had stated they would be able to get

from Mr. Garbutt, according to their own admis-

sions, contained no better terms and in some re-

spects was not so good in that there was no assur-

ance that the stockholders would be joermitted to

];)articipate therein the same manner. That no defin-

ite offer of any kind from Garbutt was before the
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Board nor any definite assurance that any offer as

favorable could be secured from him. That a definite

concrete offer was before the Board as made by Mr.

Vance. That it was admitted that the only deal

which had been proposed to Mr. Garbutt was one

based on the offer which Mr. Vance had made and

the Board approved at its last meeting and that it

was not fair or honest for the Board to turn down

Mr. Vance's offer and that same should be accepted

at once, and moved that it be so accepted.

It was moved b}' Mr. drill, seconded by Mr. Fer-

bert that no action be taken on the offer of Mr.

Lloyd J. Vance by the Board until report had been

received as to what Mr. Garbu^ would do with re-

spect to entering into a like contract with the com-

pany. The matter was i)ut to a vote, Messrs. Grill,

Stieg'ler, Collins and Ferbert voting in favor there-

of, Ml'. Vance and Mr. Woodworth voting against

said motion. Mi*. Vance's offer was thereupon with-

drawn by him.

It was moved by Mr. Grill, seconded by Mr. Col-

lins that the meeting be adjourned to be reconvened

at the Vance Hotel, Seattle, Washington, on Satur-

day the 13th day of August, A. D., 1938, at 10:00

o'clock A. M. Messrs. Stiegler, Ferbert, Collins, Grill

and Vance voted in favor of said motion, Mr. Wood-

worth voting against same.

President.

Recording Officer.
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PLAINTIFFS' EXHIBIT 11

August 25, 1938

Mutual Gold Corporatiou

401 Feruwell Buildiug

Spokane, Wash.

Gentlemen.

This will inform you that we have elected to can-

cel and we hereby cancel your option and contract

to purchase the Log" Ca])in Mine, which option and

which contract is dated July 13, 1932. This action is

final and absolute.

We recognize that this cancellation, while legal,

may work a great hardship upon your stockholders

l)ut should you wish to negotiate for rehabilitation

of this contract you may negotiate with the under-

signed who will give the matter consideration ])ro-

vided your defaults are cured and other points of

difference are adjusted to his satisfaction.

(Signed) FRANK A. GARBUTT
Frank A. Garbutt—duly author-

ized representative of the

owners, Chandis Securities

Company and Alice Clark

Ryan,

cc to

Mutual Gold Coi'])oration

7>ox 377, Leevining, Cal.

cc to

Mutual Gold Cor])oration

Attention: Mr. J. A. Vance, General Manager,

Vance Hotel,

Seattle, Washington.
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PLAINTIFFS' EXHIBIT 12

Frank A. Garbutt

Suite 712 - 411 West 7th Street

Los Angeles, California

September 2, 1938

Mutual Gold Corporation, and

J. A. Vance, General Manager,

Fernwell Building,

Spokane, Wash.

Gentlemen

:

I have the letter of August 29th signed by J. A.

Vance, General Manager Mutual Gold Coi'poration,

addressed to me at 411 West Seventh Street, which

states

:

''I cannot accept cancellation of the contract

to purchase the Log Cabin Mine" . . . "The Mu-

tual Gold Cor])oration has ])erformed the con-

tract on its ])ai't in every particular" ... ''I

would thank you to specify the matters claimed

to be in default" . . . "Please prom])tly advise

me."

Altliougli T thir.k we liave no obligation to

acquaint yon vrith }'our defaults, T ^vil] quote ]uirts

of 3^our contract of July 13, 1932

:

"The said buyers agree to well and sufficiently

timber the tunnels, shafts and drifts . . . and

re})air all old timbering in such workings and

in all existing openings which are now open

and which show any mill ore . . . for the preser-

vation of said mine."
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^' After said shaft has been sunk to the inter-

section of the vein and drifted on for a distance

of not less than 200 feet, if by that time suf-

ficient tonnage of commercial ore is in sight to

justify a mill, and if not, as soon as sufficient

tonnage of commercial ore is in sight, the buy-

ers agree to build a suitable mill and mill

buildings and to install proper milling machin-

ery for the economical and proper milling of

said ore and to proceed without delay in a

minerlike fashion to mill and market said ores

wliich have been developed on said property"

.

''In consideration of the foregoing conditions

. . . and in consideration of their faithfully

keeping all of the covenants herein contained

said sellers hereby give said buyers the right

to purchase'' ...

''Time is of the essence of this agreement,

and it is expressly agreed that in case of any

violation by the buyers of any covenant herein

contained or on theii' failure or refusal to carry

out or comply with all of the terms and condi-

tions of this agreement . . . the sellers at their

election may terminate this agreement."

"Tn the event of a default by the said buyers

ill performing any of the conditions or coven-

ants herein set forth . . . the sellers may at their

o])tion give notice to said buyers of the termina-

tion of this agreement by depositing such notice

in the Ignited States mail, registered and post-

age prepaid, addi'essed to said buyers at the
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mine and at the last known postoffice address

given to said sellers by said buyers, and the

depositing- of said notices and the affidavit by

the sellers or any of them that same have been

deposited shall be conclusive proof that the

notices were given and this agreement shall be

terminated thereby at the option of said sellers.
'

'

"The sellers may exercise said option and

give such notice in accordance therewith."

Then follows another clause stating

"In the event of a default by the buyers in

the performance of some covenant or conditions

in itself immaterial and of which default they

may be unaware the sellers, before giving notice

as above set forth, shall notify said buyers of

the default complained of and shall allow them

thirty days from the date of giving said notice

in which to cure same and remedy said defaults

so complained of."

Your defaults do not come under this categor3^

We are advised competently and with what we

regard as absolute proof that in tlie fall of 1937 the

shaft had reached the intersection of the vein, had

been drifted on a distance of not less than 200 feet

and that sufficient tonnage of commercial ore was in

sight to justify a mill. However this may be, at

some time shortly thereafter and, in any event, not

later than earh^ February, 1938, a large amount of

commercial ore having been encountered you con-

spired with others interested in your venture to shut
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down the property and, as you expressed it, ''get

hold of the contract." Pursuant to this phan you

made efforts and caused efforts to be made to pur-

chase the sellers' interest in the contract to you for

less than it was worth, withholding from them and

also, we are informed, withholding from some of

your own stockholders and directors, true informa-

tion of the condition of the mine. It was your plain

duty, under the exact woi'ding of your contract, to

"build a suitable mill and mill buildings and to in-

stall proper milling machinery . . . and proceed

without delay ... to mill said ores."

That since the time of your discovery a period

of six mouths lias elapsed and ]U'ior thereto a con-

siderable time elapsed during which you were wholly

iu default.

There are other gromids f<u' defaidt which it is

not necessary to go into here. However, for your

further iirPoriiiatiou, will state that we have your

admissions aud the indisputable evidence of others

that the milliug equijmient and machinery on the

]:)roperty is inadequate, not practical and not eco-

]iomical for the treatment of these ores.

A material consideration for the terms of pay-

nuMit given yon was tliat yon would ])Toceed upon

tlio develoi^ment of ore to install ])roper milliug

machinery for the economical milling of said ore and

io ])roceed without delay to mill said ores and to

pay the proceeds to the sellers as in your contract

])rovided.
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Your fiction that you are not in default finds no

favor in our e}^es. It is wholly in accord with your

past tactics of concealment and evasion of jo\\.v re-

sponsibilities.

In our notice to you c^f August 25 we frankly

stated our attitude toward the Mutual and the con-

ditions under wliicli ^ve might negotiate for a re-

habilitation of your contract.

The undersigned, as you are aware, has been ne-

gotiating with the Mutual for a contract looking to

the operation of its pro])erty. I have no desire to

undertake sucli responsibilities and the only con-

sideration for so doing is to provide the stock-

holders witli an alternative so that they would not

be forced to acce])t the manifestly tricky and unfair

contract that you liave attem])ted to force u])on

them.

To show you the lack of esteem in which this ef-

fort of yours is held, I quote, in part, from one of

the comnumications fi-om a stockholder regarding it

:

''A goodly number of the stockholders have

ex])ressed their views and not one of them, ex-

cepting Woodworth, seemed in favor of it, and

they I'un all the way from downright panic,

bogged down like a cow in the mud, some few

are quite bellicose and want to fight, and I think

they would welcome anything of a constructiA^e

and fair nature that might give promise of

])ulling them ont of the jam.

"Personally, I think this ])roposal set forth

bv the Vances is one of the most vicious I have
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seen, and I am doubtful if it could possibly get

by the Security Act; if so I would have less

faith in that law than I now have."

I trust I have made my position entirely clear.

The owners have a friendly feeling for the stock-

holders as also have I, but my first duty is to the

owners whom I represent.

Your liability for your acts or omissions is to

your stockholders who, it seems to me, could re-

cover from you if they lose their property by rea-

son of your laches.

Yours truly,

(Signed) FRANK A. CtARBFTT.
FAG-C

PLAINTIFFS' EXHIBIT 13

is set forth in the Complaint, as Exhibit 6 thereto,

at page 51.

PLAINTIFFS' EXHIBIT 14

MINUTES OF ADJOURNED ANNUAL MEET-
ING OF THE BOARD OF DIRECTORS OF
MUTUAL GOLD CORPORATION

The adjourned annual meeting of the board of

directors of Mutual Gold Corj^oration, a corpora-

tion, was held at the Vance Hotel in the City of

Seattle, King County, Washington, beginning at

10 o'clock A. M. on the 7th day of September, 1938,
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there being present Mr. J. E. Stiegler, Mr. J. A.

Vance, Mr. F. T. Hickcox, Mr. R. P. Woodworth

and Mr. W. L. Grill and Mr. G. H. Ferbert. Mr.

Russell F. Collins was absent.

Mr. Grill made a brief report of the conferences

had with Mr. Garbutt at Los Angeles and then read

the contract between the Mutual Gold Corporation

and Frank A. Garbutt, which had been executed by

Mr. Garbutt and Mr. Stiegler, as the president of

the corporation, subject to the ratification thereof

by the board of directors of the company.

It was regularly moved by Mr. Grill and seconded

by Mr. Ferbert that the action of the president of

this comjjany, Mr. J. E. Stiegler, in executing that

certain written contract dated the 2nd day of Sep-

tember, 1938, between Mutual Gold Corporation, a

corporation, and Frank A. Garbutt, be ratified, ap-

proved and confirmed, as fully and to the same

extent as though originally authorized by the board

of directors of this company, and that the said con-

tract be and the same is hereby ratified, approved

and confirmed in all details; and that the president

of this company, Mr. J. E. Stiegler, be and he hereby

is authorized and directed to carry out and perform

the same and to execute with the secretary of this

company all deeds, bills of sale and documents of

every kind and character whatsoever necessary to

make said contract legally effective and to carry

out the terms and provisions thereof, subject to the

ratification of the action of the board thereon by a
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special meeting of the stockholders to l^e called for

such purpose.

It was moved by Mr. Woodworth and seconded

b}- Mr. Vance, as a substitute motion, that the offer

of Lloyd Vance be accepted. Mr. Woodworth and

Mr. Vance voted in favor of said substitute motion

and Mr. Hickcox, Mr. Ferbert and Mr. Grill voted

against said substitute motion and the same was

not carried.

Upon a vote being had upon the original motion,

said motion carried by the votes of Mr. Stiegler,

Mr. Ferbert, Mr. Hickcox and Mr. Grill. "Sir. Wood-

worth and Mr. Vance voted ''No" thereon.

It was regularly moved by Mr. Grill and seconded

by Mr. Ferbert that this corporation do and it

hereby does accept that certain contract bearing

date the 2nd day of September, 1938, between Mu-

tual Gold Cori^oration, a corporation, and Frank A.

Garbutt, which contract has been read to the Board,

and all of the terms and provisions thereof; and

that the president of this corporation, Mr. J. E.

Stiegler, be and he hereby is authorized and di-

rected to execute said contract, if the previous rati-

fication thereof is not legally sufficient for and on

behalf of this corporation, and to execute any and

all documents, papers, l^ills of sale, deeds and con-

A'eyances necessary to inake said document legally

effective and to carry out the terms, conditions and

provisions thereof; this action of the board to be

subject to ratification by the stockholders at a spe-



vs. Frank A. Garhutt, et at. 287

cial meeting to he called for such purpose. Said

motion carried by the votes of ]Mr. Stiegler, Mr.

Ferbert, Mr. Hickcox and Mr. Grill. Mr. Woodworth

and Mr. Vance voted ''No" thereon.

It was regularly moved by Mr. Grill and seconded

by Mr. Ferbert that the president of this cori)ora-

tion, Mr. J. E. Stiegler, be and hereby is authorized

and directed, for and on behalf of this corporation,

to borrow the sum of $25,000 from an}' i)erson, firm

or corporation, uj^on the best terms possible, giving

the note of this corporation or other written obli-

gation, and for and on behalf of this corporation

to execute a pledge or assignment of any or all of

the assets of the corporation as security therefor.

Said motion carried by the votes of Mr. Stiegler,

Mr. Ferbert, Mr. Hickcox and Mr. Grill. Mr. Wood-

worth and Mr. Vance voted "No" thereon.

It was regularly moved by Mr. Woodw^orth and

seconded by Mr. Vance that proxies for the said

stockholders' meeting be sent out in blank to the

stockholders of the company by the secretary. Upon

a vote being had Mr. Vance and Mr. Woodworth

voted in favor thereof and Mv, Ferljert, Mr. Hick-

cox and Mr. Grill voted against the same and said

motion did not carry.

It was regularl}^ moved hy ^Ir. Grill and seconded

by Mr. Hickcox that proxies be sent out by the

secretary designating J. E. Stiegler or blank the

proxy of such stockholder, to vote at said special

meeting of the stockholders. Mr. Grill, Mr. Ferbert

and Mr. Hickcox voted in favor thereof and Mr.
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Vance and Mr. Woodworth voted against the said

motion. Said motion was carried.

It was regularly moved, seconded and, upon a

vote being had, carried, that the secretary of the

corporation be and is authorized and directed to call

a special meeting of the stockholders of the company

at the earliest possible time, for the purj^ose of

ratifying or refusing to ratify the action taken by

the board in connection with the said contract dated

the 2nd day of September, 1938, between Mutual

Gold Corj^oration and Frank A. Garbutt, and that

such meeting also be called for the consideration

and acting upon the offer of Lloyd J. Vance, or any

other offer from any other person, firm or corpora-

tion, and the authorization of the board to accept

and execute the same.

Xo further business coming before the directors,

the meeting thereupon adjourned.

(Signed) W. L. GRILL,

Secretary Pro Tem.

Mr. Anderson: Which will be Plaintiff's' Exhibit

14. I offer in evidence an unsigned letter dated

September 9, 1938, to Mutual Gold Corporation,

J. A. Vance, General Manager, and J. E. Stiegler,

President; subject matter is notice of default, and

I will ask counsel if he will stipulate that that was

a copy of Mr. Garbutt 's letter of that date and to

those persons.

Mr. Hinckle : So stii)ulated.
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Mr. Anderson: Do other counsel, if your Honor

please, [39] likewise stipulate?

Mr. Grill: Yes; on the statements made.

The Court : It may be marked.

The Clerk: Exhibit 15. [40]

PLAINTIFFS' EXHIBIT 15

September 9, 1938

Mutual Gold Corporation,

Mr. J. A. Vance, General Manager,

Mr. J. E. Stiegler, President

401 Fernwell Building,

Spokane, Washington

Gentlemen

:

On August 25th we served you with notice of

default on your contract of July 13, 1932, and noti-

fied you of its termination and terminated it as in

said contract provided.

In this same communication we also advised you

of our willingness to negotiate for the reinstatement

of said contract under certain conditions which have

not been met.

Instead we received a communication from your

Manager, J. A. Vance, declining to "accept cancel-

lation" and stating:

"Mutual Gold Corporation has performed the

contract on its part in every j)articular.''

This is so far from the truth that we now, without

prejudice to said termination of August 25, 1938,

again inform you that, in accordance with the terms



290 Helen M. Sutherland, et al.

of said agreement of July 13, 1932, we have elected

to terminate, and do hereby terminate, your option

and contract under said agreement to purchase the

Log Cabin Mines and other i^roj^erty described in

said agreement, and do hereby terminate said agree-

ment in its entirety.

Also that we will not negotiate for a reinstate-

ment of same unless and until we receive from you

a statement in writing satisfactory to us as to the

reason for your breaches of the following conditions

of your contract and your acts and statements fol-

lowing:

1. Your agreement to keep the ore intact above

the 125 foot level.

2. Post non-liability notices and maintain same

after posting.

3. Repair and keep in repair all old timbering in

existing oj^enings.

4. Strictly comply with the Workmen's Compen-

sation Act.

5. Install a i)roper mill for the economical and

proper milling of said ore.

6. Proceed without delay to mine, mill and mar-

ket said ores.

7. To impound all mill tailings which assay over

$1.00 per ton.

8. Pay to the sellers any excess over $8.00 per

ton.

9. Work continuously not less than 150 shifts of

competent miners per month.
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10. Obtain and furnish to the sellers a release

or waiver from your vendors before you allow an\'

material, machmery or supx^lies to be l)rought upon

said property.

11. Obtain like releases from all emi^loyees and

furnish same to sellers before employing any labor.

12. Your ordering our representative off of the

l^roperty.

13. Your concealment from us of material in-

formation.

14. Your statement that "Mutual Gold Corpo-

ration has performed the contract on its part in

every particular". As long as you take this position,

there can be no negotiations.

Copies to

Mutual Gold Corporation

Box 377, Leevining, Cal.

Mutual Gold Corporation,

Attention: Mr. J. A. Vance, Gen. Mgr.
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PLAINTIFFS' EXHIBIT 16

Mutual Grold Corporation

401 Fernwell Building

Spokane, Wash.

Directors

J. A. Vance, Seattle, Wash.

Russell F. Collins, Leevining, Cal.

R. P. Woodworth, Spokane, Wash.

J. E. Stiegler, Naches, Wash.

W. L. Grill, Seattle, AVash.

F. T. Hickcox, Tacoma, Wash.

G. H. Ferbert, Naches, Wash.

Officers

J. E. Stiegler, President

R. P. Woodworth, Vice-President

J. A. Vance, Vice-President

Russell F. Collins, Vice-President

E. Fuson, Secy.-Treas.

September 12, 1938.

To the Stockholders of Mutual Gold Corporation

:

The stockholders of the company at the annual

meeting held on the 6th day of August, 1938, author-

ized the board of directors to sell, lease, deal with,

exchange or dispose of any part of or all of the

assets of the corporation, for cash or otherwise,

including exchanging for shares in another corpora-

tion, domestic or foreign, as they in their discretion

might deem expedient, advisable or desirable.

Prior thereto there had been submitted to the

board of directors an offer by Lloyd J. Vance. At
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the meeting of the board of directors following the

stockholders' meeting, the board was advised that

an offer w^ould be received from Mr. Cecil B.

deMille. The board meeting was adjourned to a sub-

sequent date, at which a proposal was submitted,

which proposition was considered by the board and

attempts made to secure certain changes therein.

The board deemed it advisable to consider such

proposition, as it was presented by Mr. Frank A.

Grarbutt, the agent of the owners of the Log Cabin

group of claims.

JJuring the course of the consideration of the re-

spective offers, a notice of cancellation of the com-

pany's contract of purchase covering the Log Cabin

group of claims was received by the company, which

notice was signed by Mr. Frank A. Garbutt.

In order to bring the matter to a head, the board

authorized Mr. Stiegler, Mr. Ferbert, Mr. Vance,

Mr. Hickcox and Mr. Grill to go to California and

confer with Mr. Garbutt. Thereupon, Mr. Ferbert,

Mr. Collins, Mr. Grill and the writer conferred

with Mr. Garbutt at Los Angeles and certain modifi-

cations of the contract proposed by Mr. Garbutt

were obtained and a contract signed by the writer,

as president of the company, subject to ratification

by the board. The terms of the contract were the

best it was possible to obtain from Mr. Garbutt.

A board meeting was held on the 7th day of Sep-

tember, at which the action of the president of the

company was ratified and the contract approved by

the board, subject to its ratification by the stock-
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holders of the company. The board members votmg-

in favor of the ratification were Mr. Ferbert, Mr.

Hickcox, Mr. Grill and Mr. Stiegler. Those voting

against were Mr. Woodworth and Mr. Vance. The

writer was advised that the contract was api^roved

by Mr. Collins, the one director absent. It was the

feeling of the writer, as well as the other members

of the board voting in favor of the contract, that if

it was not accepted the company would become in-

volved in long and expensive litigation with the

owners of the pro^Derty over the attempted cancella-

tion of the contract, and even though the company

were ultimately successful in such litigation, little

might remain for the stockholders after the termi-

nation thereof.

The writer wishes to state that if a longer time

had been available, and the conditions different, a

much better contract might have been obtained from

other sources. However, in view of the entire situa-

tion and the fact that the company has unpaid obli-

gations and no funds to carry on, the board members

voting in favor of the proposition felt that the corn-

pan}^ had no alternative.

You will find enclosed herewith proxy made out in

favor of the writer or blank. The writer wishes }'ou

to feel at liberty to exercise your best judgment in

the matter and if you wish to have your proxy run

to anyone else, eliminate his name and place the

name of anyone \'ou desire therein, if it is impos-

sible for you to be personally present at the stock-
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holders' meeting. However, the undersigned urges

you to be either present at said meeting or repre-

sented by proxy.

Sincerely yours,

J. E. STIEGLER,
JES:pb President.

PLAINTIFFS' EXHIBIT 17

NOTICE OF SPECIAL MEETING OF STOCK-
HOLDERS OF MUTUAL GOLD

CORPORATION

Notice Is Hereby Given that in accordance with

Resolution of the board of directors of Mutual Gold

Cori^oration passed on September 7, 1938, a special

meeting of the stockholders of said corporation will

be held at the office of the company at 401 Fernwell

Building, Spokane, Washington, on September 24th,

1938, at eleven o'clock A. M. for the purpose of

ratifying or refusing to ratify the action taken by

the said board of directors in accepting a certain

contract, dated September 2nd, 1938, by and be-

tween Mutual Gold Corporation and Frank A. Gar-

butt, said acceptance being subject to ratification by

the stockholders at a special meeting called for that

purpose and to consider at said meeting and pass

upon the offer of Lloyd J. Vance or any other offer

from any other person, firm or corporation, includ-
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ing authorization to the board of directors to accept

and execute same.

MUTUAL GOLD CORPORATION,
By E. FUSON,

Secretary.

[Written on reverse side.]

Sept 15-1938

Mr. Vance:

I ana sending you my proxy as if I send it to

Spokane it may be lost.

Thanks for your letter.

JENNIE M. TATTERSALL

PLAINTIFFS' EXHIBIT 18

(Postcard addressed to)

Mutual Gold Corporation,

Fernwell Building,

Spokane, Wash.

PROXY
Know All Men By These Presents that I, the

midersigned, do hereby constitute and appoint R. P.

Woodworth my true and lawful attorney to repre-

sent me at the special meeting of the stockholders

of Mutual Gold Corporation to be held on the 24tli

day of September, 1938, at eleven o'clock A. M. at

the office of the company, 401 Fernwell Building,

Spokane, Washington, and do hereby authorize and



vs. Frank A. Garhutt, et al. 297

empower him to vote at said meeting and at any

adjournment thereof for me and in my name and

stead upon the stock then standing in my name on

the books of said company, and I hereby grant my
said attorney all the powers that I should possess

if personally present at said meeting.

Witness my signature this 15th day of Septem-

ber, 1938.

JENNIE M. TATTERSALL
Witnessed By:

GEO. G. HANNAN

PLAINTIFF'S EXHIBIT 19

Mutual Gold Corporation

401 Fernwell Building

Spokane, Wash.

September 16, 1938.

J. E. Stiegler

R. P. Woodworth

J. A. Vance

Russell F. Collins

W. L. Grill

F. T. Hickcox

G. H. Ferbert

Directors of Mutual Gold Corporation:

Notice is hereby given that a Special Meeting of

the Board of Directors of the Mutual Gold Cor-
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poration is called to be held at 610 Colman Build-

ing, Seattle, Washington on Monday, the 19th day

of September, 1938 at the hour of 10:00 o'clock

A. M. for the purpose of reconsidering the action

taken by said Board upon the ratification by the

Board of the contract between Frank A. Garbutt

and the Mutual Gold Corporation dated September

2, 1938 and the further purpose of considering any

other proposal that may be brought before said

meeting for the develoj^ment and operation of the

Mutual Gold Corporation properties in Mono

County, California, and any other matters inci-

dent or pertaining to the aforementioned business.

(Signed) J. E. STIEGLER
President

PLAINTIFFS' EXHIBIT 20

Frank A. Garbutt

Suite 712—411 West Seventh Street

Los Angeles, California

September 12, 1938.

Mr. M. F. Haley,

Leevining, Cal.

Dear Mr. Haley:

When I talked with you last Saturday and Sun-

day 3^ou were to gather certain information and

write me your conclusions and recommendations at

once with a list of what changes you wanted to

make and what you needed to start up the mill with-
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out delay. A week later I have not heard from you.

I promised to write you not later than Wednes-

day afternoon or Thursday morning and this I

did. Knowing your condition as you told it to me,

I put you on my payroll for two weeks so you

could bridge over the delay without hardship to

yourself until the mine would be ready to employ

you.

I am particular about keeping any promises I

make and like those with whom I plan to become

associated to be the same. Otherwise there can l^e

no mutual confidence.

Sincerely,

F. A. GARBUTT.
FAG-C.

P. S. You will not, of course, go on my payroll

until you commence work.

F. A. G.

PLAINTIFFS' EXHIBIT 21

(Post Card Addressed to)

Lloyd J. Vance,

Joseph Vance Bldg., Spokane, Wash.

Spokane, Washington

September 20, 1938

Stockholders of Mutual Gold Corp.:

On Monday, September 19, 1938 your Board of

Directors reconsidered their previous action upon

the proposed contract with Mr. Frank A. Gar-
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butt, regarding the operation of the Mutual Gold

mining property and ratified and approved same

in accordance with the stockholders' authority of

August 6th, 1938.

It will therefore not be necessary to hold the

Special Stockholders' Meeting called for Septem-

ber 24th, and same is cancelled by order of the

Board.

J. E. STIEGLER
President

PLAINTIFFS' EXHIBIT 22

Minutes of Special Meeting of Directors of

Mutual Gold Corporation

Pursuant to due notice, a special meeting of the

board of directors of Mutual Gold Corporation was

held at 610 Colman Building, in the city of Seattle,

King County, Washington, beginning at, 10 o'clock

a. m. on Monday, the 19th day of September, 1938,

there being present Mr. J. E. Stiegler, Mr. J. A.

Vance, Mr. G. H. Ferbert, Mr. F. T. Hickcox, Mr.

R. P. Woodworth, Mr. W. L. Grill and Mr. Rus-

sell F. Collins.

The President asked Mr. Grill to act as secre-

tary of the meeting.

The secretary of the meeting read the notice

calling the meeting and the affidavit of the secre-

tary of the company regarding the mailing of the

notice.
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The secretary of the meeting thereupon read the

last notice of cancellation given by the owners of

the Log Cabin mining claims.

It was regularly moved by Mr. Grill and sec-

onded by Mr. Ferbert that the board reconsider the

action taken by it at its meeting on the 7th day of

September UT3on the following proceedmgs:

It was regularly moved by Mr. Grill and

seconded by Mr. Ferbert that the action of the

president of this company, Mr. J. E. Stiegier,

in executing that certain written contract dated

the 2d day of September, 1938, between Mu-

tual Gold Corporation, a corporation, and

Frank A. Garbutt, be ratified, approved and

confirmed, as fully and to the same extent as

though originally authorized by the board of

directors of this company, and that the said

contract be and the same is hereby ratified,

approved and confirmed in all details ; and that

the president of this company, Mr. J. E. Stieg-

ler, be and he hereby is authorized and di-

rected to carry out and perform the same and

to execute with the secretary of this company

all deeds, bills of sale and documents of every

kind and character whatsoever necessary to

make said contract legally effective and to carry

out the terms and provisions thereof, subject

to the ratification of the action of the board

thereon by a special meeting of the stockhold-

ers to be called for such purpose. * * *
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It was regularly moved by Mr. Grill and

seconded by Mr. Ferbert that this corporation

do and it hereby does accept that certain con-

tract bearing date the 2d day of September,

1938, between Mutual Gold Corporation, a cor-

IDoration, and Frank A. Garbutt, which con-

tract has been read to the board, and all of the

terms and provisions thereof; and that the

president of this corporation, Mr. J. E. Stieg-

ler, be and he hereby is authorized and directed

to execute said contract, if the previous ratifi-

cations thereof is not legally sufficient for and

on behalf of this corporation, and to execute

any and all documents, papers, bills of sale,

deeds and conveyances necessary to make said

document legally effective and to carry out the

terms, conditions and provisions thereof; this

action of the board to be subject to ratifica-

tion by the stockholders at a special meeting to

be called for such purpose.

The following voted in favor of said motion : Mr.

Stiegler, Mr. Ferbert, Mr. Collins, Mr. Hickcox and

Mr. Grill; and the following against said motion:

Mr. Woodworth and Mr. Vance. The President de-

clared the motion carried.

It was regularly moved by Mr. Grill and seconded

by Mr. Ferbert that, in view^ of the authority and

power given to the board of directors by the stock-

holders at a special meeting of the stockholders

called on the 6th day of August, 1938, and in view
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of the present financial condition of the company,

the action of the president of this company, Mr.

J. K Stiegler, in executing that certain written

contract dated the 2d day of September, 1938, be-

tween Mutual Gold Corporation, a corporation, and

Frank A. Garbutt, be ratified, approved and con-

firmed, as fully and to the same extent as though

originally authorized by the board of directors of

this company, and that the said contract be and

the same is hereby ratified, approved and confirmed

in all details; and that the president of this com-

pany, Mr. J. E. Stiegler, be and he hereby is au-

thorized and directed to carry out and perform the

same and to execute with the secretary of this com-

pany all deeds, bills of sale and documents of every

kind and character whatsoever necessary to make

said contract legally effective and to carry out the

terms and provisions thereof. Upon a vote being

had upon said motion, said motion was carried by

the votes of Mr. Hickcox, Mr. Collins, Mr. Grill,

Mr. Stiegler, and Mr. Ferbert. Mr. Woodworth and

Mr. Yance voted ^*No" upon said motion.

It was regularly moved by Mr. Grill and second-

ed by Mr. Ferbert that, in view of the authority

and power given to the board of directors by the

stockholders at a special meeting of the stockhold-

ers called on the 6t]i day of August, 1938, and in

view of the present financial condition of the com-

pany, this corporation do and it hereby does accept

that certain contract bearing date the 2d day of
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September, 1938, between Mutual Gold Corporation,

a corporation, and Frank A. ' Garbutt, and all of

the terms and provisions thereof ; and that the pres-

ident of this corporation, Mr. J. E. Stiegler, be

and he hereby is authorized and directed to execute

said contract, if the previous ratification thereof is

not legally sufficient for and on behalf of this cor-

poration, and to execute any and all documents, pa-

pers, bills of sale, deeds and conveyances necessary

to make said document legally effective and to carry

out the terms, conditions and provisions thereof.

Said motion carried by the votes of Mr. Stiegler,

Mr. Ferbert, Mr. Collins, Mr. Hickcox and Mr.

Grill. Mr. Vance and Mr. Woodworth voted *'No"

thereon.

It was regularly moved by Mr. Grill and seconded

by Mr. Ferbert that the president of this corpora-

tion, Mr. J. E. Stiegler be and hereby is authorized

and directed, for and on behalf of this corporation,

to borrow the sum of $25,000 from any person, firm

or corporation, upon the best terms possible, giving

the note of this corporation or other written obli-

gation, and for and on behalf of this corporation to

execute a pledge or assignment of any or all of

the assets of the corporation as security therefor.

Said motion carried by the votes of Mr. Stiegler,

Mr. Ferbert, Mr. Hickcox, Mr. Collins and Mr.

Grill. Mr. Woodworth and Mr. Vance votes ''No"

thereon.

Mr. Woodworth thereupon presented his resig-

nation as vice-president and a director of the com-
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pany, to take effect immediately. Mr. Vance there-

upon presented his resignation as vice-president

and director, to take effect immediately, and would

not reconsider such action. Said resignations were

thereupon duly and regularly accepted.

Mr. E. D. Weller was thereupon duly and regu-

larly elected vice-president of the company, to fill

out the unexpired term of R. P. Woodworth, re-

signed, as vice-president of the company, to serve

until his successor shall be elected and shall qualify.

. Mr. Vance thereupon presented to the meeting

the statements of Mr. J. R. Sturgeon for compen-

sation and Mr. M. F. Haley for overtime. No action

was taken thereon at the meeting.

It was regularly moved by Mr. Grill and sec-

onded by Mr. Ferbert that the secretary of the

company be authorized and directed to notify the

stockholders of the company of the action of the

board in ratifying and/or authorizing and ap-

proving the contract of F. A. Garbutt, and to fur-

ther notify the stockholders that the special meet-

ing of the said stockholders called for the 24th

day of September, 1938, had been called off by the

board. Upon a vote being had, said motion was

carried by the votes of Mr. Stiegier, Mr. Ferbert,

Mr. Hickcox, Mr. Collins and Mr. Grill. Mr. Vance

and Mr. Woodworth voted ''No" thereon.

No further business coming before the directors,

the meeting thereupon adjourned.

(Signed) W. L. GRILL
Secretary of the Meeting
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PLAINTIFFS' EXHIBIT 23

is set fortli in the Complaint, as Exhibit 7 thereto,

at page 58.

PLAINTIFFS' EXHIBIT 24

is set forth in the Complaint, as Exhibit 8 thereto,

at page 60.

PLAINTIFFS' EXHIBIT 25

is set forth in the Complaint, as Exhibit 9 thereto,

at page 62.

PLAINTIFFS' EXHIBIT 26

Frank A. Garbutt

Suite 712—411 West Seventh Street

Los Angeles, California

September 23, 1938

To the Board of Directors

Mutual Gold Corporation,

Mr. J. E. Stiegler, President.

Progress Report

Your bargain with me and its purposes have been

thoroughly discussed heretofore with a majority

of your Board and your attorney. I expect to in-

terest in your enterprise entirely satisfactory and

responsible parties and I hope that my connection

therewith will prove to be only a stop-gap for I
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have no desire, at, my age, to again become actively

interested in mining.

I have also heretofore made it sufficiently clear

to you that my first duty is to the owners of the

property, whom I represent, but that this duty is

not necessarily incompatible with a desire to pro-

tect your stockholders.

Time is a very essential element with you and

for one reason or another not necessary to go into

here, a lot of time you could ill afford has been

wasted.

Early in the fall of 1937 you had reached the

250 level and drifted into mill ore at which time

imder your contract you were obligated to build

a suitable mill for the economical and proper mill-

ing of the ore and to proceed without delay to

market same.

This you did not proceed to do. To the contrary,

these facts were concealed from the o^\aiers while

your manager attempted to buy out the owners at an

unfair discount and as late as the early part of

February wrote to an associate as follows

:

"... under the circumstances we can't do

anything except fire the whole crew and shut

dowm or get ahold of the contract."

This was a deliberate and willful violation of

your contract and for this and other reasons, the

owners, when the true conditions became known

to them, served upon you a notice of termination

of your contract in accordance with its terms.
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Prior to this, however, your manager still de-

layed complying with your contract with the own-

ers while he attempted to negotiate a contract with

either himself or his son which looked to giving

them control of the property upon terms which

your directors state were wholly unsatisfactory.

This delay extended up to the latter part of June

and culminated at a stockholders' meeting in Au-

gust, 1938, at which a report by Mr. Cole was pre-

sented to your stockholders. This report purported

to have been made some time in June and various

metallurgical determinations set. forth therein were

dated Jmie 14 and June 20th, respectively.

These delays are further rendered inexcusable

by the fact that your manager had received a writ-

ten report from Mr. Keily, dated March 10, ac-

quainting him with the true conditions at the mine

which formed a record which also aids the owners

in establishing a willful violation of their contract.

However, who ever caused these delays, the ef-

fects are the same except insofar as liability there-

for is concerned. The time is gone and your position

is jeopardized.

When you entered into your contract with me

and its ratification was delayed for one reason or

another while your opposing factions argued their

differences, I realized that a loss of this season would

be fatal to you and therefore, knowing that what-

ever the outcome a power line would be absolutely

necessary, I guaranteed the Power Company tlie
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cost of their survey and preliminary work to the

trifling amount of $500.00.

On receipt of your wire of September 19th that

my contract had been fully authorized, I have done

the following things:

1. Immediately ordered the power line, paid

$11,000 therefor and received the assurances of the

Company that it would be completed by October

15th, and sooner if possible.

2. Engaged Mr. Russell Collins, one of your di-

rectors, to act as assistant in the field to expedite

all work as much as possible; to keep in touch

with your Board of Directors and obtain your ad-

vice and to keep you informed of the progress of

our work.

3. I have engaged Mr. M. F. Haley, formerly in

your employ, who was most highly recommended to

me by Mr. Keily a few days before he died, and

called him here in consultation. Being a practical

mill man myself, it gives me pleasure to state I

have found Mr. Haley to be thoroughly familiar

with all of the details of his business and so far we

have been in thorough agreement as to past oj^era-

tions and future procedure. I have had assays made

for him so he could inform himself as to past re-

sults and estimate the future. We have discussed and

listed his requirements and have ordered such things

as required time to get and are receiving bids on

current material and supplies, such as electric

lamps, wiring, electric material, etc.
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4. Have gone into the matter of tailings dis-

posal and water pollution which appears to be a

sticker with no possible satisfactory solution that

does not involve future development from a dif-

ferent shaft, in the distant future and have, I hope,

devolved a temporary plan upon which Messrs. Col-

lins, Haley, Sturgeon and I can agree for the im-

mediate present that will enable us to acquire data

and work out a feasible plan for the future. We
have discussed this problem at length with compe-

tent engineers of the Western Machinery Co. and,

after several days of figuring, they frankly admit

their inability to solve it in a satisfactory manner.

I have communicated with expert engineering firms

in Salt Lake and Denver in an endeavor to find a

solution. I am also working on a novel solution

of my own which gives some promise.

5. We are lining up for consideration the neces-

sary equipment, hoist, cage, compressor, cars, jack-

hammers, receiver, mill, et^'.

6. Metallurgical Investigations: I want to say

in this connection that I have thoroughly studied

Mr. Cole's report and, while not wishing to be

considered as criticizing it in any way for what

it i^urports to be, I do not, find it either satisfactory

or convincing.

Briefly, his heads and values are computed in va-

rious ways $12.60 - $13.40 - $11.20 - $15.65 - $20.30

and $13.00 and recovery by amalgamation from

$8.50 to $5.60. 1 do not say that his computations are

not correct or justified.



vs. Frank A. Garhutt, et al. 311

Neither do I say that the metallurgical investi-

gations your manager had made in Los Angeles and

Berkeley are not correct as far as they go but to

me they are superficial and unconvincing and I be-

lieve it would be extremely hazardous to select and

install a mill without further knowledge.

I have therefore sent a 150 lb. sample to the

Colorado School of Mines, at Golden, whose equip-

ment and experience are unexcelled for making

metallurgical determinations; am consulting a lead-

ing engineering firm of Denver; have sent two 50

lb. samples to John Herman, of Los Angeles, who

is well equii:)ped for the determinations I desire to

make here (he has done work for me for 20 years)

and his reputation for care and accuracy is un-

surpassed. I am consulting mth R. A. Perez & Co.

who made some of the tests for Mr. Vance; am
making some tests in my own laboratory, which is

well equipped and has been in continuous operation

for 9 years, and will take such other steps as com-

mon prudence and these investigations dictate.

You will be kept advised through Mr. Collins of

results.

In addition to the above and in view of your prob-

lems I recently visited Bodie, where a friend, Mr.

Klipstein, is operating a large mill similar in flow

to the one we propose to install, and the Empire, at

Grass Valley, where a friend, Mr. Nobs, who has

known me for 20 years, is in charge of an 80 stamp

mill and cyanide plant, etc. of 400 tons daily ca-
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pacity, about such a plant as we might use, so as to

acquaint myself with modern practice.

I wish to assure you that as long as I am con-

nected with the management that every stockholder,

large or small, myself included, will receive exactly

the same treatment.

There will be no withholding or coloring of in-

formation. No director, myself included, will re-

ceive any consideration as such. We are trustees for

the stockholders. If we sink we will sink together.

If we profit, we will profit proportionately. There

will be no dodging of my responsibility to any stock-

holder of any corporation of which I am director or

manager.

If you should have any cause for dissatisfaction

I trust you will immediately commimicate with me
so that we may thrash it out without delay. I also

want the benefit of all of the advice and sugges-

tions that you can give me. We have a tough job

and I want to do my part well.

Sincerely,

FKANK A. GARBUTT.
FAG-C.
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PLAINTIFFS' EXHIBIT 27

MUTUAL GOLD CORPORATION
401 Fernwell Building

Spokane, Washington

September 26, 1938.

To the Stockholders of

Mutual Gold Corporation:

In connection with the deal which the company

has concluded with Mr. Frank A. Garbutt, you will

find enclosed herewith copy of a report which he

has just sent to the board of directors of the Mutual

Gold Corporation, which is self-explanatory.

Owing to the lateness of the season, it is impos-

sible to purchase and install a new mill before next

year. It appears from Mr. Garbutt 's report that

he plans to operate the property during the win-

ter if weather conditions permit by making neces-

sary changes so as to permit such operation. This

should be for the best interests of the Mutual, as

four or five months' further development work

should result in the blocking out of a much larger

body of ore. If this is the result, then it may be

possible that Mr. Garbutt will construct a larger

mill than his contract provides.

There is no question in my mind or in the minds

of the members of the board that all of tlie stock-

holders of the Mutual Gold Corporation will be

treated fairly and squarely by Mr. Garbutt and

that their interests in the long run will haA^e a

greater value than if any other offer had been ac-
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cepted, which would have occasioned unending liti-

gation. The writer has been advised that various

members of the board will send out letters to the

stockholders giving their views of the entire situa-

tion.

You may also rest assured that the board of di-

rectors of the compan}^, after a full and thorough

consideration of the matter, did what in its judg-

ment it deemed for the best intei-ests of the com-

pany.

You will be kept informed from time to time as

to the affairs of the company and the operation of

the mine.

Yours sincerely,

J. E. STIEGLER
President

JES:pb

PLAINTIFFS' EXHIBIT 28

October 3, 1938.

Mutual Gold Corporation,

Mr. J. A. Vance, General Manager,

Vance Hotel, Seattle, Wash.

Gentlemen

:

Under date of August 25th, 1938, our represen-

tative, Frank A. Garbutt, served upon you a no-

tice of termination of our contract with you as in

said contract provided, absolute in its terms, but

which left the door open to negotiations for a rein-

statement if undertaken by you at that time.
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Instead of opening such negotiations you re-

plied on August 29th, 1938

''Mr. Frank A. Garbutt

411 West Seventh Street

Los Angeles, California.

Dear Sir:

A copy of your letter of August 25, 1938 to

Mutual Gold Corporation has been received by

me. As general manager of Mutual Gold Cor-

poration and as a director I cannot accept can-

cellation of the contract to purchase Log Cabin

Mine.

Mutual Gold Corporation has performed the

contract on its part in every particular, and

until now there has not been the slightest in-

timation that its performance was not satis-

factory to the owners. I would thank you to

specify the matters claimed to be defaults,

and also the points of difference to which ref-

erence is made in your letter. Please promptly

advise me.

Very truly yours,

J. A. VANCE
General Manager, Mutual

Gold Corporation."

We considered your statement not in accordance

with the facts and, therefore, served a second no-

tice of termination upon yoii in order to cure any

possible technical defects in the previous notice.
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Mr. Garbutt informed us that at the earnest

solicitation of some of your directors and stock-

holders, he attempted to find parties who would

help you in your financing and, failing in this, that

he told you he would find $10,000 for you with which

to make the payment due November 1st so that you

Avould have time to turn around and not l)e coerced

into signing any contract unsatisfactory to you.

He informs us also that as a result of further

negotiations he entered into a contract with you,

designed as a stop-gap to enable you to proceed to

do the things your contract with us called for until

someone else could be found to help you; also that

in accordance therewith you have assigned to him

your interest in your agreement with us. However,

we find that such assignment does not conform to

the requirements of your agreement with us and

before w^e take up any negotiations looking to a

renewal of your contract we desire that you be

represented by a duly authorized representative in

addition to your assignee.

He also stated to you, so we are informed, that

his connection with you Avould have no influence

upon whether or not we rehabilitated your con-

tract, and this is true.

Mr. Garbutt has approached us seeking a rein-

statement of your contract which we have declined

under all of the circumstances as stated by him,

among which are that in hope of such reinstatement

he has expended a considerable sum of money in

building a power line to the property and for



vs. Frank A. Garhutt, et al. 317

other things designed to allow an early eomi)li-

ance with your terminated contract with us which

money was advanced without our knowledge and

was necessarily at his own risk.

Mr. Garbutt has also infoi'med us of }'our own

internal dissensions, and of the opposition in cer-

tain quarters to him and his contract, in all of which

we have no direct concern.

In view of all of the circumstances we are re-

lieving Mr. Garbutt of the responsibility of repre-

senting us and you will, in event you desire to

communicate further, address us individually ; C'han-

dis Securities Company, Times Building, Los An-

geles, attention of Harry Chandler, and x\lice (lark

Ryan, 112 South Orlando Street, Los Angeles.

We have a friendly feeling for Mr. Russell Col-

lins through whom most of our business has l)een

done and we have no desire to work a hardship

upon your stockholders, many of whom we believe

are in ignorance of the true conditions, but:

We are not satisfied with the way you have evad-

ed carrying our your contract with us nor pleased

with your Managing Director, Mr. Vance's uncan-

did statement to us that ''you have complied with

your contract in every particular", when you w^ell

know this is not true and, in view of the many
concessions we have made you in the past we are

not pleased by your concealment from us of devel-

opments at the mine; nor by the excuse of your

manager's attornev that vou had no contractual ob-
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ligation to inform us; nor by his contention that

our failure to take action sooner, constituted a

waiver of the many breaches of your contract, and

we are not at all reassured by your internal dis-

sensions, nor by the threats of litigation amongst

yourselves which it appears have been extended to

covertly include us.

As long as this is possible or theratened, you

may expect no consideration from us.

If our former contract could not be enforced for

the reasons intimated, that is sufficient reason in

itself for our reluctance to reinstate it.

However, we still do not desire to close the door

against further negotiations and, as your time is

short, we state our position as follows:

We consider your former contract as terminated

and at an end. We are willing to enter into nego-

tiations looking toward making a new one pro-

vided such negotiations are instituted at once and

completed before November 1st, 1938.

We would expect such new contract, amongst

other things, to provide full protection for us

against such eventualities as led up to the termina-

tion of your former contract and against such

threats as its termination brought forth as well

as against happening which might impair our se-

curity.

We would be pleased to receive a statement of

your position and your views on the subject and

an intimation of the course you intend to pursue.
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Also it may save time if you will designate a per-

son to represent you in these negotiations.

Yours truly,

CHANDIS SECURITIES
COMPANY

By HARRY CHANDLER
President

AIJCE CLARK RYAN

PLAINTIFFS' EXHIBIT 30

Minutes of Special Meeting of Directors of

Mutual Gold Corporation

Pursuant to due waiver of notice, a special meet-

ing of the directors of Mutual Gold Corporation, a

corporation, was held at 610 Colman Building in

the City of Seattle, King County, Washington, on

Friday, the 21st of October, 1938, there being pres-

ent Mr. Stiegler, Mr. Ferbert, Mr. Hickcox and

Mr. Grill. Mr. Collins was absent.

The meeting was called to order by Mr. Stiegler,

the President, who presided.

The following resolutions were duly introduced,

discussed and, upon a vote being had, unanimously

adopted

:

Resolved, that Mr. G. H. Ferbert and Mr. W. L.

Grill, directors, be and they hereby are authorized

and directed to go to California to negotiate with

Mr. Garbutt with reference to cancellation of his

contract, and for the negotiating with him to secure
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the advances which he has made or may hereafter

make as required by his contract, or negotiate for

such other arrangements therefor as may be for

the best interests of the company; and

Be It Further Resolved that Mr. G. H. Ferbert

and Mr. W. L. Grill are hereby authorized and di-

rected to arrange, if they deem it advisable, for

the organization of a new corporation under the

laws of California or any other state, with a par

value of $10,000, divided into 10,000 shares, or such

other par value or number of shares as they might

deem advisable, and to subscribe to said shares for

and on behalf of the Mutual Gold Corporation.

Resolved, that in the event such corporation is

organized, Mr. G. H. Ferbert and Mr. W. L. Grill

be and they hereby are authorized and directed to

arrange for the transfer of mining claims, contract

and machinery from Frank A. Garbutt to said

new corporation in connection with the termination

of the said contract with Frank A. Garbutt, if

the same shall be terminated.

Resolved, that Mr. G. H. Ferbert and Mr. W. L.

Grill be and they hereby authorized to designate

the temporary directors of such new corporation,

if one be organized.

Resolved, that Mr. G. H. Ferbert and Mr. W. L.

Grill be and they hereby are authorized and directed

to negotiate for and on behalf of this company

with Mr. Frank A. Garbutt for the obtaining of a

new contract, if Mr. Frank A. Garbutt is desirous
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of entering into a new contract after the termina-

tion of the present one, any and all of such terms

to be wholly subject to the subsequent approval,

confirmation and ratification of the board of di-

rectors.

Resolved, that Mr. G. H. Ferbert and Mr. W. L.

Grill be and they hereby are authorized and di-

rected to enter into negotiations for and on behalf

of the company in comiection with the existing con-

tract of Mr. Frank A. Garbutt, and any new con-

tract, if any, which he may desire to submit to Mu-

tual Gold Corporation, which negotiations shall

be completely subject to the approval, confirmation

and ratification of the board of directors of the

Mutual Gold Corporation.

Resolved, that Mr. G. H. Ferbert and Mr. W. L.

Grill be and they are hereby authorized and di-

rected to negotiate a loan in the sum of $10,000 to

pay for the subscription of $10,000 to the new

company, in the event that a new company is or-

ganized.

Mr. Grill thereupon suggested that a director be

appointed to fill out the unexpired term of Mr. R.

P. Woodworth, resigned, and Mr. A. P. Bowes

was duly nominated and, upon a vote being had,

elected as a director of the company, to fill out th(;

said unexpired term of Mr. Woodworth, and to serve

until the next regular annual meeting of the stock-

holders and until his successor is elected and shall

qualify.
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No further business coming before the directors,

the meeting thereupon adjoumed.

W. L. GRILL
Secretary Pro Tern

PLAINTIFFS' EXHIBIT 32

is set forth in the Complaint, as Exhibit 10 thereto,

at page 65.

PLAINTIFFS' EXHIBn^ :}4

Mimites of Special Meeting of Directors of

Mutual Cxold Corporation

Pursuant to due waiver of notice and consent

thereto, a si)ecial meeting of the directors of Mu-

tual Grold Corporation, a corporation, was lield on

Monday, the 7th day of November, 1938, at TSIO

Colman Buildino' in the city of Seattle, King

County, Washington, there being present Mr. J. F.

Stiegler, Mr. F. T. Hickcox, Mr. W. L. Grill and

Mr. A. P. Bowes, constituting a majority (^f the

directors of the company.

Tlie meeting vras called to oj-der by the President,

741- T. F ^'liealfr. V\-ho presided.

Mr. (^h'ill fully repoi'ted the resnlts of his nicft-

ing with Mr. Garbutt in Los Angeles on October 31

and November 1 and 2.

Mr. Grill also reported that he and Mr. Ferbert

had acknovrledged receipt, on behnlf of the Mutual

G-ohl Coi-r)oration. of notice of withdrawal of the
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company's contract of September 2 and September

22, 1938, with Mr. Frank A. Garbiitt, and also the

execution of an agreement with Mr. Garbutt by

Mr. Grill and Mi-. Ferbert, as directors and repre-

sentatives of the Mutual Gold Corporation, dated

Xovember 1, 1938, subject to the ratification and

approval of the board of directors.

The following resolution was duly introduced,

discussed and u])on a vote being had, unanimously

adojjted:

Resolved, that the execution of that certain con-

tract read to the board, dated the first day of No-

vember, 1938, between Mutual Gold Corporation and

Frank A. Garbutt, signed by W. L. Grill and G. H.

Ferbert, as representatives and directors of the Mu-

tual Gold Corporation, be and the same is hereby

ratified, ap]jroved and confirmed as the contract of

tlie Mutual Gold Corporation; and

Be It Further Resolved, that if for any reason

the signatures of the said W. L. Grill and G. H.

Ferbert are in any way insufficient, the President

of this cor})oration, J. E. Stiegler, be and he hereby

is authorized and directed to execute the said agree-

ment as President of the corporation.

The following resolution was duly introduced,

discussed and, upon a vote being had, unanimously

adopted

:

Resolved, that the President of this corporation

be and he hereby is authorized and dii-ected to exe-

cute a conditional sale contract covering the ])ur-
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chase of certain mining machinery and equipment

with the Western Machinery Compan}^, which con-

tract Avas read to the board.

No further business coming before the board, the

meeting thereupon adjourned.

W. L. GRILL
Secretary pro tem.

PLAINTIFFS' EXHIBIT 36

MUTUAL GOLD CORPORATION

401 Fernwell Building

Si^okane, Washington

December 1, 1938.

Mutual Gold Cor])oratiou Stockholders:

Enclosed lierewitli i)lease find Progress Re])ort

recently sent to the Board of Directors of Mutual

Gold Cor])oratio]i by Mr. Frauk A. Garbutt.

Tt is the intention of the Bo.^rd to send re])orts

to the stockholders from time to time so that they

may keep ]:)osted on the affairs of tlie Company.

Yevy truly yours,

MT^TI^AL GOLD CORPORATION
By J. E. STIEGLER

President.

Enc.
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PLAINTIFFS' EXHIBIT 37

Minutes of Special Meeting of Directors of

Mutual Gold Corporation

Pursuant to the consent of all directors of the

com])any, a special meeting" of the board of direc-

tors of Mutual Gold Corporation, a corporation, was

held at 610 Colman Building- in the city of Seattle,

King- County, Washington, on Monday, the 28th

day of November, 1938, at the hour of 10 o'clock

A. M., tliere being present a majority of the board

of directors.

The meetiug was called to order by the President,

Mr. .1. E. Stiegler, who presided.

The meeting considered the contracts presented

by Mr. Garbutt aud authorized Mr. W. L. Grill to

])re])are a contract as nearly along the lines of the

old contract as ])ossible, consistent vrith certaiu ideas

Mr. Garbutt desired iucor])orated in it.

The meeting was thereupon adjourned to the 9th

day of December, 1938, at the hour of 10 o'clock

a. m., to meet at 610 Cohnan Building, Seattle,

Washington.

W. L. GRILL
Secretary Pro Tem.
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PLAINTIFFS' EXHIBIT 38

Minutes of Adjourned Special Meeting of Directors .

of Mutual Gold Corporation

Pursuant to notice given at the special meeting

of the directors of Mutual Gold Corporation held

on the 28th day of November, 1938, which was ad-

journed to the 9th day of December, 1938, a special

meeting of the directors of said Mutual Gold Cor-

])oration, a corporation, was held at 610 Colman

Building, Seattle, King County, Washington, on

Friday, the 9th day of December, 1938, at the hour

of 10 o'clock a. m., there being present a majority

of the directors of the company.

The meeting was called to order by Mr. Stiegler,

the President, who pi'esided.

Mr. Grill stated the progress that had been made

in connection with the making of a new contract

with Mr. Garbutt; he stated tliat he had drawn u])

a pro])osed contract and sent it to Mr. Garbutt, who

apparently wanted some changes in it and was

studying it.

It was duly moved, seconded and carried that

the president and secretary of the company be

authorized and directed to execute a request ad-

dressed to Mr. Frank A. Garbutt, requesting liim to

advance such monies as may be necessary to com-

plete the ]:>i]ie line, repair the mill, pay taxes, etc.

in getting the property ready for operation, and

that such advances will be covered b}^ notes as ]^ro-

vided in contract with Mr. Garbutt dated Novem-

ber 1, 1938.
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No further business coming before the directors

at this time, the meeting was adjourned until De-

cember 17, 19138, at 10 o'clock a. m.

Secretary pro tern.

Approved

:

J. E. STIEGLER
A. P. BOWES

Directors.

PLAINTIFFS' EXHIBIT 39

Minutes of Special Meeting of Directors of

Mutual Gold Corporation

Pursuant to notice and consent, a special meeting

of the directors of Mutual Gold Corporation, a cor-

poration, was held at 610 Colman Building in the

city of Seattle, King County, Washington, on Sat-

urday, the 17th day of December, 1938, at the hour

of 10:00 o'clock a. m., there being present at said

meeting Messrs. J. E. Stiegler, F. T. Hickcox, W.
L. Grill and A. P. Bowes.

The iueeting was called to (U'der by the President,

Mr. Stiegler, who asked Mr. Grill to act as secretary

of the meeting.

After discussing the affairs of the company, the

following resolution was introduced, seconded and,

upon a vote being had, unanimously adopted:

Whereas, this corporation has been negotiating

f<u' some few weeks with Mr. Frank A. Garbutt for
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a contract along the lines of the contract made with

him on or about September 2 and 22, 1938; and

Whereas, the terms of such contract have been

practically agreed upon ; and

Whereas, the form of such contract has been read

to and studied by the board ; and

Whereas, it will be for tlie best interests of this

company that said contract be entered into; now,

therefore,

Be It Resolved that this company enter into said

contract with said Fi-ank A. Garbutt, which con-

tract lias been fully read, discussed and studied by

the board; and

Be It Further Resolved, that the president and

secretar}' of this cori)oration be and they hereby

are authorized and directed to execute said contract

for and on behalf of this company, and to affix the

seal of this company thereto.

Be It Further Resolved, that the President of this

corjjoration be and he hereby is authorized and di-

rected to deliver said contract to said Frank A. Gar-

l)utt and to I^<\ii' Cabin Mines Company, a cor]^ora-

tion.

Mr. Tom L. Wyckoff was thereupoii duly nom-

inated to serve ns director of the company, to fill

out the unex])ired term of Mi*. J. A. Vance, resigned,

and to serve until the next regular annual meeting:

of the stockholders of the company and until his

successor shall be elected and shall qualify. Fjx^u

a vote, ?dr. Wyckoff was nnaniinously elected siu-h

director.
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No further business coming before the directors,

the meetiui*' tliereupon adjourned.

W. L. GRILL
Secretary pro tern.

PLAINTIFFS' EXHIBIT 40

is set forth in the Com})hiint, as Exhibit 11 thereto,

at page 69

PLAINTIFFS' EXHIBIT 41

Mimites of the Fourtli Meeting of the Board of

Directors of Tjog Cabin Mines Company

On January 4, 19.39, at 12:00 o'clock noon, the

fourth meeting of the board of directors of the Log

Cabi]i Mirics Compan.v^ was lield at 411 West

Seventh Street, Los A.ngeles, California, Room 712.

Directors S. C. Hall, Chas. F. Hathaway, G. LI. Fer-

bert, and Russell F. Collins were ]^resent. Director

William L. Grill was absent, bit the secretary had

received from him a telegram, which read as follows:

January 4, 1939

You Have My Permi.sKion Hold Meeting Log

Cabin ApproA-e Contract and Other Matters in

Connection With Contract.

W. L. GRILL.

The meeting was callen to .n-dei- by Mr. S. C. Hall,

president, who stated that the purpose of the meet-



330 Helen M. Sutherland, et al.

ing was to consider whether the corporation should

execute a certain contract that had been prepared

under date of December 17, 1938, in which Mutual

Gold Corporation was the first party, Frank A. Gar-

butt was the second party, and Log Cabin Mines

Company was the third party. Mr. Hall further

stated that as he understood it, the proposed con-

tract was intended to accomplish substantially the

results aimed at in a contract dated September 2,

19:]8, and a contract dated September 22, 1938, be-

tween Mutual Gold Corporation as the first party

and Frank A. Garbutt as the second party, which

contracts had been terminated by the mutual con-

sent of the parties thereto on or about November

1, 1938. After extended discussion, it was, on mo-

tion of Mr. Ferbert seconded by Mr. Collins and

carried by the affirmative vote of all directors

present.

Resolved that the i)resident and the secretary of

this cor])oration be, and they are hereby, authorized,

em])owered, and directed to execute and deliver on

behalf of this corporation that certain contract bear-

ing date December 17, 1938, in which Mutual Gold

Cor])oration is the first party, and Frank A. Gar-

butt is the spcoud ])arty, and this cor])oration is the

third i)ai'ty, which said contract has already been

executed by the Mutual Gold Corporation.

yiv. C(^llins then tendered the folloAving written

resignation

:
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Mr. S. C. Hall, President,

Log Cabin Mines Company,

Los Angeles, California.

Dear Mr. Hall:

1 hereby tender my resignation as a director

of Log Cabin Mines Company to take effect

iinmediately.

(s) RI^SSELL F. COLLINS

On motion made by Mr. Ferbert, seconded by Mr.

Hathaway, and a])|)roYed by the affirmative vote of

all directors present, the resignation was accepted.

Mr. Ferbert then nominated Mr. A. R. Carter,

foi-merly a director, to fill the vacancy on the board

made by Mr. Collins' resignation. Mr. Hathaway

seconded the nomination. No other nominations be-

ing made, the nominations were closed on motion of

Mr. Hathaway, seconded by Mr. Ferbert, and car-

ried by the mianimous vote of all the directors

present. The qnestion of Mr. Carter's election then

being put before the board, he was unanimously

chosen.

There being no other matters to come before the

meeting it was adjourned by affirmative vote of all

directors ])resent on motion inade by Mr. Ferbert

and seconded by Mr. Hathaway.

CHAR. F. HATHAWAY
Secretary.

We the undersigned, being all the board of di-

]*ectors of Log Cabin Mines Company at the time

the meeting referred to in the foregoing minutes was



332 Helen M. Sutherland, et at.

called to order, do hereby waive notice of the time

and place of the meeting of said board held at 12 :00

o'clock noon on Jannary 4, 1939 at 411 West Seventh

Street, Los Angeles, California, in Room 712; and

we hereby approve the foregoing minutes of the

I^roceedings had at said meeting.

Dated, January 4, 1939 S. C. HALL
Dated, January 4, 1939 CHAS. F. HATHAAVAY
Dated, January 4, 1939 G. H. FERBERT
Dated, January 4, 1939 RUSSELL F. COLLINS
Dated, January 5, 1939 WITJ.IAM L. GRILL

I, the undersigned, being tlie person who was

elected to the board of directors of Log Cabin Mines

Company at tlie meeting referred to in the foregoing

minutes, do liereby waive notice of the time and

place of said meeting held at 12:00 o'clock noon

on January 4, 1939 at 411 West Seventh Street,

Los Angeles, California, in Room 712; and I do

hereby approve the foregoing minutes of the pro-

ceedings had at said meeting.

Dated, January 4, 1939.

A. C. CARTER.
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PLAINTIFFS' EXHIBIT 42

FRANK A. GARBI^TT

Suite 712 - 411 West Seventh Street

Los Angeles, Cal.

To the Board of Directors, Mutual Gold

Corporation,

Mr. -T. E. Stiegler, President.

Progress Report

My last report was made to 3^ou November 22,

1938, Since then, however, your Board of Directors

has been_ kept in close touch with all operations by

means of daily air mail letters to your President at

Naches; your director, Mr. Grill, at Seattle; and

your Director, Mr. Ferbert, at Long ]^>each, together

with co])ies of uuich of the routine correspondence

involved.

Director Russell Collins has kept in close touch

by personal contact, so that 3^our Board has been

fully informed at all times an.d has been consulted

in advance of any work contem])lated and their ad-

vice sought and carefully considei*ed.

I feel, and I think you agree that your Board of

Directors are functioning one hundred per cent in

controlling and conducting your Company's affairs,

being enabled to do so intelligently by the complete-

ness and promptness with which all information

reaches them.

It pleases me to state that the Comj^any's business

as far as I can see, is gradually getting into a bet-
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ter and sounder condition and, although there are

innumerable things to do to protect your titles and

develop your property that they are being given

proper attention as expeditiously as opportunity

affords.

Among other things referred to are

:

Your Relationship With the Owners. Although

you made your last j)ayment promptly you are still

in default as to many material things, some of

which, as, for example, failure to impound your

tailings can not be corrected. While not waiving

these various defaults the owners have shown a

disposition to be lenient and, although I can not

guarantee it, am hopeful that we will have no

serious trouble with such matters, this particular

one being dei)endent u]>on what damage may occur

to parties owning ])ropei'ty below us.

Titles to Your Holdings. It is im])oi*tant that

some of your claims should be i)atented without fur

ther delays. This is being studied. It is to some ex-

tent dependent u]^on the weather as survey by tlie

U. S. Deputy Surveyors are amongst the necessary

steps. There are also some matters of policy to be

considered.

The title to your water is going to be questioned

and the legalities involved are being carefully ex-

amined into. We have obtained copies of tlie briefs

from the attorneys w^ho tried some of the City's

cases who were my attorneys for over twenty years

and the law and the facts are being briefed for our

])rotection.
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Road Development. For twenty-five years the

operators of this property, including ourselves, have

been wasting mone}^ in hauling over and attempting

to maintain impossible roads and prohibitive grades.

I am not discussing here the developing of the

Mine itself nor the planning of a proper process nor

the building of a suitable mill. These subjects are

too complicated to be determined finally with our

present knowledge.

As you know, they are being studied intensively

and work is being ex])edited as rapidly as business

prudence and good judgment will permit. You are

completeh^ familiar with all of the considerations

governing this but it is appropriate to say that I

am not displeased with the progress made with our

metallurgical and ])hysical ])roblems.

Before a study of tliese matters can be completed

it will be necessary to o])erate the property and

ascertain a great many things not now kno^\^l in

order to secure the ])est approximate results both

in operation and in initial expenditure. This work

is receiving my best attention as you are completely

aware. We have tied ourselves to no one engineer-

ing firm but are consulting the best technical and

operating skill in the United States and in the final

analysis will be governed by our own knowledge and

not by any individual ()])inion for, while our opera-

tions are small, they are vital to us and we can not

afford to tiike any chances.

Now as to details to date

:

1. Our ])ower line, as previously reported, is

complete, as is also another power line 1,500 feet
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long, with butt-treated poles to serve the four

I)unips for our tailing disposal line.

2. A transformer of our own for electric light-

ing and a lighting system have been installed to i-e-

place the inadequate and expensive contraption we

had.

3. AYe have completed the installation of a tail-

ings line about 2600 feet long to the Federal Site

and built a dam there; thus affording a safe place

for the disi^osal of our tailings and insuring a

future comi)liance with this ])rovision of our con-

t]*act. AYhile tliis o])eration will bo temporarily

troublesome and expensi^T it is the only possible

procedure that is entirely safe that is o])en to us

under i)resent conditions.

4. The 2,800-foot, 8-inch pipe line from the drain

tinniel to "the sink" for the disposal of our "red"

mine water has been completed and insofar as pos-

sible, j)rotected. Its upi)er end is 16-inch. Mr. Stur-

geon came well within his estimate on the cost of

this installation.

5. Considerable trenching has been completed on

the hill side to ])rotect the drainage tunnel from

continued damage by surface water and, in Mr.

C(^llins' opinion, to minimize the chance of liability

from tbe u]ii!n])()unded tailings. I have no worth-

while ()])ini(>n on this.

6. The installation of the electric hoist is com-

])leted and my advice is th.at it is o])erating satis-

factorily.

7. The cage is also operating satisfactorily in

thp shaft.
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8. New mine cars are on hand.

9. The compressor is complete.

10. We are placing the one-inch compressed air

line throughout the mine with 2-inch galvanized

pi])e.

11. The old stamp mill has been completely

overhau.led. It is ready to run. I expect trouble with

it, especially its ore elevating system which was so

i!n])ossible before.

If this mill stands up, I have a plan for utilizing

it for secondary crushing in the future which will

salvage a part of its cost, in which case it will be

further remodeled in the spring. Nothing but a trial

can determine this.

12. Compressor and Hoist house is complete.

13. Heaters, as before re])orted, are installed.

11. All ])ayrolls have, of course, been met

])rom])tly.

15. An intensive study of our metallurgical and

oj)erating problems has been and is being made and

I am ])leased to rej)ort substantial progress and the

accumulation of much reliable information.

^6. Preliminary surveys have been made by

com])etent engineers of new roads, and their feasi-

bility at a reasonable cost is assured. The construc-

tion. iK^wever, must await s])ring iuid the tliawing

of the gromid. Possibly $2,500 or $3,000 v;i11 r-over

this cost.

17. AVe have been favored so far by a xevy o])en

winter. We can not haid in the daytime but can

haul at uio'ht v:hen the 2Tound is frozen.
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18. Last week we put about 60,000 feet of mine

timbers on the hill.

19. New^ jack hammers have been bought and

received.

20. I have bought and delivered to the mine sup-

plies consisting of fuel oil, coal, carbide, steel, track,

provisions, drills, explosives, equipment, etc., and

barring accidents and after the usual adjustments

we are ready to run and I am very much in ]io])e

wc will be able to run throughout the winter. In

fact, I ex])ect it. This will enable us to gain much

needed information.

We have spent $50,253.87 to date and I do not

believe $500 of this has been wasted. On the other

hand I have saved the Company more than ten times

this amount that I know of by close ]^ersonal at-

tention to detail. Of this amount $10,000 was for

your payment to the owners; $11,000 for payment

for your major power line; $7,220.72 for consumable

su|)T)lies for winter operations, and $14,274.87 f(U'

equipment such as compressor, hoist, pipe lines,

auxiliary power line, mill motors, lighting ])lant,

mine cars, new jackhammers, electric wiring, etc.

In concluding allow me to thank you gentlemen

for your splendid cooT)eration and understanding.

Your suggestions and advice have been timel>' and

excellent and it is a ]:)leasure to work with ])eo])le

who are familiar with the situation and who do not

think that all you have to do is to buy something

called a mill and start i)aying dividends.
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The landscape is clotted with that kind of mills

that never earn a dividend.

I wish you could find some way of acquainting

your stockholders with the conditions, what you

have accomplished and what you have gone through

in the past for their sake. A few words on paper

cannot begin to tell this story.

The devotion of Russell Collins to the interests

of tlie Mutual is touching in the extreme. I know

that he has gone hungry and cold in his endeavors

to ]>ull them out of the \\o\^ they had, through n(^

fault of his, gotten into.

Your President and also Director Ferbert have

shown a willingness to sacrifice not only their time

but also their uioney to benefit the stockholders and

this, may I state, is in such marked contrast to the

iisiuil corporation director who is generally con-

cerned only in i)rotecting his own interests that it

has furnished the inspiration and the incentive to

me to carry on at a time when the association prom-

ised to become an unj^leasant one.

Nor can I close without paying tribute to the

faithful cooperation of our men at the mine and

es|)ecially our underground man, Mr. Sturgeon, and

our mill man, Mr. Haley. They have worked hard

and faithfully for the Company and it is due to

their devoted efforts that we are able to run this

winter.

For example, our eight-inch pi])e line vras finished,

well under Mr. Sturgeon's estimate of cost, on a day
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when six inches of snow was blown off of the moun-

tain by a howling blizzard.

They have given me at all times faithful coopera-

tion even when perhaps they did not agree with

what I was doing and I can depend on them to voice

their independent opinions and then do their best to

prove that thej^ were wrong if I over-rule them.

More than this, no manager can ask of any head

of a department.

We all know the irre])ara])le loss that the deatli

of Mr. Keily was to the enterprise and to all of us.

While he had not been with me for several years

on aceomit of my retirement from mining, he lias

been in my employ without missing a pay day for

17Vl> years during wliich time he never received less

than $300 per month and expenses.

Mr. Keily was a mining engineer of unusual a])il-

ity in addition to being a practical miner and it was

with a heavy heart that I consented to go on with

you when he passed away for I had no hallucina-

tions about the trouble and detail involved.

That with your cooperation this work bids fair to

become more of a ])leasure than a burden is the

highest com])liment I can pay you and I am en-

deavoring to so arrange your affairs that if anythi]ig

happens to me that you w^ould not be adversely

affected.

In conclusion, may I sum up by saying that with

economical and disinterested management and by

building u]) an efficient and loyal organization we
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have a fair chance of success. You may depend

upon my best endeavors.

I have heard of efforts being made by unknown

parties to buy stock cheap. I wish you could find

some way to advise your stockholders to hold on to

their stock. My interests are not for sale.

Sincerely,

FRANK A. GARBUTT.
FAG-C.

PLAINTIFFS' EXHIBIT 43

Mutual Gold Corporation

401 Fernwell Building-

Spokane, Washington

January 14, 1939

To the Stockholders of Mutual Gold Corporation

:

You will find enclosed herewith notice of Annual

Meeting of the stockholders of the company, to be

held on the date fixed by the by-laws.

You will also find enclosed herewith latest prog-

ress report of Mr. Frank A. Garbutt. You will note

from this that Mr. Garbutt has expended $50,253.87,

up to January 8, all of which expenditures w^ere

necessary before the property could be ])ut in opera-

tion.

The drain tunnel to the sink and the installation

of the tailings line were necessary to keep the water

and the tailings out of the creek which runs through

Mrs. Cunningham's property. An effort was made
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by Mr. Garbutt to make a satisfactory arrangement

with Mrs. Cmmingliam to use the creek for water

and tailings disposal, but without success. During

a period of prior management a disposal line from

the mouth of the drain tunnel to the sink was con-

structed at a considerable expense, but it was not

l;roper]y constructed, thus necessitating a new in-

stallation. The new installation is now constructed

at a proper grade and should cause no further

trouble to the company.

The mine was ready to conmience operations sev-

eral days ago, but at the last minute it was found

that the water pipe leading to the property was

frozen at some point and the getting of this line

in operation occasioned some delay. However, the

mill began operating on January 12, 1939.

Mr. Garbutt has kept the directors fully informed

of what is transpiring at the property, and has out-

lined to them from time to time for their approA^al

the work which he is undertaking. This is some-

thing which has never occurred before. Mr. Garbutt

is also making a study of the ore and the property,

so as to determine the proper equipment for obtain-

ing the best recoveries from the ore. He is doing

this in a very thorough manner and I have no doubt

that when he fuially recommends what equipment

should be placed upon the property for this pur-

pose, it will be successful.

It has been a real pleasure to the writer, and I

feel also to the board, to have a man in charge of
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the operation who not only knoNvs what he is doing,

but who does not hesitate to do it when he finds out

what should be done. Mr. Garbutt realizes better

than anyone else that the property will have to have

the most economical kind of operation to be success-

ful, and you may rest assured that it will have just

that kind of operation. He was severely handicapped

owing to the shortness of time which he had to

attempt to get the j^rofjerty in operation this year.

I may also frankly say in this connection that I

doubt very much if we could have found another

l)erson in the United States as well qualified in

every respect to handle this property.

As you are doubtless aware, a number of months

this year were lost, during which the board was

considering the offer of the Vance interests and

the one made by Mr. Garbutt. After long delay and

much opposition, the board finally concluded that

it would be for the best interests of all the stock-

holders to accei)t Mr. Garbutt 's offer, which was

reduced to a contract. This contract was more than

lived up to by Mr. Garbutt. For various reasons,

ho^^*ever, he desired to terminate the contract and

a new one has been prepared which has met the ap-

proval of the board but has not yet been executed

and delivered to the company by Mr. Garbutt. We
should have some word on it before the stockhold-

ers' meeting.

The comj^any has a serious controversy with Mr.

Vance. When the deal with Mr. Garbutt was closed,
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Mr. Vance insisted upon the immediate payment of

the production notes, as well as certain advances

which he claims to have made on the company's

behalf. Of course it was impossible to make any

immediate settlement. He later modified his de-

mands and insisted upon said advances being repaid

within one }'ear and the production notes at a later

date. No settlement could be made along this line

until the company knew when it might have suffi-

cient resources to take care of any settlement which

it might make. If such a settlement were made and

the company unable to meet the obligations when

they fell due, then the interests of the stockholders

would be completely wdped out, and this is what the

directors are desirous of avoiding. Whenever Mr.

Vance is willing to make an arrangement which will

not jeopardize the interests of the stockholders, the

present board of directors will meet him more than

half way.

You will find enclosed herewith a proxy, which is

self-exj^lanatory. If you desire to continue the pres-

ent management of the company's affairs and the

present board, which has and will work for the ])est

interests of all of the stockholders, kindly sign the

enclosed proxy and return to the office of the com-

pany. If, on the other hand, you feel that the 2)res-

ent board has not worked unselfishly and for your

best interests, do not hesitate to vote for anyone you

desire, Ijecause we are all working for one end, and

that is to make the projjerty and the company a

success. .
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You may be inforiried prior to the stockholders'

meeting that many things may occur detrimental to

your interests because of the arrangement made

with Mr. Garbutt. In this connection please bear in

mind that certain statements were made to some of

you at the time the contract was first entered into

as to what would happen if the contract was made.

Certainly none of these things has happened and

you are now in a position to judge performance

against any assertions of what may occur in the

future.

It is the writer's personal opinion, in conclusion,

that the stockholders will be highly satisfied with

Mr. Garbutt 's operation during the coming year

and that they may expect a fair and square deal

from him.

Yours sincerely,

MUTUAL GOLD CORPORATION,
By J. E. STIEGLER,

President.

PLAINTIFFS' EXHIBIT 44

MINUTES OF THE FIFTH MEETING OF
THE BOARD OF DIRECTORS OF LOG
CABIN MINES COMPANY

On March 6, 1939, at 11:00 o'clock a. m., the fifth

meeting of the board of directors of the Log Ca])in

Mines Company was held at 411 West Seventh

Street, Los Angeles, California, Room 712. Direc-
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tors S. C. Hall, Charles F. Hathaway, G. H. Fer-

bert, and A. R. Carter were present. Director Wil-

liam L, Grill was absent.

The meeting was called to order by S. C. Hall,

l^resident, who stated that the purpose of the meet-

ing was to determine whether to exercise the option

the corjjoration had to purchase the Clark-Ryan-

Collins contract of July 13, 1932, now held by the

Mutual Gold Mining Corporation, together with the

other property of said Mutual Gold Mining Cor-

poration, all of which, pursuant to the terms of the

contract of December 17, 1938, executed by the

Mutual Gold Corx)oration, Mr. Frank A. Garbutt,

and this corporation, had been transferred to Mr.

Garbutt as trustee. After discussion, the following

resolution was proposed by Mr. Carter, seconded

by Mr. Hathaway, and adopted mianimously:

"Resolved that the president and the secretary

of this corporation be, and they are hereby, author-

ized, empowered and directed to exercise the option

given in that contract dated December 17, 1938

executed by Mutual Gold Corporation, Frank A.

Garbutt, and this corporation, to purchase for the

sum of $10.00 the following properties:

a. All the personal property belonging to Mutual

Gold Corporation and located at the Log Cabin

Mines in Mono County, near Leevining, California,

which property is described in a bill of sale given

by Mutual Gold Corporation to Frank A. Garbutt

under date of September 22, 1938 and recorded on
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November 7, 1938 in Book 14, at page 322, Official

Records of said Mono County.

b. All the real property interest, if any, belong-

ing to said Mutual Gold Corporation in Mono
County, California, which interest is described in

that certain mining deed given by said Mutual Gold

Corporation to Frank A. Garbutt under date of

September 21, 1938 and recorded on November 7,

1938 in Book 14, at page 321, Official Records of

said Mono Comity.

c. That contract dated July 13, 1932 (and the

mudifications thereof) to sell the Log Cabin group

of mines near Leevining in said Mono Comity,

which contract was executed by M. N. Clark, Alice

Clark Ryan, and Chandis Securities Company as

vendors and by Russell F. Collins and Ben L. Col-

lins as vendees, and was heretofore sold and as-

signed by said Russell F. Collins and Ben L. Collins

to said Mutual Gold Corporation.

Mr. Hall then called attention to the fact that the

escrow ordered by the Commissioner of Corpora-

tions had not been terminated, and suggested that

it might be well while the board was in session to

adopt a resolution authorizing the officers to make

application to the commissioner for termination of

said escrow at the proper time. On motion of Mr.

Hathaway, seconded by Mr. Ferbert, the following

resolution was unanimously adopted:

Resolved that the president and the secretary of

this corporation be, and they are hereby authorized,
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empowered, and directed to make application, at

such time as in their discretion may seem proper, to

the Commissioner of Corporations for the State of

California to terminate the escrow which, in the

permit granted by him to this corjDoration on Octo-

ber 21, 1938 to sell stock, he ordered to be opened.

There being no further matters to come before

the meeting, it was adjourned by the affirmative

vote of all directors present on motion made by Mr.

Carter and seconded by Mr. Hathaway.

CHAS. F. HATHAWAY
Secretary

We, the undersigned, being ail the board of direc-

tors of Log Cabin Mines Company at the time the

meeting referred to in the foregoing meeting was

held, do hereby waive notice of the time and place

of said meeting; and we hereby approve the fore-

going miimtes of the proceedings had at said meet-

ing.

Dated, March 6, 1939

S. C. HALL

Hated, March 6, 1939

CHAS. F. HATHAW^AY

Hated, March 6, 1939

G. H. FERBERT

Dated, March 6, 1939

A. R. CARTER

Dated, March 7, 1939

WILLIAM L. GRILL
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PLAINTIFFS' EXHIBIT 45

is set forth in the Comi)laint, as Exhibit 12 thereto,

at page 84.

PLAINTIFFS' EXHIBIT 46

is set forth in the CompUiiiit, as Exhil)it 13 thereto,

at page 88.

PLAINTIFFS' EXHIBIT 47

is set forth in the Complaint, as Exhibit 14 thereto,

at page 92.

Mr. Anderson: That is Plaintiffs' Exhibit 51.

I offer in evidence mining deed dated August 9,

1939, from Mutual Gold Corporation to Log Cabin

Mines Company, [50] covering the so-called omitted

mining claims.

The Clerk: 52.

Mr. Anderson : It is

PLAINTIFFS' EXHIBIT 52. [51]

set forth in the comj)laint as Exhibit 15 thereto,

at page 94.
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PLAINTIFFS' EXHIBIT 60

SCHEDULE OF DIRECTORS AND OFFICERS
OF LOG CABIN MINES COxMPANY

N. B. Red ink underlining indicates directors or

officers who were at the same time directors or

officers of Mutual Gold Corporation.)

[Printer's Note: Red ink miderlining is indicated

by italics.]

Meeting of October 19, 1938:

Directors

:

Charles F. Hathaway

S. C. Hall

A. R. Carter

George H. Blake

Frederick J. Ott

Officers (elected at this meeting) :

President—S. C. Hall

Vice president—Charles F. Hathaway

Secretary-Treasurer—A. R. Carter

Ass't Secretary—George H. Blake

Ass't Treasurer—Frederick J. Ott

Meethig of October 26, 1938:

Directors

:

Same as on October 19, 1938

Officers

:

Same as on October 19, 1938
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Meeting of November 2, 1938:

Directors

:

Charles F. Hathaway

S. C. Hall

A. R. Carter (resigned at this meeting)

Eiissell F. Collins (elected in place of

Carter)

George H. Blake (resigned at this meeting)

Williaiii J. Grill (elected in place of

Blake)

Frederick J. Ott (resigned at this meeting)

G. H. Ferbert (elected in place of Ott)

Officers

:

President—S. C. Hall

Vice president—Charles F. Hathaway (re-

signed at this meeting)

Secretary-Treasurer—A. R. Carter (re-

signed at this meeting)

Charles F. Hathaway (elected in place

of Carter)

Ass't Secretary—Oeorge H. Blake (re-

signed at this meeting)

William L. Grill (elected in place of

Blake)

Ass't Treasurer—Frederick J. Ott (re-

signed at this meeting)
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Meeting of January 4, 1939:

Directors

:

Charles F. Hathaway

S. C. Hall

G. II. Ferbert

Eussell F. Collins (resigned at this meet-

ing)

A. R. Carter (elected in place of Collins)

William L. Grill

Officers

:

President—S. C. Hall

Vice i)resident—Vacant

Secretary-Treasurer—Charles F. Hatha-

way

Ass't Secretary

—

William L. Grill

Ass't Treasurer—Vacant

Meeting of March 6, 1939:

Directors

:

Charles F. Hathaway

S. C. Hall

G. H . Ferbert

A. R. Carter

William L. Grill

Officers

:

Same as on January 4, 1939.
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Meeting of April 13, 1939

:

Directors

:

Charles F, Hathaway

S. C. Hall

G. H. Ferhert

A. R. Carter

William L. Grill (resigned at this meeting

—vacancy not filled)

Officers

:

Same as on January 4, 1939.

Meeting of April 17, 1939

:

Directors

:

Same as on April 13, 1939.

Officers

:

Same as on January 4, 1939.

Meeting of April 27, 1939:

Directors

:

Charles F. Hathaway

S. C. Hall

A. R. Carter

G. H. Ferhert (resigned at this meeting

—

vacancy not filled)

Officers

:

Same as on January 4, 1939

Meeting of May 26, 1939:

Directors

:

Charles F. Hathaway

S. C. Hall

A. R. Carter
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Officers

:

Same as on January 4, ^[yV.K

Meeting of August 23, 1939

:

Directors

:

Charles F. Hathaway

S. C. Hall

A. R. Carter

Frederick J. Ott (elected at this meeting)

Officers

:

Same as on January 4, 1939.

Meeting of October 20, 1939

:

Directors :

Charles F. Hathaway

S. C. Hall

A. R. Carter

Frederick J. Ott

Frank A. Garbutt (elected at this meeting)

Officers

:

Same as on January 1, 1939.

Meeting of January 15, 1910:

Directors

:

Charles F. Hathaway

S. C. Hall

A. R. Carter (resigned at this meeting)

Frederick J. Ott (resigned at this meeting)

Frank A. Garbutt

WiJliam L. Grill (elected at this meet-

ing)

G. H. Ferhcrt (elected at this meeting)

Officers

:

Same as on January 4, 1939.
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PLAINTIFFS' EXHIBIT 62

Frank A. Garbutt

Suite 712—411 West Seventli Street

Los Angeles, California

Nov. 5, 1938.

Mr. M. F. Haley,

Log" Cabin Mine,

Leevining, Cal.

Hear Mr. Haley:

I have your letter of November 1, enclosing the

two orders, signed by you and Mr. Sturgeon, for

which I thank you.

It is not always possible or even desirable to

explain to you why I give a positive order. When
I do so you may be certain that I had a good and

sufficient reason therefor and that I want it obeyed.

In this case I do not blame you for not under-

standing the matter but there are certain legal sig-

nificances connected therewith that there is no

reason why I should exjjlain.

I will say this much, however, that at the time

I issued this order I was carrying on these opera-

tions in my own name and that to have done other-

wise would have made me liable for any damage

the Mutual might have caused in the past or may

cause in the future, an obligation which I would not

undertake.

In addition to the above, in my opinion and in

the opinion of the Mutual's attorney, such action

not only xjrotected me but did not weaken their

position.
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This is more, I believe, than I should say under

the circumstances but I want to lessen some of your

fears.

I have turned the property ])ack to the Mutual

and it is free to do what it sees fit.

Sincerely,

FRANK A. GAPtBUTT.

FAG-C.

Mr. Anderson: If your Honor please, I desire to

read the testimony of Robert J. Cole who signed

the report just introduced in evidence as Plaintiffs'

Exhibit 64, which testimony was given in the [69]

case heretofore referred to: Vance, et al. v. Mutual

Gold Corporation, and Vance vs. Mutual Gold Cor-

poration.

The Court: May I ask the purpose?

Mr. Anderson : The purpose of this is to supple-

ment and sustain this report, this report being an

exhibit in this case; and also to show evidence as

to the values of this property. We have alleged

that we

The Court: Do comisel stipulate? Is that part

of the stipulation that the witnesses' testimony in

the Washington case may be read here the same as

if they were present?

Mr. Hinckle: Yes, your Honor.

Mr. Anderson: That was covered in the stipula-

tion that I addressed to your Honor this morning.

The Court: I just wondered.

Mr. Anderson: (Reading)



vs. Frank A. Garhutt, et al. 357

^'ROBERT J. COLE,

called as a witness on behalf of the plaintiffs, being

lirst duly sworn, testified as follows
: '

' [70]

Mr. Moore: Q. You explained certain ores were

developed, that is, certain reserves had been ex-

posed ? A, Yes.

Q. And you testified as to the amount of those

reserves, didn't you? A. I think I did.

Q. In your oijinion as a mining engineer and

experience you have related }'ou have had, state

whether or not, in your judgment, those reserves

could have been milled and the ore extracted at a

profit with the equipment then at the mine?

A. With the equipment then at the mine I doubt

whether they could have been treated at a profit.

[106-7]

Cross Examination

By Mr. Heil: [108]

Q. As I understand your testimony, you do not

recommend the continuation of the operation of that

property with the mill that was there ? A. No.

Q. And in order to operate it profitably would

you say that an expenditure of between $100,000

and $150,000 might be required ?

A. It could have been that nnicli, depending on

conditions, as to how you wanted to s^jend your

money.

Q. It would depend on whether you bought new

or used equipment? [112]
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RUSSELL F. COLLINS,

called as a witness on behalf of plaintiffs, being first

duly sworn, was examined and testified as follows:

The Clerk: Will you state your name?

A. Eussell F. Collins.

Direct Examination [137]

Q. You are familiar with the contract of Sep-

tember 2, 1938 involved in this lawsuit, are you not?

A. I think so; yes.

Q. Were you present when it was signed?

A. 1938. Well, my recollection is that I was

present when it was signed.

Q. Where was it signed?

A. My memory don't carr}^ me back to the exact

location or i)lace where it was signed, now, Mr. Abel.

Q. Were you present—you are familiar with

A. Let me get that date straight. Hold on. That

is in September, 1938?

Q. September 2, 1938.

The Court: That is the first contract involved.

Mr. Abel: The first contract involved in this

lawsuit.

A. I think it was in Mr. Garbutt's office, if I

am not mistaken.

Q. AVho was ju'esent at that time?

A. Now, I don't

Q. If that was the place ?

A. I couldn't be positive, but my recollection is

that Mr. Grill and Mr. Ferbert, I think, and I be-

lieve Mr. Stiegler. I am not sure but there were
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(Testimony of Russell F. Collins.)

some others—and [138] I think Mr. Garbutt. I am
not sure whether Mr. Garbutt was there or not. I

would not be sure as to that.

Q. Are you familiar with the duplicate contract

of September 22, 1938, being a duplicate of the

contract of September 2, 1938 ?

A. A duplicate or a supplement or supplemen-

tary

Q. It was the same contract bearing a later date,

was it not? A. Well, it jnobably was.

Q. Were you present when that instrument was

signed ?

A. Now I wouldn't be sure as to that. I went to

the mine and I wouldn't be right sure as to that

second date referred to.

Q. You went to the mine from what place?

A. From Los Angeles.

Q. When did you enter the service of the de-

fendant Garbutt in connection with the matter under

consideration here? A. Well, [139]

Q. By Mr. Abel : I am speaking of your initial

service.

A. AVell, there was a transition period there in

which Mr. Garbutt was, I would say, a trustee or

acting in the capacity of a trusteeship, and I was

not out of the employ, as I understood it at least, of

the Mutual Gold interests at any time.

Q. You are shown a check for $50 bearing the

signature "Frank A. Garbutt", dated September
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(Testimony of Russell F. Collins.)

27, 1938. Do you identify that as a check that you

received from him about that date?

A. That bears my signature and I am sure that

is a check that I received from him. Yes.

Q. When did you receive if?

A. Well, my recollection is that I didn't have

money to go to Leevining and so Mr. (larbutt was

advised of that and gave me a check to bear my
expenses. I had already spent all the money that I

could raise from the other sources.

Q. Just be responsive. A. All right.

Q. I am just trying to find out when you re-

ceived it. A. All right.

Q. Do you recall the circumstances under which

you [140] received it?

A. Well, that is my recollection of it, that I was

needing some money to go to the mine. That is my
recollection, that I used that check in j^aying my
exj^enses from here to Leevining and after I got

there for a while.

Q. Then, the issuance of that check to you and

your collection of that amount, $50, preceded your

enii^loyment by Mr. Garbutt in connection with this

mining property ?

A. Well, if you mean to say that that \vas prior

to the tinal taking over by the Log Cabin; yes.

Q. No. It was before you had rendered any ser-

vice for Mr. Garbutt that this $50 was i)aid you?

That is the point that I inquire about.
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A. Well, I wasn't—I was not considering myself

in the position of his employee necessarily. I was

more looking after the Mutual Gold and I had no

money to go ahead on.

Q. Are you now able to state the date that you

were first emjjloyed by the defendant Garbutt to

render any service in connection with this mining

property ?

A. I couldn't tell you the exact date; no.

Q. You would not say that it was before or after

September 27th?

A. Xo; I wouldn't. No; I wouldn't.

Q. Could it have been as much as a month

earlier ?

A. Well, I think not, because I think I was on

a contract for myself, hauling sui)plies to the camp

at that thne. [141]

Q. At what time ? A. At prior to that time.

Q. What time were you hauling supplies before

that time?

A. Well, I hauled the pipe, the long 2200 feet

of pipe on a contract.

Q. When, when?

A. For the Mntual Gold, and that may be one

of the part i:)ayments on that, I wouldn't be sure

about that. I hauled them—it Avas in the fall of

1938.

Q. Do you then testify that this $50 payment

liad connection with the hauling of pipe?

A. I didn't say that.
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Q. Well, but what do you say?

A. I said I was not sure; that it may be. I re-

member Mr. Garbutt paid us for hauling this pipe

on the contract, and that $50 might be a part of

that. I woukbi't be sure.

Q. I show you now another paper—and let me
say that these were produced at our request by

Mr. darbutt's attorne}"—I show you a paper dated

November 21, 1938. Please state whether that re-

freshes your recollection about the hauling of pipe

as having occurred long after September 27th.

A. Who signed this? I don't see anything about

who signed it. '*! gave Mr. Collins $50"

Q. "55" this refers to.

A. That is Avhat it says '^$55 last night on ac-

comit of the hauling he is doing for us. I got $25

of it from Mr. Garbutt" [142]

Q. "From Miss Garbutt."

A. ''From Miss Garbutt and the balance was my
cash. I have to give her back her $25 and I ought

to have about $10 in cash to put in my pocket."

Q. "T. H. E." that would be Mr. Garbutt 's

A. As 1 remember that now

Q. No. Just a mimite, Mr. Collins. I don't wish

to be unfair to you and make you testify to the

correctness of some other i)erson's memorandum;

but by looking at this memorandum does it refresh

3'our recollection about when you hauled, about

when you did the hauling f
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A. Yes; I am sure that it does. That is in Sep-

tember, about

Q. This bears date November 21 and calls at-

tention to another check ^'16,812". I don't know

whether that is here or not.

A. That is possible, or that is a part—as I re-

member, there was no bank open on that day. It

was a Sunday and I was to leave town, and I am
not sure that that was the second trip to Leevining

or the third trip.

Q. I am only interested now in two things, dates

and the hauling. Do you still think that the hauling

that }^ou did was in September or earlier which may

account lor the $50 payment to you?

A. I I'jmember very well that I was afraid the

snow would come and maybe block the road before

we could get this pipe [143] in and up the moun-

tain. I remember that very definitely and I wouldn't

positively sa}' whether it was earlier. I remember

it was bitterly cold. We slept out one night on the

Ridge and it was pretty cold.

Q. Without going into too much detail, I am
only interested in who you did that hauling for,

whetlier it was for Mr. Garbutt or whether it was

for Alutual?

A. Well, I would sa}' that that was for ^lutual

Gold.

Q. As late as November, then, you were hauling

for Mutual Gold, were you"?
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A. Well, under that set-up; yes.

Q. Under that set-up?

A. That is ni}^ understanding; yes.

Q. Who did you have that understanding with?

A. Well, I was acting as a contractor and Mr.

Garbutt had ordered the pipe and I took a contract

to haul it.

Q. Well, when we tind the date Mr. Clarbutt

ordered the pipe, it was after that you took the

contract to haul it, was it, and were you paid for it ?

A. Well, I guess it was after he had ordered it

I took the contract on it.

Q. You are now shown a yellow sheet, being the

third sheet here. Did that ever come to your atten-

tion before?

A. Well, that is September 30, 1938.

Q. Did you cause that payroll sheet to be i)re-

pared ?

A. I don't remember ever havmg caused it to be

prepared; [144] no.

Q. Well, do you identify that as showing money

that you received from Mr. Garbutt for services in

September ?

A. Well, that could easily be. As I say

Q. Did you receive a check of $19.25 for ser-

vices in September for five days' work?

A. I don't remember. I might have. It might

have been the time

Q. Anyway, that $19.25 was not embraced in the

$50? A. No; I don't think so. No.
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Q. So, then, is it fair to state that you received

two checks from Mr. Garbutt for services, the re-

ceipt of which was in September, irrespective of

when the services were performed, one September

27th, $50, and one $19.25, paid October 6tli, for

wages in Sei^tember?

A. Well, that could easily be; yes.

Q. And are you now prepared to concede that

the hauling of the pipe was at a later date?

A. Well, it might have been. As I say, I remem-

ber tlie fear that the winter would close the road

on us, and I knew we couldn't operate unless we

got that pipe in and laid down. [145]

Q. By Mr. Abel: You are now show^l page five

of the bill of particulars in this case and your at-

tention is directed to several items, all except the

one "miscellaneous expenses $150." Please state

whether or not on or about the day or the days

shown in the memorandum you received from Mr.

Garbutt the amounts specified opposite each date.

Mr. Hinckle: We will stipulate that he did.

Mr. Abel: Yes, thank you. I won't bother you

any more.

The Witness : That is all right.

Q. How long were you in the employ of Mr.

Garbutt while you recognized him as trustee for

Mutual Gold Corporation ?

A. Well, I will say from the tune I finished

the haul and after going to Leevining up until the
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time the final transfers were made of the Mutual

Gold to Log Cabin, and the taking over by the

Log Cabin of their interests. That is the [146] time

I was

—

Q. Do you know what date that was?

A. I don't remember the exact date; no.

Q. At the time you received the check for $50

you were a director of Mutual Gold Corporation,

were you not? A. I think I was.

Q. You know it, don't, you?

A. Well, yes.

Q. You know you were? A. Yes,

Q. And upon the organization of Log Cabin

Mines Company, which was on or about October

18, 1938, you at some later date became director of

that company, too, did you not?

A. Yes; that is my recollection of it, sir.

Q. You were a director of the two companies

at the same time for a while?

A. I think that is correct.

Q. While you were a director of the two com-

panies and while you were upon Mr. Garbutt's

payroll, whether he was trustee or otherwise, the

contract of December 17, 1938 was made, was it not ?

A. Well, will you bring that out, a little more

clearly? As I imderstand it you are referring' to

this as Mr. Garbutt as trustee?

Q. I do not want to bind you that he was

trustee. A. Yes. [147]
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Q. You brought it up yourself.

A. All right; that is fair.

Q. I merely clarify that slightly.

A. All right ; that is correct.

Q. Anyway, you were a director in both com-

panies at the time the December 17, 1938 contract

was made.

Mr. Hinckle: I think the minute record shows

that Mr. Abel.

Mr. Abel: Yes; it does show that.

Q. Wlio negotiated that contract for Mutual

Gold Corporation?

A. Which one are you referring to ?

Q. The contract of December 17, 1938.

A. December 17, 1938.

Q. Who negotiated it for Mutual Gold Corpora-

tion %

A. Well, for Mutual Gold I was very much ac-

tive, I know, in trying to get the contract signed

and agreed upon.

Cross Examination

Q. By Mr. Hinckle: Mr. Collins, was any of

this money that was paid to you by Mr. Garbutt

paid to you in order to get you to induce the Mu-

tual Gold Corporation to enter into any of these

contracts? A. No, sir. [148]

Redirect Examination

Q. By Mr. Abel: Are you still working at this

mine? A. Yes, sir.
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Q. What are you, assistant manager?

A. Me?

Q. Yes.

A. I am clean-up man and a little bit of every-

thing. I do a little bit of everything that comes

along. [149]

WILLIAM L. GRILL,

called as a witness on behalf of the ])laintiffs, being

first duly sworn, was examined and testified as fol-

lows:

The Clerk : State your name, please.

A. W. L. Grill.

Direct Examination

Mr. Abel: Mr. Grill is called as an adverse wit-

ness also.

Q. Mr. Grill, would you please examine the

check of September 29, 1938—and I will hand it to

you—in the sum of $150?

A. Yes, sir. I have examined it.

Q. Did you receive that check on or aboiit the

day it bears date from Mr. Garbutt?

A. Possibly the same date, I believe.

Q. On or about the same date?

A. I believe so. I am not positive. That time

goes by and I would not swear about the date.

Mr. Abel: I offer the check in evidence. May I

detach it?
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Mr. Hinckle: Surely.

Mr. Abel: The check for $150 bearing date of

September 29, 1938, issued to Wm. L. Grill, signed

''Frank A. Garbutt", No. 16,669.

The Clerk: Exhibit 73.

Q. By Mr, Abel : Is that the same disbursement

that is entered up in the bill of particulars under

date of September 20, 1938, "miscellaneous expenses,

$150"? [150]

A. I don't know. I did not make up the bill of

particulars, so I can't tell you.

Mr. Abel: Will you get the exhibit to the Gar-

butt deposition?

Mr. Hinckle: Mr. Abel, we will stipulate it is

item No. 2 in your tabulation on page five of your

bill of particulars.

Mr. Abel: Yes. The date seems to be incorrect,

but we obtained that from you.

Mr. Hinckle : That is the only item.

Mr. Abel: And the only point I w^anted to em-

phasize about it is that it does not purport to have

been issued to Mr. Grill but to "miscellaneous ex-

pense." That is the only point. On the books it did

not show issued to Mr. Grill.

Mr. Hinckle: I assume that is true, Mr. Abel. I

don't know about that. If you say that is true, all

right. Did you examine the books?

Mr. Abel: When we get to the exhibits to the

Garbutt deposition we will check it. That will be

all, Mr. Grill.
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The Court: Do you want to cross examine your-

self?

The Witness: I would like to explain what the

check is. It seems to me that is rather important.

The Court : You may make any explanation you

want.

The Witness: This check was expenses of a trip

to Los Angeles, advanced by Mr. Garbutt for and

on behalf of the Mutual Gold Corporation. It is

my recollection that that was paid at the time or

about the time that I came down here, when [151]

Mr. Vance and Mr. Abel—there was a session here

at that time of about two or three days and I was

called dowTi in an effort or in a conference to set-

tle the various disputes between Mr. Vance and

the Mutual Gold and Mr. Garbutt. It might have

been later, but that is my recollection of the time.

And it was no payment by Mr. Garbutt for any

service of any kind or character whatsoever.

Mr. Abel: Are you through, Mr. Grill?

The Witness: Yes.

Q. By Mr. Abel: Isn't this the sequence of

events: That the meeting of the stockholders to

ratify the contract of September 2nd was called

for Spokane for September 24th; that on the 18th

or 19th, before that, it was called off by the Board

;

that on the 24th the objecting stockholders met in

Spokane and came right down here and were here

on the morning of the 26th and you arrived on tlie

morning of the 27th?
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A. You were here a day before, I think. I flew

down and got here.

Q. Yes. You flew down on the night of the 26th.

A. Yes. I don't remember the dates, except I

think that is the check and it calls it somewhat to

my recollection. [152]

RUSSELL F. COLLINS,

recalled as a witness m behalf of the plaintiffs,

having been previously duly sworn, testified as fol-

lows:

Further Direct Examination

Q. By Mr. Abel: Did you have anything to do

with what I will call the ''termination contract" of

October 31st, or what we will call the "interim

contract" of November 1, 1938?

A. Do you mean the termination?

Q. Yes: the termination of the one contract and

the making of another one?

A. Nothing whatever, sir.

Q. You did not have anything to do with that?

A. No, sir.

Q. Did you have occasion during that time to

come to Los Angeles from Leevining?

A, I would not be sure as to the dates, but I

remember several trips that I have made from Los

Angeles, probably that one, too, I think along that

time.
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Q. I call your attention to an expense account-

totaling some $128.05, under date of October 25th.

Is that your signature? Did you prepare that ex-

pense account?

A. What year is this, Mr. Abel?

Q. That same year, October, 1938. Is that your

signature to that expense account? [153]

A. Oh, yes; that is my signature. Yes; that is

my signature.

Q. By Mr. Abel : Well, who other than you dur-

ing the months of September or October, 1938, was

representing Mutual Gold Corporation in Los An-

geles, authorized to incur expenses to be paid at

the request of Mr. Garbutt?

A. There is no evidence we were incurring any

expenses authorized to be paid by Mr. Garbutt.

Q. I am now referring to the $150 paid to Mr.

Grill. A. Yes.

Q. Who sent for him? You were present at

that meeting?

A. I think I wired for him. That is my recol-

lection, that I wired for him.

Q. You wired for him?

A. That is my recollection; yes.

Q. Did you do that after conference with Mr.

Garbutt?

A. No. I don't know that it was before or after.

[154]
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A. R. CARTER,

called as a witness on behalf of plaintiffs, being-

first duly sworn, was examined and testified as

follows

:

The Clerk: Will yon state your name?

A. A. R. Carter.

Direct Examination

Q. By Mr. Abel : What relation do you bear to

Frank A. Garbutt, one of the defendants here?

A. I don't bear any relation to him.

Q. Business relation?

A. Business relation — I keep his accounts

and do various work around the office.

Q. You are employed in the office, are you?

A. I am; yes.

Q. And about the Log Cabin Mines Company,

have you always kept its books of entry and account

also ?

A. Well, since we took the books into our of-

fice.

Q. And when was that ?

A. About the first of April, 1939.

Q. Have you the account of disbursements made

to Russell F. Collins during the period from Sep-

tember 1st to February 28, 1939?

A. September 1, '38, September 1, '38. Why,
that was before the inception of Log Cabin Mines.

I don't have an account with Russell Collins. It is

just contained in the regular account of the checks

as written during that period. [157]
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Q. Whose checks?

A. These checks here were signed by Frank A.

Garbutt.

Q. Upon his personal account?

A. Upon his personal account; yes.

Q. Would you please let me see the ledger ac-

count ?

A. Well, that is a transcript of the ledger ac-

count up to the time that the Log Cabin Mines

started to take over. This is the Log Cabin Mines.

That is an exact copy from the ledger account.

Q. Where is the ledger account itself?

.V. I didn't bring that aloii^- 1)ecnuse tlie paper

that was given to me said to bring the papers of

the Log Cabin Mines Company, and I ])rought all

the books of the Log Cabin Mines and I also

brought this in case you wanted to ask some ques-

tions about it.

Q. But you can't i^roduce the ledger accounts?

A. Oh, I can produce the sheets. They will be

exactly the same as that, no difference whatsoever,

dates and everything given there. There are some

checks in there to Russell Collins.

Q. I think w^e shall Avant to see the origin of

the account and how it was carried from the start.

A. Well, that is just the way it was carried from

the start. That is the exact copy. You have seen

the sheets with those same things on down in onr

office about a year ago.
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Q. The item on the second sheet here '

'miscel-

laneous [158] expense"

—

A. It is written ''William L. Grill."

Q. I noticed the name "William L. Grill" has

])een written in? A. That is right.

Q. The entry upon the book did not show that,

did if?

A. It showed "William L. Grill" but didn't

show the "miscellaneous." These here were made

up at one time. I didn't go back and copy these

over tlie second time. They were made up for anoth-

er purpose at a different time, the complete tran-

script of tlie ledger account. But every item is item-

ized there and wherever it says "miscellaneous" the

"miscellaneous" is cut down and distributed.

Q. When Mr. Garbutt testified in the Spokane

case by deposition you produced the original ledger

accounts, did you not?

A. Was that the time that you was down there

in the office ?

Q. Yes. And then you made a transcript of it?

A. Yes. Yes; you looked at the ledger at that

time, if that is the time you were in the office.

Q. And at that time the name "William L. Grill"

did not appear?

A. Yes ; it appeared on the ledger and you took

note of it right there that it did.

Q. How do you explain that it shows it on

September 20th? [159]
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A. September 20th?

Q. Yes.

..V. That is tlie day the check was given.

Q. The check is in evidence and purports to be

September 27 or 29—September 29.

A. September 29 1

Q. Well, that is a clerical error?

A. It probably is a clerical error, because you

see here is one of the 27th right before it, you see

m the typewriting.

Q. Yes. A. That should be '^29."

Q. For what period of time did Frank A. Gar-

butt issue his personal checks on this property m-

volved in this case?

A. You mean in payment of the bills of the

mine, the Log Cabin Mines Company?

Q. Or any bills at all to directors of Mutual or

anybody ?

A. Well, they were from September 21st to about

March—or, no—April Stli or 6th of 1939. Then is

when the Log Cabm Mines bank account was opened.

Q. What date was that?

A. Well, let's see. The book here is better than

anything else. The first check was issued on April

17th; that w^as No. 1; and the deposit was made on

April 15th, the first deposit of $1,000.

Q. And the remaining $9,000 was wlien? [160]

A. The 17th, April 17th.

Q. That x)aid the cai)ital stock of Log Cabin

Mines Company, that $10,000, didn't it?
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A. I don't know, as far as that is concerned.

I think it did, but I wouldn't say for certain be-

cause I didn't handle that phase of it.

Q. Will you have the payroll showing when

Mr. Garbutt started to employ labor at that mine?

A. Well, I have the dates of it; yes. I don't

have the actual payrolls with me.

Q. Not the date of the check, but the date the

employment commenced. To refresh your recollec-

tion—withdrawing that question for the moment.

Do you personally know that Garbutt operated this

mine in some capacity from the time he originally

took hold up until April 15, 1939?

A. Well, no; I don't.

Q. By the Court: Were you in his emj^loy at

that time?

A. Yes; but part of the time it was operated

under the name of "Frank A. Garbutt", and a

short time later it was operated under the name of

"Mutual Gold Corporation." That is just the way

that we turned in the statements to the Federal

Government for the compensation insurance.

Q. By Mr. Abel: Then you can j^roduce a led-

ger account in the morning, the original ledger ac-

count, of both those accounts, can you ?

A. Well, the account was all carried in one ac-

count on [161] the books or ledger sheet in the

books imder "Frank A. Garbutt".

Q. Under the name "Frank A. Garbutt"?

A. Yes; the ledger sheet was, but the account
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was called the "Mutual Gold Corporation'' after a

certain time.

Q. Upon the books of Mr. Garbutt, then, you

say that there was one account a part of the time

that was in his name on the same sheet and as a

part of the same account '^

A. It was always in the name in the book as the

"Mutual Gold Corporation"; but, as I say, we

operated at one time under his name, and as far as

the tax statements were concerned, and then it

was taken over by the Mutual Gold operation. [162]

The Witness: Do you want these other books

here, too? These are the books, do you want those,

too?

Mr. Abel: Well, w^e might look at those now.

Let me see what is shown in this one.

Q. May we use this?

A. These books start after those were complete,

after tliose.

Q. Show me the book. Would you turn to the

account here involved?

A. Which account is that?

Q. This Log Cabin account.

A. It is all Log Cabin, the whole ledger is.

Q. The v/hole ledger is the Log Cabin account?

A. Yes.

Q. Commencing what date ?

A. Well, let's see. Of course, that is not prob-

ably the first starting dates, but that account prob-

ably was started afterwards. There wouldn't be

anything in it to start it with. It starts April 1st,
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Stock. Those back there are just blanks. There is

nothing in that.

Q. Were you familiar with the organization of

Log Cabin Mines Company?

A. Well, in regard to what? [163]

Q. In regard to its incorporation?

A. No; I was not.

Q. Were you an officer?

A. No—well, I might have been for a day or

two or something of that sort.

Q. For what purpose?

A. Well, at the time that they incorporated, I

believe I was a director for probably, oh, it might

have been a week or something of that. sort.

Q. At whose request?

A. Well, at the request of Mr. Hinckle, the at-

torney.

Q. And how did you come to sever that relation-

ship?

A. Well, somebody else was—I don't know who
was, but somebody else was put in as a director, a

permanent director. My understanding was that I

was only asked to act as director a few days, tem-

porarily.

Q. Who told you that?

A. ^^Hiy, nobody told me that. I just was under

the impression that that was the case.

Q. What is shown on Sheet 1, this sheet?

A. That is an account for Russell Collins, money

advanced to him and money paid back.
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Q. What is the first item?

A. It is a check for $100.

Q. Under date of February 5, 1940?

A. Februaiy 5, 1940; that is right. [164]

Q. And the total amomits of the checks issued

to him to February, 1940

—

A. Was $359, of which he paid back $98.

Q. Still indebted for the balance?

A. For $261 ; that is right.

Q. That is Log Cabin Mines?

A. That is right.

Q. Have you any other accounts with any of tlie

former directors of Mutual Gold?

A. No; that is all.

Q. He is the only one, is he? A. Yes.

Q. And he ceased to be a director, didn't lie, of

Mutual Gold, or you don't know?

A. I don't, know that. [165]

Cross Examination

Q. By Mr. Hinckle: Mr. Carter, in keeping

the books that you have before you do you take

instructions from anyone as to just how you shall

handle the account?

Q. By Mr. Hinckle : By that I mean, Mr. Car-

ter, does Mr. Garbutt or does anybody come to

you and say, "Charge this to the Mutual Gold" or

"Charge this to John Smith," or just how much

discretion do you use yourself in working out these

accounts.
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A. Well, as the usual thing, why, somebody tells

me to what accoimt it is to be charged or the ac-

counts are O. K.'ed and it is written on there "Log
Cabin Mines." [167]

R. P. WOODWORTH,
called as a witness on behalf of plaintiffs, being

first duly sworn, was examined and testified as fol-

lows:

The Clerk: Will you state your name?

A. R. P. Woodworth, W-o-o-d-w-o-r-t-h.

Direct Examination

Q. By Mr. Abel: Your residence?

A. Spokane.

Q. Your profession? A. Lawyer.

Q. By the Court: Your residence is where?

A. Spokane.

Q. By Mr. Abel: You are an attorney-at-law

?

A. Yes, sir.

Q. Were you connected with Mutual Gold Cor-

poration during the year 1938 for a time?

A. Yes.

Q. And you had been a director for some time

previous, had you? A. Several years.

Q. Were you present at the directors' meeting

held at the Vance Hotel, Seattle, on August 13,
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1938, being the date that the Cecil B. De Mille

pro]30sal came before the board?

A. Yes, sir ; I was there at that meeting. [168]

Q. By Mr. Abel: I call attention, Mr. Wood-
worth, to the minutes of that date, and ask you

to tell what the [170] proposed offer was which is

referred to therein, quoting:

''Considerable discussion was had in regard

to this matter and Mr. Lloyd J. Vance stated

that he had a proposition which he would like

to submit to the Board if they would consider

it, and after some discussion the proposed of-

fer was read by the Board, Mr. Vance explain-

ing at the time of the reading thereof as to

tvhe changes he desired made."

State whether or not that was a renewal of the

previous offer.

Mr. Moore: What is the date of that, may I

inquire ?

Mr. Abel : August 13th, one week later.

A. Yes; that was a renewal of the offer, and,

as I recall that, he had agreed to make some changes,

some concessions which had been requested by

some members of the board. I think we went over

that contract very carefully at that meeting. That

is my recollection.

Q. Do you remember as to whether or not at

that meeting—I read again:

*'It appearing that the majority of the Board

was not willing to enter into a contract with
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Mr. Lloyd J. Vance of any kind, and on re-

quest of Mr. Ferbert that the meeting be

adjourned until Tuesday, August 16, 1938, at

10:00 o'clock A. M., at the Vance Hotel, Seat-

tle, Washington, in order that a representative

from Mr. Cecil B. De Mille might be at the

meeting [171] to explain and clarify the prop-

osition which he was presenting to the meeting,

* * * the meeting was adjourned * * *"

A. I think that is a correct statement of what

happened.

Q. Were you present at the directors meeting

one week later, or three days later, August 16th?

A. I think I was. It is my recollection that that

is the time that Keily came up.

Q. Quoting from the minutes:

"Further discussion was had on the offers

of Mr. Vance and Mr. Cecil De Mille."

And the meeting adjourned.

A. Yes; I was present.

Q. State whether or not }^ou were present at the

meeting on August 27, 1938 *?

A. I think I was. I was present at most of those

meetings. The minutes show that.

Q. That you were present?

A. That I was present, though they got my
name spelled wrong.

Q. State whether or not at that meeting the no-

tice of forfeiture of contract,, rescission of the con-

tract

—

A. No; I see

—
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Q. —was up for consideration, that bearing date

August 25, 1938?

A. It bears August 27tli. [172]

Q. But the rescission bearing date—no; it is

two days later. Was it at that meeting with that

pending termination of the contract that the Gar-

butt deal was agreed to?

A. Yes. In fact, that was one of the induce-

ments.

Q. Do you know how the Garl^utt proposal first

came to the attention of the board of directors'?

A. Yes, sir.

Q. On what date and under what circumstances'?

A. It came August 6, '38 at the board meeting

prior to the stockholders meeting of that date.

Q. And who communicated the matter?

A. Mr. Ferbert, I believe, principally, and Mr.

Collins, Russell Collins.

Q. As to whether or not they had come up from

California to the Spokane meeting?

A. Yes; they had.

Q. And what did either of those gentlemen say

in connection with Mr. Garbutt and in connection

with the Lloyd J. Vance matter? [173]

A. They stated that Mr. Garbutt was willing

to make a much better deal than the one that was

being submitted to the board at that time.

Q. By Mr. Abel: By Lloyd J. Vance?

A. Yes, sir.
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Q. By the Court: How did you vote on the

contract ?

A. I voted against it at all the board meetings.

Q. At all the board meetings A. Yes.

Q. By Mr. Abel : Up to that time had the board

unanimously favored the Lloyd J. Vance proposal?

A. Well, all members that were present had, but

it was not unanimous. Mr. Collins and Mr. Ferbert

learned at the meeting that the Vance proposal was

adopted.

Q. And during the interim between the 6th of

August and the 15th of August do you know where

Ferbert and Collins went from Spokane?

A. 1 understood they came to California to see

Mr. Garbutt.

Q. And came back with the De Mille proposal

on the 13th ? A. That is correct.

Mr. Abel: That is all.

Cross Examination

Q. By Mr. Hinckle: Mr. Woodworth, were you

a stockholder in the corporation on August 6, 1938,

Mutual Gold? [174] A. I was. Yes; I was.

Q. Did you vote in favor of the resolution which

was adopted at that meeting authorizing the board

of directors to deal with the property as they saw

fit, or to that effect?

A. I voted for that resolution that was adopted

at that meeting j^ecause of the representations that

were made at the meeting and prior to it.
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Q. I could not hear you.

A. I voted for the resolution which was adopted

at that meeting because of representations which

were made at the meeting and prior to the meeting.

Mr. Hinckle: I did not ask j^ou that. I move to

have that stricken, your Honor. It is not responsive

to the question.

The Court: Yes; it will be stricken. And answer

the question: Did you vote for the resolution?

A. I did.

Mr. Hinckle : That is all.

Redirect Examination

Q. By Mr. Abel : What, if any, representations

were made at that meeting?

A. Well, the representations that I have just

testified to, that there would be a much better deal

made than the one which had been presented by

Lloyd J. Vance; and the directors at the meeting

prior thereto and at the meeting [175] afterward all

agreed that that was what would be done, that they

would accept a better proposition.

Mr. Abel : This is a new matter.

Q. Were you present at a meeting of the board

of directors held at tlie Vance Hotel on or about

the 18th of August, when Mr. Grill phoned to Mr.

Garbutt about whether lie would accept a payment

of the contract in full ?

A. I don't—I remember something about that,

but I don't recall it was at that date. It was about

that time.
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Q. It was after a directors meeting, was it?

A. I understood it was.

Q. What was the comnmnication ?

A. I was not present when it happened, but I

understood that

Q. Well, never mind then. A transaction took

place after the notice of rescission, did it, whatever

it was? A. Yes.

Q. Which was the 25th of August. Did that

come before the board of directors in your pres-

ence ?

A. It came up at that meeting. It came upon

that day.

Q. What was the message communicated by Mr.

Grill as coming from Mr. Garbutt ?

A. Well, as I recall, that was with regard to

the payment that was due. I think there was some-

thing that was behind in the payment or some talk

about whether or not he would accept the full

amount of the balance due. [176]

Q. On the contract of purchase ?

A. On the contract, on the purchase contract.

Q. What was the information communicated by

Mr. Garbutt?

A. My recollection is that he would not even

acce]Dt the full amount. He was claiming a default,

and that even if the full amount of the balance of

the purchase price was paid he would not take it.

It Avas something like that. I don't remember

clearly, but that is my recollection. [177]
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M. F. HALEY,

called as a witness on behalf of plaintiffs, being

first duly sworn, was examined and testified as

follows

:

The Clerk : Will you state your name ? Will you

state your name, please?

A. M. P. Haley.

Direct Examination

Q. Did you enter the service of Frank A. Gar-

butt during the fall of 1938 upon the mining prop-

erty involved in this case*?

A. Yes, sir; on the 10th.

Q. On what date did you enter his service at

that mining property?

A. The 10th day of September.

Q. The 10th day of September?

A. Yes, sir.

Q. Of 1938? A. Yes, sir. [178]

Q. When w^as the service terminated ?

A. The 24th day of May, '39.

Q. 1939? A. Yes, sir.

Q. During that period from the 10th day of

September, '38 until the 24th of May, 1939 in what

form were jow paid your wages ?

A. By check.

Q. Whose check?

A. Well, I think all of them was practically

Mr. Garbutt's, and every one of them was Mr. Gar-

butt's, but they might have had some different kind
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of a form on them. But that is my remembrance,

as far as that goes, signed by Frank A. Garbutt.

[179]

J. R. STURGEON,

called as a witness on behalf of plaintiffs, being

first duly sworn, was examined and testified as

follows

:

The Clerk : Will you state your name ?

A. J. R. Sturgeon.

Direct Examination

Q. Did you ever work at this mine involved in

this case? A. Yes, sir.

Q. When, if at all, did you enter the service

of Frank A. Garbutt in connection wdth working

at tliat mine? A. September 26th, '38.

Q. September 26, 1938? A. Yes, sir.

Q. How long did you work, until when?

A. Until i]iQ 11th of April, '39.

Q. And during that time state whether or not

you had charge of the underground operations?

A. I did.

Q. How were you paid your wages? [180]

A. B}^ checks.

Q. Whose check? A. Mr. Garbutt 's.

Q. Throughout the whole period?

A. Yes, sir.
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PLAINTIFFS' EXHIBIT 78

is set forth in the Complaint, as Exhibit 3 thereto,

at page 42. [181]

Mr. Anderson: That will be 78. I offer in evi-

dence a letter from Frank A. Garbutt to M. F.

Haley, Leevining, California, dated September 7,

1937 (1938), the subject matter of which is an

inquiry

Mr. Abel: 1938.

Mr. Anderson: I beg pardon. September 7, 1938

is the date of the letter. The subject matter is

The Court: Read it. It is only four lines.

Mr. Anderson (reading) : "I haA'e learned from

the North Star Mine at Grass Valley that The

American Manganese Steel Co., Oakland Pier, make

them exceptionally good shoes and dies. Will you

kindly give me exact dimensions so I can ask for

quotations. '

'

The Clerk: Exhibit 79.

Mr. Anderson: That will be Plaintiffs' Exhibit

79. I offer in evidence a letter from Frank A. Gar-

butt to M. F. Haley, Log Cabin Mine, Leevining,

California, dated September 17, 1938. The subject

matter is the status of the mine in general, but it

is introduced for the purpose j^articularly of the

''P. S." which is typed just below Mr. Garbutt 's
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signature with the initials '^F. A. G.'', and reads

as follows:

"P. S. This delay will not affect you and you

will kindly proceed with the work you now have

in hand as rapidly as possible.
'

'

The Clerk: 80. [185]

Mr. Anderson: That is Plaintiffs' Exhibit 80.

I now offer in evidence a letter from Frank A.

Garbutt to M. F. Haley, Leevining, California,

dated September 19, 1938, which reads as follows:

"I have not had time to analyze your list

of supplies and material necessary to operate

to May 1st. I hope to be able to get over this

during the day.

*'None of the engineering or supply houses

would guarantee successful operation from an

elevation of more than about 35 feet. Pumping

the sand is probably out as there does not ap-

pear to be any other way of doing it^ from a

35 foot elevation."

The Clerk: That is Exhibit 81.

Mr. Anderson: Which lettei- is Plaintiffs' Ex-

hibit 81. I offer in evidence a letter from Frank A.

Garbutt to M. F. Haley, Log Cabin Mine, Leevin-

ing, California, dated September 20, 1938, the sub-

ject matter of which is operations at the mine, and

I will read the last ])aragraph thereof:

''After going through your list of supplies

and proposed changes in the mill I decided we
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could save both time and money if you come

here for a conference, therefore wired you ac-

cordingly.
'

'

The Clerk : 82.

Mr. Anderson: Which letter is Plaintiffs' Ex-

hibit 82. I now offer in evidence a letter from

Frank A. Garbutt to M. F. Haley, Log Cabin Mine,

Leevining, California, dated [186] October 22, 1938,

which is as follows

:

"I am enclosing an order herewith which

please read, sign and return the original, keep-

ing the copy for your files."

The Court : What is the date of that ?

Mr. Anderson: The date of that is October 22,

1938. I introduce the enclosure as part of the ex-

hibit.

The Clerk: Exhibit 83.
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PLAINTIFFS' EXHIBIT 83

FRANK A. GARBUTT
Suite 712-^11 West Seventh Street

Los Angeles, California

Oct. 22, 1938.

Mr. M. F. Haley,

Log Cabin Mine,

Leevining, Cal.

Dear Mr. Haley:

I am enclosing an order herewith which please

read, sign and return the original, keeping the copy

for your files.

Sincerely,

FRANK A. GARBUTT
FAG-C.

TELEGRAM
Los Angeles, California,

October 31, 1938. 11 :36 AM
J. R. Sturgeon,

Leevining, Calif.

Kindly sign and have Mr. Haley sign acknowledg-

ment of order October twenty second and send to

me by return mail.

FRANK A. GARBUTT.
(Received by telephone from Bishoj) 6:00 PM

10-31-38.
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Oct. 22, 1938.

Mr. M. F. Haley,

Log Cabin Mine,

Leevining, Cal.

Dear Mr. Haley:

If Ave build a pipe line from the drain tunnel to

the lower end of the flume a serious situation may
arise, and this is especially true if this pipe line

is eighteen inches or such a matter in diameter.

If an}^ large volmne of water gets into this line

that is more than will be readily absorbed at the

lower end of the flume, it might break away and

damage Mrs. Cunningham.

To avoid any chance whatever of this happening,

I hereby issue the following order

:

ORDER
At no time shall any water or tailings be run

into this pipe line which extends from the

drain tunnel to the lower end of the flume un-

less and mitil a written order is obtained from

this office, signed by the undersigned, Frank A.

Garbutt.

This order applies to any and all tailings now

on the hillside or that may hereafter be de-

posited there by anyone whomsoever.

It also applies to any run off water from

rains or melting snow.

It also applies to any tailings made or pro-

duced at the mill hereafter.
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The only water that may be run into this

pipe line is mine water, from the drain tunnel

when run into this pipe line at the tunnel mouth

when introduced in such a w^ay that no tailings

or other water can enter the pipe line either at

this or any other point on the pipe line.

Kindly see to it that this order is promul-

gated to anyone who may have occasion to be

near this line even though they may have no

authority in the premises.

FRANK A. GARBUTT
I have read the above order this day

of , 1938, and I understand it and

will be governed thereby.

Mr. Anderson: That is Plaintiffs' Exhibit 83.

I now offer in evidence a letter from Frank A.

Garbutt to M. F. Haley, Log Cabin Mine, Leevin-

ing, California, dated November 19, 1938, which I

believe I should read as soon as the clerk marks it.

The Court : What is the import of it ?

Mr. Anderson: It has to do with not having

heard from Haley for some time, asking him to

write at least twice a week, and finally

The Court: May I ask if the ])ur])ose of these

letters is to show (rai-butt's activity in connection

with the mine?
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Mr. Anderson : Yes. I think he was giving orders

to Haley, asking hini to come for conferences and

the like during the period this correspondence

covers.

Mr. Abel: The continuity of the activities de-

spite these various contracts changing the status.

Mr. Anderson: It states that Mr. Collins has

requested that he be taken off the pay roll, etc.

[187]

Mr. Abel: The matter on the back of the sheet

is not offered.

Mr. Anderson: There is certain writing on the

back which is disclaimed as part of the exhibit.

The Court: Put a pencil through it so I will

not be concerned in trying to read it.

The Clerk: Exhibit 84. [188]

PLAINTIFFS' EXHIBIT 84

FRANK A. GARBUTT
Suite 712—411 West Seventh Street

Los Angeles, California

Nov. 19, 1938.

Mr. M. F. Haley,

Log Cabin Mine,

Leevining, Cal.

Dear Mr. Haley:

I haven't heard from you for some time. I would

like to have letters at least twice a week and oftener
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if you can find time, telling me what you are work-

ing at, and what you have done, and what remains

to be done, together with your opinions, conclusions,

etc. This will be very helpful and I will respond

in kind where possible.

For your information, Mr. Collins has requested

that he be taken off the payroll and, therefore,

he is no longer in the Mutual 's employ. The hauling

w^ork he is doing is on his own account and he is

being paid under contract.

He has authority from the Mutual, I believe, to

try to herd the hillside tailings into the flume or

into the pipe line when it is built provided they

start to move. Before this time arrives, I w^ould

like to have your comment upon the effect that will

or may have at the lower end of the flume.

Yours sincerely,

FRANK A. GARBUTT.
FAG-C.

A. R. CARTER,

recalled as a w^itness on behalf of plaintiffs, having

been ])reviously diil\' sworn, was examined and testi-

fied as follow^s:

Direct Examination

Q. For the moment, did you prepare Exhibit 85 ?

[193]

A. Yes; but I don't remember Avhat at that time.

Yes; I prepared it originally.
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Q. Did you prepare it from the ledger?

A. Yes.

Q. How did you come to omit Mr. Grill's name

in the statement and give "Miscellaneous expense

$150" under date of September?

A. Well, I have done that with other items, too.

Q. No. But why did you do it in this instance?

Was it to hide from us the fact that it was paid

to Mr. Grill?

A. No. At the same time that you took the depo-

sition I showed you the ledger sheet here with Mr.

Grill's name on it.

Q. You did?

A. Oil, yes. You looked right over my shoulder

and I pointed it out to you in Mr. Garbutt's office.

[194]

Q. AYould you now turn to the journal entry of

October 20, 1938 with refereuce to the expense of

incorporation—"Incori)oration Expense Log Cabin

Mines Co."?

A. Let's see; you said "October 20th". It was a

$36.38 amount?

Q. Yes. A. Here it is right here.

Q. What is the entry there?

A. "Check to D. E. Hinckle, attorney, incor-

])ovation ox])euse 36.38."

Q. Aud uuder date of November 2, 1938: "Fil-

ing Periuit to sell stock, L<\g Cabin Mines Co. $10"?

A. "David E. Hinckle" right here, "Filing Per-

mit to sell stock $10." [195]
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Q. Can you by reference to the original ledger

account show any item of expense charged in the

original ledger under date of Se})tember 2, 1938 ?

[196]

A. N'o. That item that yon are pointing to there

has nothing to do witli the Mutual Gold. That was

charged to Mr. Garbutt's personal expense. This

account was put onto the same sheet as that ac-

count. That was his own personal expense account,

Q. But it shows that on September 2, 1938 Mr.

Garhutt made a trip to the mine ?

A. All right, and he paid his own expenses.

Q. Yes. But the i)oint is he made a trip to the

mine on September 2, 1938, according to his records.

A. That was the time the entry was made there

and the check given for it. I presume it was about

that time, that is, the time the check was giveu.

The time that he went to the mine I couldn't say

definitely, with the exception that was probably

near that time.

Q. This entire transaction, then, dating from

Se])tember 2nd or from August 29th

A. It dates from August 17, 1932.

Q. Has that any relation to this case?

A. AVell, I don't think so, as far as that is con-

cerned.

Q. No. the account is "Log Cabin Mines—Mu-

tual Gold Corporation," is it?

A. ^rhat is right.
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Q. That is how it is carried in the ledger. And

outside of the item in 1932, the next item is Au-

gust 29, 1938, ^'Telegrams to Seattle 24.98"? [197]

A. Tliat is what it says there; yes. That is the

item.

Q. And the next item is under date of August

15: '^M. J. Keily ticket to Seattle 69.35"?

A. 'lliat is the entry
;
yes.

Q. And next is September 2, ''F. A. G. ex^) trip

to Mine 80.00"?

A. None of those items were charged to Mutual

Gold, though; all personal expense of Mr. Garbutt's.

[198]

Q. B\' Mr. Abel : Mr. Carter, have you the mint

returns from this mine during the period in con-

troversy here?

A. (Witness producing ])ai)ers.)

Q. Are these all of them?

A. I presume so. They were what we took out

of tlio file. I just have them in my file.

Q. So far as you know, they are complete?

A. So far as I know, they are.

Q. That is the net amount received from the

mint for the ore? That is right, isn't it?

A. That is right; that is the number of ounces

of gold received and the fineness of the gold. [199]

Q. By Mr. Abel: Can you give the total?

A. Iliere is $6,132.02 in 1939 in two item.s. The

balance of 1939 is $75,357.81 ; and in 1940 there is

$189,256.-32; and in 1941 there is $6,220.77.
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Q. Coiiiinencing what period and ending what

period do these figures a])ply to?

A. Tlie first check for a shipment was received

on March 23, 1939. The last check was received on

March 12, 1941.

Q. But covering the mint returns for what

period ?

A. For the period between those dates.

Q. I am now referring not to the date of the

check of the mint returns, but, as it were, the date

of production from the mine itself ?

A. That I couldn't tell you. [200]

Q. B}^ Mr. Abel : Mr. Carter, can you furnish

lis with a breakdown of the item found on Exhibit

85, sheet 4, being the December, 1938, advances, the

last item, reading: ''Miscellaneous Expenses

$365.45"?

A. Three and one-half months' office service at

the Los Angeles office at $100 per month, $350;

two books on mining, 15.45.

Q. Where is that?

A. It is written right there.

Q. It is not on the exhibit itself?

A. Not on that paper ; no.

Q. I now direct your attention to sheet 3 of the

same exhibit. Exhibit 85, the item under date of

November 30: "Miscellaneous Expense $250"

Would you bi'eak that down for us I

A. "W. L. Grill traveling expense $150; D. E.

Hinckle, attorney's fees $100."
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Q. That is not the $150 that was previously paid

to Mr. Grill?

A. Naturally it is not. It is a different date en-

tirely.

Q. Let us see the journal entry of that item.

[202]

A. Here is one: ''D. E. Hinckle attorney's fees

$100." That is $100. See it?

Q. By Mr. Abel: I am interested in the AV. L.

Grill item.

A. I thought you asked for both of them. Here

it is right here ''William L. Grill, attorney, travel-

ing exjjense $150.''

Q. Under what date is the journal entry?

A. Under the date of November 2nd.

Q. Have you any other items reported in the

exhibit as ''Miscellaneous expense"?

A. I think i)robably there is.

Q. Which covers money paid to Mr. Grill?

A. No; but I have other items as "Miscellaneous

exjiense."

Q. Yes. Well, 1 am interested in the [203]

A. Franchise tax.

Q. Why was it not disclosed in the exhibit that

it was a ])ayment to Mr. Grill?

The Court : I think that has been asked and

answered.

Mr. Abel: This is a previous one, your Honor,

the $150. The]'e is another payment to Mr. Grill

of $100.
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A. Why, because that we put certain things un-

der ''Miscellaneous expense," taxes, attorneys' fees,

and so forth. We have otlier items besides attor-

neys' fees and payments to Mr. Grill under "Mis-

cellaneous expense. '

'

Q. Let me see the journal entrj^ for December

31st of $365.45.

A. What did you say the date was, December

31st?

Q. December 31st "Miscellaneous expenses

$365.45."

A. Tliat is a journal entry which I don't think

I have that, with the exception of on that sheet

there.

Q. Well, let us have the journal entry.

A. It is not on this one here.

Q. Let us have the journal for

A. This is the cash journal. This here is a cash

journal. There is one or two items there. That was

a charge from the journal.

Q. A charge but not an actual disbursement at

the time?

A. No, no; it is not a disbursement. It is just

simply a charge for those services at that time and

there was no check drawn for it, never spent. [204]

Q. The $365, then, is principalh^ a charge for

the use of Mr. Garbutt's office?

A. For the work that we do there in our office,

the stenograjiher, myself and other people, for the
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Mutual Gold Corporation. There was no check ever

issued for it. It has never been paid. [205]

Q. By Mr. Abel: The miscellaneous expense

that }'ou [206] have reference to under date of

]^ecember 31, 1938, was for services rendered in

connection with this mining property?

A. That is what it was.

Q. Whether it was operated for Mutual Gold,

or operated for Mr. Garbutt, or operated for Log

Cabin?

A. Yes. We did a lot of office work there for it.

Q. Biit there was no segregation of the account

or the charge?

A. What do you mean "segregation"?

Q. Any segregation l^etween the books of Mr.

Garbutt.

A. What do you mean "segregation"? I don't

understand that.

Q. Well, any separation of charges for the pai-

ticiilar service for one or the other?

A. If it had been charged up by our office for

all the time those people put in there, the charge

would have been about four times as much as this

Q. The ])oint is whether they were all run to

gether in tlie books.

A. Wliat d(^ you meaii run together?

Q. By the Court: Did you make separate

charges against Mr. Garbutt, Log Cabin or Mutual ?

Did yon segregate the [207] account?

A. Wo just cliarged u]) $100 a month was all.



vs. Frank A. Garhutt, et al. 405

(Testimony of A. R. Carter.)

Q. Right straight through?

A. Right straight through; never charged more

or never charged less. [208]

RUSSELL F. COLLINS,

recalled as a witness on behalf of defendants, hav-

ing been previously duly sworn, was examined and

testfiecl as follows:

Direct Examination [221]

Q. By Mr. Hinckle: Li 1938, Mr. Collins, was

the mine in operation?

A. The mine was closed down on April 22nd,

1938, under Mr. Yance and operated by Mr. Keily.

Q. After the bills and expenses were paid was

there [225] enough mone}^ left from the treasury

of the Mutual Gold or available to Mutual Gold to

pa,y the obligations which plaintiffs have set up as

then existing, some, I believe, $60,000—something'

like $60,000, I think? The exact amount is not ma-

terial. A. No, sir; I am sure there was not.

[226]

Mr. Abel: Your Honor, I could make an admis-

sion here that would shorten this up entirely. The

company had this property which it considered quite

valuable. The recovery from this old mill was not

sufficient to-
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The Court: Well, they had what they called a

pilot mill there which was not sufficient, it was not

operating efficiently.

Mr. Abel: They could not recover the values

and they could not pile up oi:)erating capital or a

cash reserve. The mine quit, or the mill quit, and

the mine, too, for that matter—were shut down in

April of ]938 and until the transaction complained

of the directors met from time to time to consider

how to raise the money. It did not have funds to

carry on. Its creditors were not pressing. Its credi-

tors were $30,000 of production notes, of which the

Yances owned a majority, whicli were payable out of

l^roduction. The balance of its accounts was prin-

cipally^ J. A. Vance, who had loaned some $18,000

and who was not pressing ; Mr. Stiegler and Mr. Fer-

bert, the one, I believe, with $3,000 and the other

with $2,000, who were not pressing. The mine was

not in ]n'essing need of money to pay its bills, but

it was in need of money if it was to build a new

mill or to operate its old mill; and it was [229]

imder those circumstances that the meeting of July

18, I believe the date was, was held.

The Court: Well, it did not have the money to

make the payment on its contract.

Mr. Abel : They did not have the money to make

the ])ayment. [230]

Q. By Mr. Hiiickle: Mr. Collins, did you have

anything [231] to do with obtaining the contract

of September the 2nd from Mr. Garbutt?
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A. Yes, sir. September 2nd?

Q. September 2nd, 1938. A. Yes.

Q. Wliat did 3^ou have to do with that ?

A. Well, I solicited his cooperation.

Mr. Abel : What ? I didn't get it.

The Court : He solicited his cooperation.

Q. By Mr. Hinckle: Where did you solicit his

cooperation ?

A. In Los Angeles, in his office.

Q. Did you come down here to see him ?

A. Yes.

Q. Did you come down especially to see him

about that?

A. Concerning our difficulties and how to get out

of them.

Q. Did he ask you. to come down ?

A. Beg pardon?

Q. Did he ask you to come down ?

A. So, sir.

Q. When 3^ou came down what did you say to

him—briefly, now ?

A. That we were not satisfied with the offer of

tlie Vances and we would like to have someone that

would finance our undertakings. [232]

Q. Did anybody come with you ?

A. Mr.— I am not sui-e wliether Mr. Keily was

here or whether he came with me. One trip I know

he came with me and went back, when we solicited.

Q. You made more than one trip, did you?

A. Yes.
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Q. Did Mr. Cxarbiitt agree right away when you

first b]'oached the matter to him to jump in and

lend the money or help you out ?

A. He did not.

Q. What did he say that would give you any

clue to his attitude?

A. That he did not want to be tangled up with

it; that, as I recall his statement, ''At my age I

don't want to undertake the beginning of a mining

])roposition."

Q. Did you drop it then? A. I did not.

Q. What did you do?

A. Well, Mr. Garbutt sort of jnit us off by say-

ing, ''I will give you entree to some friends of mine

and maybe they will finance you."

Q. Did he give you that entree?

A. He did.

Q. Wlio was the friend?

A. Well, one of them was Cecil De Mille, and Mr.

Keily, I think—in fact, I know—approached Hal

Roach concerning [233] the financing of our under-

taking.

Q. Did you make a deal with either one of those?

A. No, sir,

Q. 1]\' Mr. Hinckle : Why did you want to make
the deal with Mr. Garbutt?

A. Well, considering everything and from every

angle, and considering our difficulties, I considered

Mr. Garbutt was the most competent person and

capable, that is, financially able to carry it through.



vs. Frank A. Garhutt, et al. 409

(Testimony of Russell F. Collins.)

Q. Were you a director at that time of the Mu-

tual Gold ? A. Yes ; I was.

Q. Why did you prefer to deal with Mr. Gar-

butt rather than to deal with Mr. Vance in that

capacity? [234]

A. Well, we had tried Mr. Vance as general

manager of the property and I considered his suc-

cess a failure. [235]

Q. By Mr. ITinckle: You remember, do you,

M]'. Collins, when notice of forfeiture was given

to Mutual Gold Corjjoration on or about August

25, 1938? A. Yes, sir; I know of it.

Q. By Mr. Hinckle: Did that notice of for-

feiture influence you in any way to make a contract

with Mr. Garbutt [236] or to favor, rather, a con-

tract with Mr. Garbutt? A. No, sir.

Q. The forfeiture was withdrawn on or about

Octol)er the 2r)th, 1938. I am telling you that.

A. As I recall it.

Q. Did that forfeiture which had been with-

drawn, notice of forfeiture which had been with-

drawn, on or about October the 15th, 1938, influence

}'ou in any way toward favoring the contract later

made witli Mr. Garlnitt on December the 17th, 1938 ?

A. No, sir.

Q. Did Mr. Garbutt ever at any time say any-

thing to you which you considered an attem})t to

coerce you into making or favoring the making of

the contract with him? A. No, sir. [237]
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Direct Examination

Q. By Mr. Grill: Mr. Collins, you stated that

you were not satisfied with the success of Mr.

Vance's failure. Will you state just what you meant

by that?

A. Well, to begin with, Mr. Vance was a lumber

man and did not understand the operation of a mine

and insisted

Q. How was that evidenced?

A, Well, by the fact that he wanted to dismiss

Mr. Keily and said to let him go, and various,

various things that came up from time to time.

Q. During what period was that?

A. Well, along '37, '38.

Q. During the period of Mr. Vance's manage-

ment contract? [238]

A. Under the contract
;
yes.

Q. State any other matters in comiection with

his management that influenced you in this con-

nection ?

A. Well, one was, he wanted to syphon the water

out of a shaft as the means of getting the water out

of the shaft, that we could go on down with it. [239]

Cross Examination [241]

Q. Anyway, the amomit of stock that you had

in Mutual was a few thousand shares at the time

of this transaction, wasn't it?

A. You mean in the -Mutual Gold?

Q. Yes; in the Mutual Gold.
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A. Yes, sir. [242]

Q. Soon after August 6tli you came down to

visit Mr. Garbutt .^ A. Yes; I may have.

Q. You drove from Spokane to Los Angeles to

visit him? A. I think that is true.

Q. Had you talked to him before that as to his

making a deal?

A. Prior to that time Mr. Clarbutt repeatedly

insisted that he would not be dragged into the

financing of the property.

Q. Then it v>'as at an earlier date than August

(Jth that you discussed with him his coming into the

picture ?

A. Well, he was approached, I know.

Q. Who aj)proached him?

A. Well, I think Mr. Keily, and I also was at

the meeting; but he absolutely refused to have

anytliing to do with it. [245]

Q. Anyway, you were the one who negotiated

this contract with Mr. Garbutt, were you not?

A. You mean the original?

Q. The contract of September 2nd.

A. Well, I had to do with it, I know. I was

interested in it; yes, sir.

Q. Who else negotiated it?

A. Well, I think Mr. Ferbert was with me.

Q. Anybody else?

A. And I don't remember whether Mr. Grill was

here at the time or not. I don't believe that he was.

Q. The tirst contract of September 2nd was



412 Helen M. Sutherland, et al.

(Testimony of Russell F. Collins.)

negotiated while the rescission of the contract was

insisted upon, was it nof? [247]

A. The original might have been at that time, I

am not sure.

Q. Well, don't 3^ou know that it was?

A. I don't remember the exact dates. I wouldn't

say for sure. Maybe it was.

Q. There had been nothing said up to that time,

had there, about organizing a corj^oration under

the laws of another state"?

A. Well, it had been hashed over.

Q. When?
A. In Seattle. Mr. Vance, Llo3^d Vance was to

organize a new company and take over the property

and was to operate it.

Q. To take over half of the assets, was it not,

not all of them? [248]

A. No ; half of the ore, as I remember their con-

tract, and that we were to have the other half and

the new company was to do all the mining and treat-

ing, and the old company had nothing to do with it.

Q. You say that was at the Seattle meeting?

A. Well, it was in the various meetings we had

at Seattle.

Q. The Seattle meetings, the first of them was

August 13th, was it not?

A. Well, there was preliminary discussions be-

fore the meeting, I know that.

Q. Then you came down August 6tli to see Mr.

Garbutt. When did you see him?



vs. Frank A. Garhutt, et al. 413

(Testimony of Russell F. Collins.)

A. Oh, I saw him from day to day. I don't know

just the exact dates but I saw him very nearly

ever\' day.

Q. You returned to Seattle so as to be back there

on the 13th, didn't you?

A. Well, of course, when I was in Seattle I

dicbi't see him.

Q. Then, when did }'ou next see him after tlie

loth I A. Well, I came down here after that.

Q. When did you first know that the notice of

foi'feiture of August 25th was to be put out, was

to be issued?

A. I didn't know that luitil it was issued.

Q. What?
A. I Iviiew nothing of it until it was issued.

[2-19]

Q. And you did not try to get it relieved, did

you ?

A. A¥ell, I was hopeful that something could

be done to relieve it.

Q. Did you go to see the owners about it?

A. I saw Mrs. Ryan from time to time.

Q. Did you complain to the owners that it was

not fair for their agent to be insisting on forfeiture,

and, at the same time that he was getting an assign-

ment of the contract?

A. Well, we were between a tlireat from Vance,

and, if you will permit it, the question was: We
had a payment coming due in a few months and

we had nothing with which to meet it.
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Q. And Vance threatened that he would not put

it up? A. Yes; he said he wouldn't put it up.

Q. That was his threat?

A. Yes ; that was his threat.

The Court: In other words, one was forfeiting

and the other was refusing to put vip any more

money; the}^ were both in the same fix, weren't they?

Mr. Abel: Well, hardl3\ hardly, your Honor.

The Court: Both were putting on the squeeze.

The Witness : That is it. [250]

Q. Anyway, why was the contract of Septem-

ber 22nd made?

A. Well, because we thought it x\as the best

thing we could do under the eircmnstances for the

Mutual Gold and their stockholders. [251]

Redirect Examination

Q. By Mr. Hinckle: Mr. Collins, }'ou gave one,

or two or three reasons—-I don't remember how

many—why you preferred to deal with Mr. Garbutt

rather than Mr. Vance. Is there any other reason

that you know of? A. Well, yes.

Q. Well, what was that reason?

A. Mr. A^ance's general attitude towards the

small stockholders of the corporation.

Q. I mean do 3"ou know of any specific thing

that indicated that? A. Yes; I do.

Q. What was it, anything he said, or something

he did or what?
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A. After we bad practically

Q. No. Was it sometliing lie said, or something

he did [253] or what?

A. Well, something he said.

Q. Where was it said?

A. It was said at just south and east of the

Ijresent site of the new mill, near the pipe line that

was l)eing- built from the upi)er tank, or the big

tank, down to the mill, the old mill.

Q. What was said at that time? No. Who was

there ?

Mr. Abel : We object unless we know the time.

Mr. Hinckle: Yes.

Q. AVho was there at the time?

A. Just Mr. Vance and myself.

Q. About when w^as that?

A. As I recall, it was in the fall, about October

l)robably, or November of 1937.

Q. What was said?

A. The question was raised—Mr. Vance said,

"To hell with the little stockholders. They have no

business being in here." [254]

J. E. STIEGLER,

called as a witness on behalf of defendants, being

first duly sworn, was examined and testified as fol-

lows :

The Clerk: Will you state your name?

A. J. E. Stiegler.
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Direct Examination

Q. By Mr. Hinckle : Mr. Stiegler, what office, if

any, do you hold with the Mutual Gold Corporation ?

A. President.

Q. How long have you been the president?

A. Beginning in June—^iio. Wait a minute. I

was first a director in June, I think, '34, and that

fall, I believe, about October of '34.

Q, Are you a director also? A. Yes, sir.

Q. How long have you been a director?

A. Siijce June, '34.

Q. Are you a promoter of mines that go broke

or do you have some other occupation?

A. I am a farmer.

Q. Are you a stockholder also?

A. In Mutual (rold; yes.

Q. About how much stock do you hold?

A. Oh, I think the family has, that is, my wife

and daughters and myself, about 100,000 shares, I

believe, [266] somethmg like that.

Q. Does the Mutual (liold owe you any money

that you have advanced? A. Yes.

Q. About how much?

A. Oh, it is near $4,000, I think, that I have

advanced.

Q. What was that for?

A. $3,000 of that was advanced in '37, the fall

of "37. Mr. Vance wrote me a letter and wanted me
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to talk with the directors and try to raise $6,000,

I believe it ^^ as, and I put up $3,000 at that time.

Q. Did you favor dealing with Mr. Garbutt

rather than Mr. Vance in the making of this con-

tract of September 2, 1938? A. I did.

Q. Why?
A. Well, at the time, or while we were—the

ijluyd Vance proposition was u^), it seemed like

there was a lot depended on how much money I

could raise from my Yakima friends. On several

occasions Lloyd Vance asked me if I coukln't guar-

antee $30,000, and then a time or two he asked if

I couldn't—1 told him I coiddn't guarantee any-

thing but I would do the best I could; and a few

da\'s before coming down to try and make some deal

with Mr. Garbutt—that was in, I think, the latter

part of August, '38 or the 1st of September-—I re-

ceived a letter from Mr. [267] Woodworth stating

that

Mr. Abel: Objected to as n(^t the best evidence

and ask for the production of the letter.

Mr. Hinckle: Just pass that up. Go ahead and

tell in your own words why you preferred dealing

with Mr. Garbutt.

A. Well, Mr. Vance had had his chance. He had

spent $30,000—$50,000 besides what had been tak(^n

out down there, and wdiat I had heard al)out Mr.

Garbutt, he had had considerable mining experience,

had been successful, and he also had the finances
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to equip the mine properly and that was the big

consideration, I thought.

Q. Did you come do\Mi to Los Angeles to see

Mr. Garbutt? A. Yes, sir.

Q. Did he ask you to come down?

A. Xo; I don't think he did.

Q. Where did you talk with him?

A. At his office.

Q. Anybody else there?

A. Yes; Mr. Grill, Mr. Russell Collins and Mr.

Ferbert, I believe.

Q. Did he ever ask }'ou to make a deal with

Mutual—to helj) him make a deal with Mutual?

A. No.

Mr. Anderson: May I inquire of counsel if he

is now eliciting what transpired at this meeting in

Mr. Garbutt's office? If so, we would like to know

the date. You have [268] said that certain parties

were present and now \'ou ask him did he ever

do

The Court: He gave the date the latter part of

August, he thought, as near as he could figure.

A. We were down here three days and I believe

the contract was signed on the 2nd day of Sep-

tember.

Q. By the Court : You are speaking of the time

that the contract was executed as of September

the 2nd? A. Yes, sir.

Q. By Mr. Hinckle: Did you urge this upon

Mr. Garbutt or did he urge it upon you 1
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A. Well, he tried-
Mr. Anderson: If your Honor please, that is a

conclusion. I think he should detail what was said

hy each of the parties at this conference.

The Court: Yes; that is correct.

Q. By Mr. Hinckle: Well, what did you say to

Mr. Garbutt, if anything, about making a contract

with the Mutual?

A. I don't remeuiber so nuich what I said to

him, ]}ut I remember once he stated that he didn't

know whether he would go through with this con-

tract or not, but if he didn't he would arrange

so thrit we could pay the sellers on the 1st of No-

vember when the $10,000 becarue due, and we were

(juite anxious to

The Court: No what you were anxious. What
was said. [269] About your anxiety, that is a conclu-

sion. What was said?

A. Well, he told us that he would furnish us

the $10,000 and also a payment on installing the

high-power line up to the mine. It was to cost

$10,000. I think he said he would furnish part of

the money, or something of that kind.

Q. How did you happen to come down?

A. I came down because Mr. Ferbert and Mr.

Collins thought we could make some deal.

Q. They asked you to come down, did they?

A. It was talked in the board meeting and the

whole board was invited to come down.
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Q. Did you ever communicate, yourself, with Mr.

Garbutt? A. No, sir.

Q. Had he ever communicated to you?

A. Before that time?

Q. Yes.

A. No; I am sure he didn't. I am quite sure

that he didn't.

Q. When was the first time you ever met Mr.

Garbutt?

A. Was here on the last day of August or the

1st of September.

Q. The only information you had about the

deal was the information you got from Mr. Ferbert

and Mr. Collins?

A. And Mr. Keily. Or more

—

Q. Keily? [270]

A. Keily, I think the name is, that was super-

intendent at the mine.

Q. Was he up north with you?

A. I met him in Seattle.

Q. What was the purpose of coming down?

A. To try and make some—get Mr. Garbutt to

tcilic-' over the o] aeration of the mine.

Q. By Mr. Hinckle: Was anything ever said

to you or in your presence at any time by Mr.

Garbutt or by anyone in his behalf which you

construe to be an attempt to force you into making

or attempting to have made a contract?

A. With Mr. Garbutt?

Q. With Mr. Garbutt for the Mutual?
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A. No. [271]

Q. Did you ever have any interest in this mat-

ter excepting to protect your investment?

A. Aiid to protect the stockholders.

Q. Well, that was your investment? [272]

A. Yes, sir.

Q. You are a stockholder? A. Yes, sir.

Q. Did you have any arrangement whereby you

were to receive any outside interests or profits of

any kind ?

A. No, sir. I might state that I have always

stood my own expenses to the mine and to I don't

know how many board meetings in Spokane and

Seattle, and this trip down here and the trip down

here on September 2nd, '38 I stood my own ex-

penses, never handed them in to the company even.

Q. Did you have anything to gain by favoring

either the Vance contract or the Garbutt contract,

except what you thought was the best interests of

the stockholders and yourself as a stockholder?

A. No, sir.

Q. Is this your first mining experience?

A. No. I started out when I was a kid in Alas-

ka. I was up there about 20 years, or 18 years, and it

has been in my blood ever since I guess. I have

tried to settle down to just farming but I do break

loose once in a while.

Q. By Mr. Hinckle: Did you know that Mr.

Garbutt paid Mr. Grill's expenses down here on one

occasion? A. Yes.
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Q. One or two occasions, whatever it Avas?

A. Yes.

Q. Were you influenced in any way to favor a

contract [273] witji Mr. Garbutt by the fact that

a notice of forfeiture had been given on August

25, 1938 and withdrawn then on October the 15th,

1938?

A. No; I don't think so. However, that note, I

was quite concerned over it at the time that we had

received it. I think Mr. Abel is the first that told

me about it.

Q. Have you ever received any money from Mr.

Garbutt for services you rendered him any any way ?

A. He bought me a malted milk yesterday, I

think. That is all.

Q. That is the first you have received?

A. I ))elieve so. No; he treated me to dinner

once before.

Cross Examination [274]

Q. By Mr. Abel : I am now reading from Plain-

tiffs' Exliibit 16, beiii,^- a letter dated September

12, 1938, signed by you as ])resident, a letter to the

stockholders of the company. That letter called for

anotlier meeting to ratify the Clarbutt contract of

Se])tmber 2nd ? A. Yes, sir.

Q. And in that letter, quoting from that letter:

"A board meeting was held on the 7th day

of September, at which the action of the presi-

dent of the com])any was ratified and the con-

tract a])]^roved by the board, subject to its rati-
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ficatioii by the stockholders of the company.

The board members voting in favor of the rati-

fication we]*e Mr. Ferbert, Mr. Hickcox, Mr.

Gvill and Mr. Stiegler. Those voting against

were Mr. Woodwoorth and Mr. Vance. The

writer was advised that the contract was aj)-

proved b}^ Mr. Collins, the one director absent.

It was the feeling of the writer, as well as the

other members of the board voting in favor of

the contract, that if it was not accepted the

com])an3" would become involved in long and

expensive [275] litigation with the owners of

the y)roperty over the attemjjted cancellation

of the contract."

Do yon, in the light of that statement, wish to

modify what 3^ou have testified on that subject when

it was within a few da3^s of the action taken?

A. Well, I said I was concerned over the notice

of forfeiture when we first got it.

Q. Do yon stand by the statements contained in

Exhibit 16, or do yon now modify them by your

testimony?

A. I think I would have to—I will tell you, these

letters, T had help in writing out these letters by

our attorneys, either Mr. Grill or Mr. Weller helped

me in writing out these letters. Now the question

you are asking is what?

Q. Is whether you stand by the statement con-

tained in the letter as to what motivated you in

the signing of the contract, 10 or 12 daj^s earlier,



424 Helen M. Sutherland, et al,

(Testimony of J. E. Stiegler.)

tliis letter being dated the 12tli and the contract

being* dated on the 2nd?

A. Well, I was concerned, of course, about tlie

notice; yes.

The Court : You have not answered the question

yet.

Q. By Mr. Abel : I am not asking you whether

you were concerned about the notice.

A. The question is what, then, please?

Q. The question is whether you stand by the

statements [276] contained in the letter of the 12th

instant.

A. AVhat paragraph is that that you are refer-

ring to?

Q. I will just mark the paragraph. Exhibit 16.

A. Well, I signed it. I guess I must have ap-

])roved it.

Q. The question is not whether you signed it.

You signed it knowingly, did you not?

A. I read it over first; yes.

Q. After legal advice?

A. Yes; I read it over.

Q. From ])ossibly tvro att(n'neys, Mr. Weller, the

com])any attorney (^f S])okaiie, and Mr. Grill?

A. I am not sure which one helped with this

letter, but I usually w^as helped by either one or

the other.

Q. But the letter was constructed advisedly, with

knowledge of its contents, was it not?

.\. I ])resu]ne so.
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Q. And the i)nri)ose of the letter was to intimate

to the stockholders that if the contract was not ap-

proved by them litigation would result with the

owners, isn't that true? A. Probably; yes.

Q. Did you know that on the very day that the

contract was signed with Mr. Garblitt in his office

he issued a letter to the Vance Lumber Company

—

to the Mutual Gold Cor])oration and -T. A. Vance,

general manager, being Exhibit 12, insisting upon

tlie forfeiture on the same day? [277]

The Court : Answer the question.

A. If I knew whether this was written? I just

don't recall. I believe that—I don't recall. Perhaps

I did know that at the time. I don't remember now.

The Court: May I see that exhibit when you

are through with it?

Mr. Abel : Yes, your Honor.

The Court: You may proceed.

Q. By Mr. Abel: Your attention is now di-

rected to Plaintiffs' Exhibit 28, being a letter signed

by "Chandis Securities Company" and ''Alice Clark

Ryan" of date October 3, 1938, particularly to the

last page of it which I will now read

:

"We are not satisfied with the way you have

evaded carrying out your contract with us nor

pleased with yonr Managing Director, Mr.

Vance's uncandid statement to us that 'you

have complied with your contract in every par-

ticular', when you well know this is not true

and, in ^'iew of the many concessions we have
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made you in the past we are not pleased by

your concealment from us of developments at

the mine; nor by the excuse of your manager's

attorney that you had no contractual obligation

to inform us; nor by his contention that our

failure to take action sooner, constituted a

waiver of the many breaches of your contract,

and we are not at all reassured by your inter-

nal dissensions, nor by the [278] threats of

litigation amongst yourselves which it appears

have been extended to covertly include us.

^'As long as this is possible or threatened, you

may expect no coiisideration from us.''

Then anothe]- quote:

"We consider your former contract term-

inated and at an end."

Were you aware of that letter?

A. Was that letter sent to me or to Mutual Gold

Corjioration ?

Q. To Mutual Gold Corporation, under date of

October 2nd (3rd).

A. I ])erhaps knew of it at the time but I don't

recal] it now.

Q. You don't recall it? A. No, I don't.

The C(^urt: May I see it, please?

Mr. Abel: It is on the last page, the particular

])art.

Q. You are now sliown the letter of August 25,

1988, 1)oi]ig the cancellati<w jiotiee of that date.
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A. What date?

Q. Exhibit 11.

A. I don't know whether I have seen this be-

fore or not. I don't believe those letters were sent

to me. I live over there in Naches. The home office

is in Spokane.

Q. At that 27th of August, that meeting of tlie

board of [279] directors at the Vance Hotel, was

not that letter, Exhibit 11

A. It might have been. I don't know.

Q. —exhibited, read and thoroughly discussed?

A. That or some other one. I remember of some

discussion over it; yes.

Q. The letter of forfeiture of August 25th?

A. What date would that be?

Q. Two days later. A. Two days later.

Q. On the 27th of August?

A. It is very likely I did.

Q. Your attention is directed again to Exhibit

11, particularly the second part of it, and you are

asked to state what, if anything, was done in the

way of negotiation to reinstate the contract be-

fore the assignment to Garbutt of the contract itself

on the 22nd or 21st day of September, 1938?

A. What had ])een done to

Q. What, if anything, did you or did the board

do to get the contract reinstated between those

days, other than to make the sell-out to Mr. Gar-

butt? A. I don't remember.
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Q. Isn't it true that there was nothing done?

A. These notices were directed to Mr. Vance as

general manager, and I think that you answered

those letters your- [280] self, Mr. Abel.

Q. And when they came to your attention, when

this notice of August 25, 1938, Exhibit 11, came

to your attention you, as president of the company,

did nothing?

A. You was taking the matter up yourself, I

think. You replied for Mr. Vance, as I remember.

Q. The question is whether you, as president of

Mutual Gold A. No; I didn't.

Q. —took action of any kind?

A. No; I didn't because you was taking care of

that. [281]

PLAINTIFFS' EXHIBIT 90***** * *

MINUTES OF ANNUAL MEETING OF STOCK-
HOLDERS OF MUTUAL GOLD CORPORA-
TION.

February 1, 1939

The stockliolders of the Mutual Gold Corporation

met in regular annual session at the office of the

Company, 401 Fernwell Building in the City of

Spokane, State of Washington, on Wednesday the

1st day of February A. D., 1939 at the hour of

11:00 o'clock A. M. pursuant to call and notice.

The meeting was called to order by President
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(Plaintiffs' Exhibit 90 continued)

J. E. Stiegler who asked Vice President E. D.

Weller to preside, Secretary 111. Fuson acting as

recording officer.

The Chair appointed Mr. C. T. Orr, Mr. R. P.

Woodwortji and Mr. E. D. Weller as proxy com-

mittee to check and report on the proxies.

The office of the company being inadequate to

accomodate the stockholders, the meeting, on mo-

tion duly made, seconded and carried was ad-

journed to be reconvened at the office of the Com-

pany in the Assembly Room of the Old National

Bank Building, Spokane, Washington at the hour

of 2:00 o'clock P. M.

The meeting reconvened at 2:00 o'clock P. M.

in the Assembly Room of the Old National Bank

Building, Spokane, Washington pursuant to ad-

journment, the same officers being in the chair.

Roll Call showed the following results:

Present in Person 164,114 shares

Present b}^ proper proxy 2,149,342 shares

Total shares present and en-

titled to vote 2,313,456 shares

Total shares outstanding 2,641,182 shares

The proxy committee reported that the proxies

were in regular form in the amomits as above stated,

and upon motion duly made, seconded and carried,

the report of the proxy committee was accepted

and approved.
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The Secretary presented a copy of the Notice

of the Aimual Meeting pursuant to which the meet-

ing was held with affidavit of mailing notice to

each and all stockholders of record more than 10

days prior to the date fixed for the meeting as

provided by the by-laws of the company. The same

being in regular form and there being no objections

thereto, the Chair declared the meeting was regu-

larly and duly called and open for business.

The Minutes of the last meeting of the stock-

holders held August 6, 1938 were read and on

motion duly made, seconded and carried, were ap-

proved as read.

The Chair then announced the next order of

business was the reports of officers of the company.

Mrs. E. Fuson, Treasurer made a report of Mr.

Garbutt's expenditures in behalf of the Mutual

Gold Corporation for a period from September 31,

1938 to January 16, 1939 inclusive, showing a total

expenditure of $50,130.97.

Mr. Abel requested a balance sheet and was in-

formed that a financial statement later than the

Trial Balance prepared as of September 30, 1938

was not available at this time.

Mr. Grill read telegrams from Mr. Garbutt and

Russell Collins indicating that every effort Avas

being made to advance the interests of the stock-

holders of Mutual Gold stock.
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There was some discussion from the floor, prin-

cipally by Mr. Abel addressed to Mr. Grill, hi

regard to the status of the Mutual Grold Corpora-

tion. After the discussion was becoming rather

lengthy the chair stated the meeting was now open

for nomination of seven directors to serve until

the next annual meeting of the stockholders and

until the election and qualification of their suc-

cessors.

Mr. Grill nominated J. E. Stiegler, G. H. Ferbert,

Tom L. Wyckoff, F. T. Hickcox and W. L. Grill,

said nominations being seconded by C. T. Orr. Mr.

Abel nominated Mr. Lloyd J. Vance and R. P.

Woodworth, said nominations being seconded by

A. P. Bateham.

Mr. Woodworth nominated Clarence Colby and

Mr. Hurd nominated Mr. Joe Vance, however, both

nominations were withdrawn.

There being no further nominations. Dr. I. S.

Collins moved that the nominations be closed. Said

motion was duly seconded and unanimousl}^ carried.

On motion duly made, seconded and carried, the

Secretary was instructed to cast the unanimous

ballot of all shares present and entitled to vote for

the directors so nominated, and the Secretary there-

upon cast 2,313,456 votes for the said directors. The

Chair thereupon declared that J. E. Stiegler, G. H.

Ferbert, Tom L. Wyckoff, F. T. Hickcox, W. L.

Grill, Lloyd J. Vance and R. P. Woodworth were
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duly elected as directors to serve until the next

aimual meeting of the stockholders and the election

and qualification of their successors.

A motion was then made by Dr. R. A. Munro that

a complete rei^ort of the conditions of the Mutual

Gold Corporation be furnished individually to each

stockholder and that same be made as soon as

possible after this meeting and mailed to each

one.

Mr. Grill then stated that the company was short

of fmids to cover the cost of having such a re-

port compiled, printed and mailed out, whereu]3on

Dr. Munro added to his motion '*as soon as funds

are available". Said motion was duly seconded.

Mr. Abel then moved an amendment to the motion

that there be also supplied a balance sheet which

shall show the assets and liabilities of the company

and the income and expenditures for the past year.

Said motion as amended was duly seconded, voted

upon and carried.

Mr. Orr then made a motion that a vote of thanks

be given to the directors for what they had done

during the past year and that the stockholders let

them know they are behind them and ratify their

actions in the past year. The motion was duly

seconded after which there was considerable dis-

cussion. A standing vote was then taken and a

majority of those present in person voted against

said motion.
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Mr. Grill tjien made the following resolution and

moved its adoption:

''Whereas, on Saturday, the 17th day of De-

cember, 1938, the board of directors of this

company, at a special meetmg called and held

at said time, authorized and directed the Presi-

dent and Secretary of this corporation to exe-

cute a contract for and on behalf of this com-

pany Avith Frank A. Garbutt and to deliver said

contract to said Frank A. Garbutt, which said

contract relates to the equipment, operation and

handling of the company's property near Mono
Lake, California, all as more fully set forth

in said contract; and

"Whereas, the said contract has now been

fully executed by all of the parties thereto and

delivery thereof made by tlie respective parties

;

and

"Whereas, the stockholders of this company

at a meeting held on or about the 6th day of

August, 1938, duly authorized and directed the

board of directors to deal with said property as

provided by a resolution i:)assed at said meet-

ing; and

"Whereas, the board of directors has re-

ported the execution of said contract to this

meeting; and

"Whereas, it is for the best interests of
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said company that said contract be ratified, ap-

proved and confirmed; now, therefore,

^'Be It Resolved, that the action of the board

of directors in authorizing the execution of said

contract with the said Frank A. Garbutt and

the execution and delivery thereof by the Presi-

dent and Secretary of this company and the

said contract be and the same is hereby ratified,

approved and confirmed; and

''Be It Further Resolved that, the board of

directors of this company be and it is hereby

authorized and directed to cancel, rene^v and

alter said contract with the said Frank A.

Garbutt as from time to time in its discretion

it shall deem necessary or advisable for the

best interests of the corporation.
??

Said motion was seconded by Mr. C. T. Orr after

which there followed considerable discussion. A vote

was then taken by calling the roll with the follow-

ing results:

Shares voting Shares voting

Name FOR AGAINST

J. E. Stie-ler 1,447,0091^

J. A. Vance 11,134

C. H. Colby 13,067

F. Z. Hurd (gone)

Tom Wyckoff 5,700

George Earner 2,3991/^

W. H. Abel 5,000

R. P. Woodworth _ 83,116Mj

Llovd Vance - 447,781



vs. Frank A. Garhutt, et al. 435

(Testimony of J. E. Stiegler.)

(Plaintiffs' Exhibit 90 continued)

E. D. Weller 6,260

A. P. Bateham 184,756

Fielding MeClaine 25,233

Dr. Abrams (gone)

J. W. Maxwell 60,000

0. C. Moore (voted under protest)... 8,667

Total shares voting 1,458,969M. 841,153%

There being no further business, Mr. Grill made
a motion to adjourn, said motion being duly sec-

onded, voted u})on and carried.

E. D. WELLER,
Vice President and Chairman.

E. FUSON,
Secretary & Recording Officer.

February 1, 1939

The Committee finds that there are present in

person and qualified to vote at this meeting;

In Person 164,114

By Proper Proxy 2,149,342

Making a total number of shares present and

qualified to vote of 2,313,456, out of an outstanding

number of 2,641,182 shares.

Respectfully submitted.

Proxy Committee

R. P. WOODWORTH
C. T. ORR
E. D. WELLER
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AFFIDAVIT OF SERVICE OF NOTICE OF
ANNUAL STOCKHOLDERS' MEETING of

MUTUAL GOLD CORPORATION.

State of Washington,

Coimty of Spokane—ss.

E. Fuson, being first duly sworn on oath, deposes

and says that at all times herein stated and in-

cluded, she was and now is above the age of 21

years and Secretaiy of the Mutual Gold Corpora-

tion, and as such officer, on the 20th day of Janu-

ary, 1939, a copy of the attached notice of meeting,

copy of attached letter of J. E. Stiegler, President,

dated January 14, 1939, copy of attached 'Progress

Report' of Frank A. Garbutt dated January 8,

1939 and a copy of the attached proxy, properly

enclosed and directed, with postage prepaid, was

by her mailed to each stockholder of record of such

corporation at his address as shown by the books of

the company.

E. FUSON,
Secretary.

Subscribed and sworn to before me this 25 day of

January, 1939.

E. D. AYELLER,
Notary Public in and for

the State of Washington,

residing at Spokane.
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PROXY
Know All Men by these Presents: That I, the

undersigned, do hereby constitute and appoint J. E.

Stiegler or in the event of liis inability to act,

F. T. Hickcox or W. L. Grill, my true and lawful

attorney to represent me at the annual meeting of

the stockholders of Mutual Gold Corporation to ])e

held on the first day of February, 1939, at eleven

o'clock A. M. at the office of the company at 401

Fernwell Building, Spokane, Washington, and do

hereby authorize and empower him to vote at said

meeting and at any adjournment thereof for me
and in my name and stead upon the stock then

standing in my name on the books of said com-

pany, and I hereby grant my said attorney all the

powers that I should possess if personally present

at said meeting hereby revoking all former proxies

by me made.

Witness my signature this day of

January, 1939.

Witnessed By:
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NOTICE OF ANNUAL MEETING OF STOCK-
HOLDERS of MUTUAL GOLD CORPORA-
TION.

Notice Is Hereby Given that the annual meeting

of the stockholders of Mutual Gold Corporation

will be held at the office of the company at 401

Fernwell Building, Spokane, Washington, on Feb-

ruary 1st, 1939, at eleven o'clock A. M. in accord-

ance with the by laws of said corporation for the

purpose of electing a board of directors for said

corporation for the ensuing year, for hearing the

reports of officers of said corporation and for the

transacting of any other business that may proi^erly

come before said meeting.

MUTUAL GOLD CORPORATION,
By E. FUSON,

Secretary.

MUTUAL GOLD CORPORATION
401 Fernwell Building

Spokane, Washington

January 14, 1939

To the Stockholders of Mutual Gold Corporation

:

You will find enclosed herewith notice of Annual

Meeting of the stockholders of the company, to be

held on the date fixed by the by-laws.

You will also find enclosed herewith latest prog-

ress report of Mr. Frank A. Garbutt. You will
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note from this that Mr. Garbutt has expended

$50,253.87, up to Jaiuiary 8, all of which ex])endi-

tures were necessary before the property could be

put in operation.

The drain tunnel to the sink and the installation

of the tailings line were necessary to keep the

water and the tailings out of the creek which runs

through Mrs. Cmmingham's property. An effort was

made by Mr. Grarbutt to make a satisfactory ar-

rangement with Mrs. Cunningham to use the creek

for water and tailings disposal, but without success.

During a period of prior management a disposal

line from the mouth of the drain tunnel to the

sink was constructed at a considerable expense,

but it was not properly constructed, thus necessi-

tating a new installation. The new installation is

now constructed at a proper grade and should

cause no further trouble to the company.

The mine was ready to commence operations

several days ago, but at the last minute it was

found that the water pipe leading to the property

was frozen at some point and the getting of this

line in operation occasioned some delay. However,

the mill began operating on January 12, 1939.

Mr. Garbutt has kept the directors fully informed

of what is transpiring at the property, and has

outlined to them from time to time for their ap-

proval the work which he is imdertaking. This
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is something which has never occurred before. Mr.

Garbutt is also making a study of the ore and the

property, so as to determine the proper equipment

for obtaining the best recoveries from the ore. He
is doing this in a very thorough manner and I

have no doubt that when he finally recommends

what equipment should be placed upon the property

for this purpose, it will be successful.

It has been a real pleasure to the writer, and I

feel also to the board, to have a man in charge

of the operation who not only knows what he is

doing, but who does not hesitate to do it when he

finds out what should be done. Mr. Garbutt realizes

better than anyone else that the property will have

to have the most economical kind of operation to

be successful, and you may rest assured that it will

have just that kind of operation. He was severely

handicapped owning to the shortness of time which

he had to attempt to get the property in operation

this year. I may also frankly say in this connection

that I doubt very much if we could have found

another person in the United States as well qualified

in every respect to handle this property.

As you are doubtless aware, a number of months

this year were lost, during which the board was

considering the offer of the Vance interests and the

one made by Mr. Garbutt. After long delay and

much opposition, the board finally concluded that
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it would be for the best interests of all the stock-

holders to accept Mr. Garbutt's offer, which was

reduced to a contract. This contract was more than

lived up to by Mr. Garbutt. For various reasons,

however, he desired to terminate the contract and

a new one has been prepared which has met the

approval of the board but has not yet been executed

and delivered to the company by Mr. Garlnitt. We
should have some word on it before the stockholders'

meeting.

'Vhv i-oxnirdwy lias a serious controversy with Mr.

Vance. Wlien the deal with Mr. Garbutt was closed,

Mr. Vance insisted upon the immediate payment

of the production notes, as well as certain advances

which he claims to have made on the company's

behalf. Of course it was impossible to make any

immediate settlement. He later modified his demands

and insisted upon said advances being" re])aid within

one year and the production notes at a later date.

No settlement could be made along this line until

the company knew when it might have sufficient

resources to take care of any settlement which it

might make. If such a settlement were made and

the company unable to meet the obligations when

tliey fell due, then the interests of the stockholders

would be completely wiped out, and this is what the

directors are desirous of avoiding. Whenever Mr.

Vance is willing to make an arrangement which
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will not jeopardize the interests of the stockholders,

the present board of directors will meet him more

than half way.

You will find enclosed herewith a proxy, which

is self-explanatory. If you desire to continue the

present management of the company's affairs and

the present board, which has and will work for

the best interests of all of the stockholders, kindly

sign the enclosed proxy and return to the office of

the company. If, on the other hand, you feel that

the present board has not worked unselfishly and

for your best interests, do not hesitate to vote for

anyone you desire, because we are all working for

one end, and that is to make the property and the

company a success.

You may be informed prior to the stockholder's

meeting that many things may occur detrimental to

your interests because of the arrangement made

with Mr. Garbutt. In this connection please bear

in mind that certain statements were made to some

of you at the time the contract was first entered

into as to what would happen if the contract was

made. Certainly none of these things has hapi:>ened

and you are now in a position to judge performance

against any assertions of what may occur in the

future.

It is the writer's personal opinion, in conclusion,

that the stockholders will be highly satisfied mth
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Mr. Garbutt's operation during the coming year

and that they may expect a fair and square deal

from him.

Yours sincerely,

MUTUAL GOLD CORPORA-
TION,

By J. E. STIEGLER,
President.

FRANK A. GARBUTT
Suite 712 - 411 West Seventh Street

Los Angeles, Cal.

January 8, 1939.

To the Board of Directors,

Mutual Gold Corporation,

Mr. J. E. Stiegler, President.

PROGRESS REPORT
My last report was made to you November 22,

1938. Since then, however, your Board of Directors

has been kept in close touch with all oi)erations by

means of daily air mail letters to your President at

Xaclies; your director, Mr. Grill, at Seattle; and

your Director, Mr. Ferbert, at Long Beach, to-

gether with copies of much of the routine cor-

respondence involved.

Director Russell Collins has kept in close touch

by personal contact, so that your Board has been
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fully informed at all times and has been consulted

in advance of any work contemplated and their

advice sought and carefully considered.

I feel, and I think you agree, that your Board

of Directors are functioning one hundred per cent

in controlling and conducting your Company's

affairs, being enabled to do so intelligently by the

completeness and promptness with which all in-

formation reaches them.

It pleases me to state that the Company's business

as far as I can see, is gradually getting into a

better and sounder condition and, although there

are innumerable things to do to protect your titles

and develop your property that they are being given

proper attention as expeditiously as opportunity

affords.

Among other things referred to are:

Your Relationship With The Owners. Although

you made your last payment promptly you are still

in default as to many material things, some of

which, as, for example, failure to impound your

tailings can not be corrected. While not waiving

these various defaults the owners have shown a

disposition to be lenient and, although I can not

guarantee it, am hopeful that we will have no

serious trouble with such matters, this particular

one being dependent upon what damage may occur

to parties OA\Tiing property below us.
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Titles To Your Holdings. It is important that

some of your claims should be patented without

further delays. This is being studied. It is to some

extent dependent upon the weather as survey b}^

the U. S. Deputy Surveyors are amongst the neces-

sary steps. There are also some matters of policy

to be considered.

The title to your water is going to be questioned

and the legalities involved are being carefully

examined into. We have obtained copies of the

briefs from the attorneys who tried some of the

City's cases who were my attorneys for over twenty

years and the law and the facts are being briefed

for our protection.

Road Development. For twenty-five years the

operators of this property, including ourselves, have

been wasting money in hauling over and attempting

to maintain impossible roads and prohibitive grades.

I am not discussing here the developing of the

Mine itself nor the planning of a proper process

nor the building of a suitable mill. These subjects

are too complicated to be determined finally with

our present knowledge.

As you know, they are being studied intensively

and work is being expedited as rapidly as business

prudence and good judgment will permit. You are

completely familiar with all of the considerations

governing this but it is appropriate to say that I
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am not displeased with the progress made with our

metallurgical and physical problems.

Before a study of these matters can be completed

it will be necessary to operate the property and

ascertain a great many things not now known in

order t,o secure the best approximate results both

in operation and in initial expenditure. This work

is receiving my best attention as you are com-

pletely aware. We have tied ourselves to no one

engineering firm but are consulting the best tech-

nical and operating skill in the United States and

in the final analysis will be governed by our own

knowledge and not by any individual opinion for,

while our operations are small, they are vital to

us and we can not afford to take any chances.

Now as to details to date:

1. Our power line, as previously reported, is

complete, as is also another power line 1,500 feet

long, with butt-treated poles to serve the four pumps

for our tailing disposal line.

2. A transformer of our own for electric light-

ing and a lighting system have been installed to

replace the inadequate and expensive contraption

we had.

3. We have completed the installation of a tail-

ings line about 2,600 feet long to the Federal Site

and built a dam there; thus affording a safe place

for the disposal of our tailings and insuring a

future compliance with this provision of our con-
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tract. While this operation will be temporarily

troublesome and expensive it is the only possible

procedure that is entirely safe that is open to us

under present conditions.

4. The 2,800-foot, 8-inch pipe line from the drain

tunnel to "the sink" for the disposal of our "red"

mine water has been completed and insofar as

possible, protected. Its upper end is 16-inch. Mr.

Sturgeon came well within his estimate on the cost

of this installation.

5. Considerable trenching has been completed on

the hill side to protect the drainage tunnel from

continued damage by surface water and, in Mr.

Collins' opinion, to minimize the chance of liability

from the unimpounded tailings. I have no worth-

while opmion on this.

6. The installation of the electric hoist is com-

pleted and my advice is that it is operating satis-

factorily.

7. The cage is also operating satisfactorily in

the shaft.

8. The new mine cars are on hand.

9. The compressor is complete.

10. We are placing the one-inch compressed air

line throughout the mine with 2-inch galvanized

pipe.

11. The old stamp mill has been completely over-

hauled. It is ready to run. I expect trouble with it,
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especially its ore elevating system which was so im-

possible before.

If this mill stands up, I have a plan for utilizing

it for secondary crushing in the future which will

salvage a ])art of its cost, in which case it will be

further remodeled in the spring. Nothing but a

trial can determine this.

12. Compressor and Hoist house is complete.

13. Heaters, as before reported, are installed.

14. All i)ayrolls have, of course, been met

])rom])tly.

15. An intensive study of our metallurgical and

operating pro'olems has been and is being made and

I am pleased to report substantial progress and the

accumulation of much reliable informati<m.

16. Preliminary surveys have been made l)y

competent engineers of new roads, and their feasi-

bility at a i-easonable cost is assured. The construc-

tion, however, must await spring and the thawing

(^f the ground. Possibly $2,500 or $:],000 will cover

this cost.

17. AVe have been favored so far by a very open

winter. VVe can not liaid in the daytime but can

h.-nil at ui.ivht when the ground is frozen.

1(S. Last week w(^ ])ut about 60,000 feet of mine

timbers on the hill.

19. New jack hammers have been bought and

received.
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20. I have bought and delivered to the mine

supj^lies consisting of fuel oil, coal, carbide, steel,

track, i)i'ovisions, drills, explosives, equii)ment, etc.,

and barring accidents and after the usual adjust-

ments we are ready to run and I am very much in

ho])e we will be able to run throughout the winter.

In fact, I expect it. It will enable us to gain nnicli

needed information.

We have spent $50,253.87 to date and I do not

believe $500 of this has been wasted. On the other

hand I have saved the Company more than ten

times this amount that I know of by close j^ersonal

attention to detail. Of this amount $10,000 was for

your payment to the o\^aiers; $11,000 for pajanent

for your major power line; $7,220.72 for consumable

supplies for winter operations, and $14,274.37 f(ri'

equipment such as compressor, hoist, pipe lines,

auxiliary ])ower line, mill motors, lighting plant,

mine cars, new jackhainmers, electric wiring, etc.

In concluding allow me to thank you gentlemen

for your splendid coo])eration and understanding.

Your suggestions and advice have been timely and

excellent and it is a pleasure to work with peo])le

who are familiar with the situation and who do not

think that all >'ou have to do is to buy something

called a mill and start ])aying dividends.

The landscape is dotted with that kind of mills

that never earn a dividend.



450 Helen M. Sutherland, et al.

(Testimony of J. E. Stiegler.)

(Plaintiffs' Exhibit 90 continued)

I wish you could find some way of acquainting

your stockholders with the conditions, what you have

accomplished and what you have gone through in

the past for their sake. A few words on paper can-

not begin to tell this story.

The devotion of Russell Collins to the interests

of the Mutual is touching in the extreme. I know-

that he has gone hungrv and cold in his endeavors

to pull them out of the hole they had, through no

fault of his gotten into.

Your President and also Director Ferbert have

shown a willingness to sacrifice not only their time

but also their money to benefit the stockholders and

this, may I state, is in such marked contrast to the

usual cor|)oration director who is generally con-

cerned only in ])rotecting his own interests that it

has furnished the inspiration and the incentive to

me to carry on at a time when the association prom-

ised to become an unpleasant one.

><'or can I close without paying tribute to the

faithful cooperation of our men at the mine and

especially our imderground man, Mr. Sturgeon, and

our mill man, Mr. Haley. They have worked hard

and faithfully for the Company and it is due to

their devoted efforts that we are able to run this

winter.

For example, our eight-inch pipe line was finished,

well under Mr. Sturgeon's estimate of cost, on a
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day when six inches of snow was blown off of the

mountain by a howling blizzard.

They have given me at all times faithful coopera-

tion even when perhaps they did not agree with

what I was doing and I can depend on them to

voice their independent opinions and then do their

best to ])rove that they were wrong if I over-rule

them. More than this, no manager can ask of any

head of a department.

We all know the irre])arable loss that the death

of Air. Keily was to the enterprise and to all of us.

AVhile he had not been with me for several years

on account of my retirement from mining, he has

been in my e]n])loy without missing a pay day for

17^/2 years during which time he never received less

than $300 per month and expenses.

Mr. Keily was a mining engineer of umisual

ability in addition to being a practical miner and

it was with a heavy heart that I consented to go on

with you when he passed away for I had no halluci-

nations about the trouble and detail involved.

That with your coojjeration this work bids fair to

become more of a pleasure than a burden is the

highest compliment I can pay you and I am en-

deavoring to so arrange }^our affairs that if any-

thing ha})|)ens to me that you Avould not ])e ad-

versel.y affected.

In conclusion, may I sum up by saying that with

economical and disinterested management and by
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building up an efficient and loyal organization we

have a fair chance of success. You may depend

upon my best endeavors.

I have heard of efforts being made by unknown

parties to buy stock cheap. I wish you could find

some way to advise your stockholders to hold on

to their stock. My interests are not for sale.

Sincerely,

FRANK A. GARBUTT.
FACt-C.

Q. By Mr. Abel: Mr. Stiegler, the contract of

September 2nd was signed subject to approval by

the stockholders at a meeting called for the pur-

pose ?

A. I think that was the understanding; yes. I

believe so.

Q. And the meeting was called for September

24t]i ? A. Yes.

Q. Why wasn't it held?

A. Well, I took that up probably with our attor-

neys aud tliey told us, or told me, that there was

no use to go out for more authority; the stock-

holders had given us all the authority that they

could give us, or words to that effect. That is my
uuderstauding, anyway.

Q. Did you have that opinion in writing?

A. Mr. Weller was present at a meeting, I think

in Seattle. I don't know. I don't recall whether
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he wrote me a letter to that effect or not. He prob-

ably did, too. Ml*. Weller was our attorney.

Q. And Mr. Grill, an attorne}^, was on the board?

A. Yes ; was with us. Yes, sir. [284]

Q. When did you commence to tell people that

the assets of Mutual Gold had been transferred to

a corporation organized by Mutual Gold Corpora-

tion?

A. I don't remember. I didn't hold anything

back from any of my friends around my section

there. They were all informed. [285]

Redirect Examination

Q. By Mr. Hinckle : Mr. Stiegler, did you favor

making- the contract of December the 17th, 1938,

which is the only one now in existence?

A. Yes; I think I did.

Q. With Mr. Garbutt?

A. I think I did; yes. I might—may I explain

something there?

Q. All I'ight.

A. I think—I don't remember just what the

question was, what I VN-rote, but Mr. Grill or Mr. Fer-

bert and some of them, we were thinking of coming

back down to Los Angeles again and instead, why,

we decided that the thing to do was to send Mr.

Grill down : and that was the time, I think, Mr.

Grill made that trii) bv In'mself.
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Q, Did this notice of forfeiture which had been

given in x\ugust and which was withdrawn in Octo-

ber influence you to approve the contract in De-

cember? A. I don't think so.

Mr. II inckle : That is all.

Recross Examination

Q. By Mv. x\bel: Do you know why Garbutt,

by tlie contract of October 31, 1938, terminated two

contracts of September 2nd and September 22nd?

A. I have a faint recollection of something'

there. T [286] think it was sometliing in regard to

the tailino's tliat were contaminating the stream

where Mrs. Cunningham gets her water. I don't

recall just what it was, but something to that effect,

J think.

Q. Is it your understanding that the termination

contract of October 31st, 1938 Avas made in order

that, for the future at least, Mr. Garbutt won.ld not

be responsible for any injury or damage caused by

tailings getting into the Cunningham water?

A. AV<'11, tlmt was the old tailing dump.

Q. Well, the point is, is that your understand-

ing- for fhr^ lernnnati(~)n of the contract?

A. AVell. T remember that there was something"

about those tailings. Just when it ha])]:>ened T don't

know. [287]

Q. Dy Mr. Abel : You are now shown your

letter, as ]:>resident of Mutual Gold Corporation,

of January 14, 1939, Plaintiffs' Exhibit 43; and
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your attention is directed to a particular paragraph

there.

A. It is hard for nie to read that fine print.

Q. I will read that particular paragraph to you,

Mr. Stiegler. A. All right.

Q. ''As you are doubtless aware, a number of

months this year were lost, during which the board

was considering the offer of the Vance interests

and the one made by Mr. Garbutt. After long delay

and much opposition, the board finall}^ concluded

that it would be for the best interests of the stock-

holders to accept Mr. Garbutt 's offer, which was

reduced to a contract. This contract was more than

lived up to hy Mr. Garbutt. For various reasons,

however, he desired to terminate the contract and a

new one has been prepared which has met the a])-

proval of the board but lias not 3'^et been executed

and delivered to the comjoany by Mr. Garbutt.

We should have some word on it before the stock-

holders' meeting." Was that a correct statement?

A. I think he more than lived up to his prom-

ises
;
yes. [288]

Q. No. The point is, tliis is the particular thing

:

''For various reasons, however, he desired to ter-

minate the contract and a new one has been pre-

pared which has met the approval of the board but

has not yet been executed and delivered to the com-

]im\y b}- Mr. Garbutt."

A. 'J'hat is jjrobably right.
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Q. So, then, on January 14, 1939, the date of

Exhibit 43, the contract of December 17th had not

been executed? A. I don't know.

Q. There was no other pending contract, was

there ?

A. Well, Mr. Grill was taking care of these con-

tracts and one thing and another for us.

Q. Did lie prepare this letter?

A. He helped me; yes. I think that he probabl}^

did.

Q. Then, if he was taking care of it, have you

any reason to question that part of the statement

that a new contract has been prepared and has met

with the approval of the board, but has not been

executed and delivered by Mr. Garbutt?

A. I have no reason to not believe it.

Q. Was there any contract other and later than

that of December 17, 1938?

A. It strikes me that there were. I think there

was.

Q. A later contract? A. December when?

Q. After December 17th and prior to January

14th. [289]

A. I dou't recall. I don't remember those things.

I have uo records at home of any of this.

Q. But the ])oiut that T am getting out: This

letter was sent out, issued by you to the stock-

holders? A. Yes.

Q. I^^nder date of January 14th in preparation

for the February aunual meeting?
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A. Annual meeting is right.

Q. Annual meeting, and the stockholders at-

tended that annual meeting, were informed by the

president that Garbutt had terminated his contract

and a new one liad been approved by the board but

had not 3^et been executed or delivered ?

A. Probably that is right.

Q. As late as January 14th? A. Yes.

[290]

WILLIAM L. CIRILL,

called as a witness on ]:)ehalf of the above named

defendants, being j)reviously duly sworn, was ex-

ann'ned and testified as follows:

Direct Examination

Q. By Mr. Hinckle: Mr. Grill, what office, if

a]iy, do you hold with the Mutual Gold Corpora-

tion?

A. I am a director and, I believe, a vice presi-

dent, although I am not sure. We have two or

three of them.

Q. About how long have you been a director?

A. I don't recall. The minute book will show.

I think, in 'o4. some time along there, or '35.

Q. Do you own any stock in the Mutual ?

A. 0]i, I <nvn, directly and indirectly, some

slock': yes.

O. Do von kn(wv about how much?
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A. Oh, sixty, seventy or eighty thousand shares.

I don't know exactly how many.

Q. By the Court: You say, ''directly or in-

directly." What do you mean?

A. Well, through a company.

Q. Do you own any stock yourself?

A. Oh, yes; tliis stock practicality all belongs to

me, but it is held in the name of the company. [297]

Q. By Mr. Hinckle : Does the Mutual Gold Coi-

poration owe you any money, not for any services

rendered, but that you have advanced?

A. I think for some traveling expenses; yes,

directors meetings and something of that kind, for

traveling expenses.

Q. Bid you favor making the contracts of Sep-

tember 2nd and 22nd with Mr. Garbutt ?

A. I did.

Q. Bid you also favor making the one that is

now in effect? A. I did.

Q. And that is dated December 17, 1938 ?

A. I did.

Q. Wliy did you favor making the first one?

A. Well, that gets back j^robably to somewhat of

a story. The Mutual Gold Corporation was en-

deavoring to develop this property and it spent a

good deal of money. Along in June some time there

was a meeting—I think June 25th there was a

meeting—called of the directors at the Vance Hotel;

and T think at that time, or ])robnbly shortly ]irior



vs. Frank A. Garhutt, et al. 459

(Testimony of William L. Grill.)

to that, we had learned that Mr. Yance had em-

ployed a Mr. Cole to go down and make an examina-

tion of the property. This re])ort was made avail-

al)le at that [298] meeting and it was rei)orted by

Mr. Vance that it would be necessary to organize

a new company to take this thing over, to raise the

money to fully develop it and equij) it with a larger

])lant ; and the ^proposition tirst submitted, I thought,

was unfair to the small stockholders, and if my
recollection is correct, it was a matter of a deal

where the Mutual would retain a 40 per cent and

the new company would get 60 per cent, and in

addition to that, the advances made by Mr. Yance

and the other stockholders, Mr. Ferbert and Mr.

Stiegler, would get production notes plus stock as

a bonus, the same deal tliat tlie $30,000 was raised,

in which in effect nothing was paid for the stock,

and the prior stockholders had paid from 6 to 7%
cents a share for their stock. Well, the discussions

in that meeting—there were modifications made at

that meeting or subsequent meetings.

Mr. Abel: Pardon me. What meeting is this

now ?

A. I think tliat is in June, 1938, June 2r)th, if

my recollection is correct. T would not be ])ositive

because I do not atteui))t to remember these dates.

And at that meeting or the next meeting we dis-

cussed the matter of getting other offers, not merely

accepting one, to see what w^e could do; and there

was discussion of a vStone offer by Mr. Stiegler. Mr.
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Stone had made a prior offer which had not met

with the approval of the board and Mr. Vance. I

think I suggested that they attempt to get the Sun-

shine [299] Mining Company to become interested

and this thing delayed mitil it could be presented.

And I believe that Mr. Vance and Mr. Lloyd Vance

and several—I was not ])resent—^went over and con-

tacted the Sunshine Mining Company and they were

not interested, naturally, because of the way the

matter was presented, I think, and probably for

other reasons; and all of this time the directors

were attempting to get some deal. Mr. Vance's deal

was there pending and the minutes show that it was

recommended to the stockholders because there was

no other ])roposition then pending. Mr. Collins told

me and, I think, the other members of the board,

that he was going to California to see if he could

not get some deal down here. He did not state

who he was going to see. I believe he met Mr. Fer-

bert here or went down with him; and I think the

first intimation of some deal came to that stock-

holders' meeting in Spokane. Mr. Ferbert and Mr.

Collins said that they had interviewed, I believe

Mr. Garbutt, and that there was a possibility of his

making some deal.

Q. By Mr. Abel: When was this? Pardon me.

A. That was in that meeting of August 8th in

Spokane, 1938, about that time. That is my recol-

lection, altliough I am not i)ositive about it. And
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I believe that a wire was sent about that time to

Mr. Garbutt so we would have something in

writing; and I think some answer came back which

was given to the various members of the board and

that was [300] the reason for the resolution being

put in the form in which it was, to accept any other

deal which might present itself.

The direct question, to answer that question asked,

I had been somewhat familiar w^ith the operation. I

think I had made one trip up to the mine by that

time, and possibly two trips, and my opinion was

or conclusion that I had, and the statements that

I made to the board and Mr. Vance, I believe, too,

and to his son, that Mr. Vance w^as not a mining-

man, and that even if he em2)loyed one he would

not follow his advice and w^ould run it to suit him-

self. And chiefly for those reasons I was interested

in attempting to get a mining company ])robably

in there with plenty of means to develop this prop-

erty, someone who was capable and knew the busi-

ness and had means to carry it through. If we had

to go outside of the Mutual Gold, why, I wanted to

^e\ into good strong hands and capable hands, that

is, 80 far as I am concerned.

Q. By Mr. Hinckle: AVere you influenced to

favor the contracts of Septeml)er, 1938 by notice

of forfeiture?

A. Not so far as I was personally concerned ; no.

I was not influenced bv it because I don't i^-pt
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alarmed, like possibly some business men do, by

notices of that kind; and I was not alarmed by the

threats made in these meetings of litigation by Mr.

Vance if his deal was not made, either. That is not

particularly in response to his question, but [301]

I was not influenced by either.

Q. You were not influenced, I take it, then, by

the notice to favor the contract made, or at least

dated, in December, 1938, the one that is now in

existence ?

A. No; that would not haA^e completely influ-

enced me Tmtil

Q. By the Court: Well, would it influence you

at alH

A.' I would say it did not influence me.

Q. By Mr. Hinckle: Have you been paid am-
thing, other than some expenses, by Mr. Garbutt

in connection with this?

A. I didn't consider Mr. Garbutt paid me any

expenses. He advanced the money for Mutual. If

it had been from him I would feel I should not liave

acce])ted it.

Q. Have you been j^aid anything for legal serv-

ices rendered to Mutual ?

A. Not by any source; and I have paid ])art of"

my own expenses. If I felt I could get someone

everyone knew about and told Mr. Stiegler in those

cases, as an advance for Mutual, to partly pay my
expenses I got it.
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Q. Whose idea was it, if you know, that the

Mutual Gold Corporation should be represented on

the board of directors of the Log Cabin Mines Com-

pany ?

A, Well, I think that in discussion in the board

meeting- it was at least my idea, and I think the

contract might contain it, that we should have full

minority [302] representation on the board.

Q. You still feel that way, do you?

A. I have no question about it. Under the cumu-

lative A'oting system we are entitled to it legally.

Q. Did Mr. Garbutt agree to that when it was

suggested to him?

A. He had no objection and I think the laws of

tlie state provided for it, anyway.

Q. When did you first meet Mr. Garbutt?

A. Well, there was a resolution of the minutes

that shows there. The time these contracts were

being considered the board i)assed a resolution

authorizing the members of the board to go down

and meet him to consider this thing. The minutes

show tliat I was going there as the attorney, also

as the director, and I met him when I arrived here

some time the latter i)art of August or first of

September.

Q. And is that the tiine that you finally ended

uj) in the contract of Se])tember 2nd? Is that the

first time you ever met him? [303]

A. That is the first time I ever met him person-

ally, ever met him.
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Q. Is it the tirst time 3-011 ever had any business

dealings with him?

A. Xo. I talked to him over the phone about this

contract—or not about the contract, but about the

situation.

Q. By jNIr. Hinckle: Did you laiow, Mr. Grill,

about the suit that was tiled in the City of Los

Angeles in the Su])erior Court by the Log Cabin

Mines Conii)any against the Mutual Gold Corpora-

tion to quiet the Log Cabin Mines Company title to

this contract dated July the 13th, 1938?

A. Yes. I have [304]

Q. By Mr. Llinckle : Was a meeting of the board

of directors called and held at which the question of

whether or not to defend the suit was considered?

A. Yes; there was a meeting called at which the

matter was presented to the board, and the minutes

so show the action taken by the board of the Mutual.

Q. By Mr. Hinckle: Did this suit follow^ or

precede the filing of a simikir suit by A. P. Bateham

and others to quiet title in the State of Washington ?

A. Well, I don't know the time the Bateham suit

was filed; but it is iny recollection that it followed

it, and I don't think there is any question about it.

[306]

Cross Examination

Q. AMien did you first become aware of the

August 25, 1938 notice of rescission?

A. 1 can't answer that, but 1 believe it \Nas
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brought [307] up in one of the directors' meet-

ings. It might have been given to ine outside of tliat.

I don't recall now.

Q. And you were present upon the 2nd of Sep-

tember when the contract of that date was signed?

A. Wei], I was^that is my recollection.

Q. Did you negotiate the contract?

A. Wei], I v,as j^resent when Mr. Stiegler was

there, Mr. Ferbert, and I believe Mr. Collins and

myself. [308]

Q. Was the contract drafted by the time you

arrived ?

A. I thinlc there had been a contract form su))-

mitted to us. It is my recollection there had been

a form submitted. Whether that had been sent up

or not, I don't remem]:>er; but it is my recollection

that tilere was one when we came down.

Q. Was it modified in any particular?

A. Yes; in some few particulars it was modified.

[309]

Q. How long did it take to negotiate and draft

the contract?

A. Well, we spent at least a morning going over

these, or a half day at least, going over all the items

that we had in mind.

Q. AVhat were they?

A. I have told you I don't recall them at this

time. Maybe during ihe course of tliis examination

they Vsill come to me. There were two or three things
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there. One comes to me now, the matter of something

in the contract so that it could not be sold out from

under us; and I think there was some modification

of that which would give us certain rights to take

this situation over. Then there was something taken

ULp \vith reference to voting, the matter of full

minority representation. I don't remember whether

I was fully aware of the California law at that

time, but I think I either looked it up there before

I came or after I arrived, and whether that was in

the contract I don't knov»-, but that was one of the

things I wanted to be ceitain about. [310]

Q. What, if any, consideration was given to the

subject of the creditors of the Mutual Gold at that

time ?

A. Well, there was considerable given that first

meeting. The chief creditor that we were disturbed

about was Mr. Vance with his open accounts, and

we arranged with Mr. Garbutt to borrow, or lie

would borrow the sum of $25,000.

Q. Was that embodied in the contract?

A. Xo ; that was not embodied in the contract Init

I think there is something in the minutes, a report

made in the minutes of Mutual, wliich, if you will

look through, you will find.

Q. But that was a resolution trying to get

$25,000 A. AVell, we stated

Q. —which was refused, wasn't it?

A. If you will let me finish, I will tell you. You

asked first, and I will tell you. He called up the
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bank there in our presence and asked for a loan of

some $20,000 or $25,000.

Q. What date was that?

A. What is that?

Q. What date was that?

A. I can't tell yon the date. Dnring the course

of these negotiations on this contract.

Q. On this contract of September 2nd?

A. That is my recollection. [311]

Q. Yes.

A. And someone he knew in the 1)ank, and the

banker said there was some meeting and he would

have to call him back; and then he got some call

back and said the loan was all right and we were

to put up our stock, our half interest in the stock

as security so we could

Q. Half interest in what stock?

A. In the company to be organized.

Q. That was never organized, was it?

A. It was organized—Log Cabin Mines was or-

ganized in the first instance by Mr. Garbutt.

Q. Now you are show^n Exhibit 13. Please show

that part of the contract which has to do with taking

care of the creditors of Mutual Gold.

A. Well, I have said—if it does not appear in

here, and I haven't read it for some time—just as

1 have testified to you, the only creditor that we

had any concern about was the open account of

Vance 's.
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Q. Xo. The point that I am trying to make is

this: That there was at or about the time of the

execution of this contract of September 2ncl a

discussion about Mutual Gold creditors, and when

the contract \vas executed it was silent on the

subject? A. I believe that is correct,

Q. And no pi-ovision made for creditors.

A. I believe that is correct, in the contract, to

the [312] best of my recollection, without reading it.

Q. Turn to the minute about tr}'ing to borrow

$25,000.

A. These are the minutes of the date of "Sep-

tember, 1938'* in red at the top. [313]

A. (Reading) "It was regularl}- moved b\' Mr.

Grill and seconded by Mr. Ferbert that the presi-

dent of this corporation, Mr. J. E. Stiegler, be and

hereby is authorized and directed, for and on behalf

of this corporation, to Ijorrow the sum of $25,000

froDi ail}' person, firm or corporation, upon the best

terms possible, giving the note of this corporation

or other written obligation, and for and on behalf

of this corporation to execute a i)ledge or assign-

ment of any or all of the assets of the corporation

as security therefor. Said motion carried by the

votes of Mr. Stiegler, Mr. Ferbert, Mr. Hickcox,

Mr. Collins and Mr. Grill. Mr. Woodworth and

Mr. Vance voted 'Xo' thereon."

Q. And was that done .^ Was the $25,000 bor-

rowed from anybody?
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A. No. Mr. Vance refused to take the money, to

take these open account advances. [314-]

Q. A¥as it offered him?

A. Oh, you ought to know. You were down here

at one time.

Q. It was, it was offered!

A. I say it was offered to him, the money was

offered to him and it was refused.

Q. When!
A. I don't remember now, but it was refused.

He refused to accept it and said, ''Well, no;" un-

less lie got his production notes secured by a mort-

gage on the assets or in some other fashion. That is

what \Ne discussed down here at one of these sessions

I came down. [315]

Q. By Mr. Abel: How much have you received

in traveling expenses through Mr. Grarbutt ?

A. The two occasions are the only occasions that

I ever received anything from him, and those were

loans to Mutual, as I have stated.

Q. Well, who on behalf of Mutual arranged the

loans %

A. Well, I discussed on each occasion with the

jjresident of the company, Mr. Stiegler, told him

what the circumstances were.

Q. On each occasion?

A. Of these two j)articular occasions: and in ad-

dition to that—well, I guess I had better not say

anything more. [316]
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Q. What else? A. What is that?

Q. What have you in mind?

A. Well, I said that on one other occasion they

paid it out of their own pockets as a part of my
expense, Mr. Ferbert and Mr. Stiegler.

Q. With reference to the Los Angeles quiet title

suit how and when did the existence of that suit

come to your attention?

A. To the best of my recollection, through Mr.

Garbutt.

Q. When !

A. I can't tell you the dates. There was some

correspondence in connection with it. [317]

Q. By Mr. Abel : The first letter is a letter froui

Garbutt to yourself giving information of the quiet

title suit in Spokane? A. Yes.

PLAINTIFFS' EXHIBIT 91

April 15, 1939

Mr. Wm. L. Grill,

Colman Building,

Seattle, Wash.

Dear Mr. Grill

:

The office this day received from O. C. Moore,

Attorney at Law, Spokane, who, it is presumed, is

a partner of Abel, a summons and complaint by

mail, in suit No. 103,233, which is apparently the
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same as the copy you sent Mr. Hinckle. This was

addressed on the envelope to

Log Cabin Mines Com})any

411 W. Seventh St., Room 712,

Los Angeles, California.

Mr. Hinckle thinks it is doubtful whether such

a suit to quiet title could be successfully maintained

on service by publication in the State of Washing-

ton as the contract in which title is sought to be

quieted is no longer within that jurisdiction.

The j)roperty itself is in California, the contract

is not in A^^ashington, and neither is it in the pos-

session of nor does it belong to the Mutual Crold

Corjjoration.

Yours sincerely,

FRANK A. GARBUTT.
FAG-C.

April 21, 1939

Mr. Wm. L. Grill,

Colman Building,

Seattle, Wash.

Air Mail

Dear Mr. Grill:

hi discussing with Mr. Hinckle today the advisa-

bility and possibility of a quiet title suit by the Log

Cabin Mines Coin})any against the Mutual, et al,

Mr. Hinckle suggested that the Mutual itself has
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no defense and conld probably file a disclaimer as

an answer.

He also suggested the advisability of bringing this

suit against every stockholder the Mutual has.

In order to do this, we would have to have your

list of stockholders to date, and their addresses,

because it will be necessar}^ to send a copy of the

complaint to all of them by registered mail. At the

same time we ought to include any creditors you

have v\'ho are not stockholders. I do not know

whether the Vance Lumber Company is a stock-

holder or not but it should be included in any

event, I think.

Mr. Hinckle has also suggested that filing this

suit against the stockholders who are loyal to you

might cause some comment, in which case we might

segregate the sheep from the goats and file the quiet

title suit against those who differ with you. It would

also save some money in registered mail, etc.

With kind regards.

Yours sincerely,

FRAXK A. GARBUTT.
FAG-C.

cc to Mr. Weller.
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Law Offices of

JONES & 13R0NS0N
Colman Building

Seattle

April 24, 1939

Mr. Frank A. Garbutt

712-411 West Seventh Street

Los Angeles, California

Dear Mr. Garbutt

:

Re No. 112, you may rest assured that I do not

now have, nor have ever had the impression that

you will get weak-kneed with reference to the liti-

gation.

Replying to yours of the 21st, 113, will say that

I quite agree that the Mutual could hie a disclaimer

of no defense as an answer to an action to quiet

title.

It would seem to me to be a rather extended pro-

ceeding to make all of the stockholders of the

Mutual a party to such action. However, it might

be advisable to inchide those \vho may be in a ])osi-

tion by reason of having hnances as ])arties thereto,

as well as creditors. If you desire to make all of the

stockholders parties, we will be glad to forward a

list, together with their addresses. If you desire a

list of those who have opposed the situation, which

would include the Vances and the Vance Lumber

Company, we will have this prepared.
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As I have written you, we are going to hold our

directors' meeting early in May and if you desire

to present anything to tlie board with reference to

the api^roval of the loan which you have suggested,

as well as the ratification of all acts of the officers

between meetings, please have Mr. Hinckle prepare

what you want and it will be presented.

With kindest regards, I am
Yours sincerely,

W. L. GRILL.

WLG:pb

May 18, 1939.

Mr. Wm. L. Grill,

Colman Building,

Seattle, Wash.

Air Mail

Dear Mr. Grill:

T]ie Log Cabin Mines C'oin])any lias brought suit

to quiet title to the contract and property and Mr.

Hinckle served Mr. Collins, as representative of the

Mutual.

As the Mutual was served out of tlie county, it

has thirty days in wliich to answer, after which time

a default can be taken.

In order to be assured that the Mutual has actual

knowledge of tlie matter, I am sending you hei-ewith

copy of the C'Omplaint and Summons although I

presimie that Russell has advised the Company prior

to this.
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In any event, you can acquaint either the Com-

pany or Mr. Weller with it, as you think best.

Mr. Hinckle thinks that a quiet title suit by the

Log Cabin against tlie Mutual will be sufficient and

that any jjerson else who holds through or inider

the Mutual will be bound thereb\'.

However this may be, we can get a quick judg-

ment against the Mutual and go to trial or secure

a default quicker, and in event it should be deemed

necessary, we can sue the others later.

If the Mutual appears we can agree on an early

trial and if it does not appear we can take a de-

fault on or about Jmie 7th.

Sincerely,

FRANK A. GAEBUTT.
FAG-C.

Enc.

Law Offices of

JONES & 13R0NS0N
Colman Building

Seattle

May 22, 1939

Mr. Frank A. Garbutt

712-411 West Seventh Street

Los Angeles

Dear Mr. Garbutt:

I wish to again thank you for the picture of the

tailings dam, as I had not heretofore received one.
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This is likewise a good picture and would indicate

that these tailings should bother no one. Whenever

you can deposit your tailings for stope filling as

}'uu suggest, it will mean an additional saving.

I wish to acknowledge receipt of your favor of

the 18th enclosing copy of your suit to quiet title.

I think we should call a meeting of the board of

directors about the time you can take your default

so that the entire l)oard v/ill have knowledge of

your action and it cannot later be said that any ad-

A^antage was taken oL' the situation. I will try to

arrange for a meeting at about that time. The

Mutual has no defense and would have none, even

if it appeared.

AVith kindest regards, I am
Yours sincerely

W. L. GRILL.

WLG:pb

Law Offices of

JONES & BRONSON
Colman Building

Seattle

May 25, 1939

Mr. Frank A. Garbutt

712-411 West Seventh Street

Los Angeles, California

Dear Mr. Garbutt:

Replying to }'ours of May 18 more specifically,

I have asked Mr. Stiegler to call a meeting at my
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office to determine whether or not to defend your

suit. I think the board should act upon this.

Of course there is no defense, but I don't want

it asserted later that the board should have taken

action and did not do so.

Yours very truly

W. L. GRILL.
WLG:pb

Law^ Offices of

JONES (fe liRONSON
Colman Building

Seattle

June 8, 1939

Mr. Frank A. Garbutt

712-411 West Seventh Street

Los Angeles, California

Dear Mr. Garbutt:

Yours, #163, 164 received.

I forgot to inform you that at the directors'

meeting held here, a resolution was passed to the

effect that the company would not defend the suit

to quiet title which you have instituted. We tliought

it advisable to bring the matter before the board

so that lull knowledge would be had of such action

by it.

You will hnd enclosed herewith minutes of the

meeting for your tiles.
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With kindest regards, I am
Yours sincerely,

W. L. GRILL.

WLGrpb

Q. By Mr. Abel: The first letter informed you

that a suit was pending, had been l^rought in Spo-

kane County? A. Yes.

Q. To quiet title to the contract, the purchase

[319] contract? A. Yes.

Mr. Moore : What is the date of that ?

Mr. Abel: April 15, 1939. May I read these to

your Honor ? It will save a lot of examination.

Q. By Mr. Abel: On the 21st you received an-

other letter?

A. No; I probably received it later than that

date. That is the date of the letter. I apparently

received the original of that letter.

Q. In which he suggested the advisability of a

quiet title suit by Log Cabin Mines ?

A. That is my recollection of the letter.

Q. Against Mutual; and Mutual had no defense

and would ])robably file a disclaimer?

A. Correct.

Q. And Mr. Hinckle also suggested the advisa-

bility of bringing this suit against every stockholder

Mutual hadf

A. That is what the letter states.
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Q. And then you replied on tlie 24th?

A. Yes. [320]

Q. This is your letter?

A. That is my letter; yes.

Q. In which you agreed that the Mutual could

file a disclaimer to make no defense to the action to

quiet title?

A. AVhatever the letter states there.

Q. That was your advice, was it not, to Mr.

Garbutt ?

A. I don't believe that is the language I used.

I don't remember it. I think I said they had no

defense to the action. 1 don't remember what the

exact language was, but I think I said that.

Q. Quoting from the letter:

"Replying to yours of the 21st, 113, will say that

I quite agree that the Mutual could file a disclaimer

of no defense as an answer to an action to quiet

title." A. Well, I said it.

Q. And you offered to furnish him a list of the

stockholders? A. Yes; I believe so.

Q. The stock-holding defendants, so that they

coidd be brought in, including the Vances and the

Vance Lumber Company? A. Yes.

Q. And then you were informed on May IStli

that suit had been brought and Mr. Hinckle had

served Mr. Collins?

A. If that is what it so states. I can't remember

all of it. [321]
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Q. When did yon receive a copy of that com-

plaint ?

A. I will have to refer to the correspondence to

see.

Q. Did that letter of May 18th enclose a copy?

A. It so states. I presmne that I received it.

Q. A copy of that complaint?

A. It says, the letter of May 18, 1939: ''In order

to be assured that the Mutual has actual knowledge

of the matter, I am sending you herewith copy of

the Complaint and Summons although I presume

that Russell has advised the Company prior to this.
'

'

Rus.sell Collins that means.

Q. That was on May 18? A. '39.

Q. And the next meeting of the board of direc-

tors of Mutual was on June tJ, was it not?

A. 1 can't tell you without the book, without the

minute book.

Q. You are shown the minute book of that date.

The meeting vras held at your office ?

A. Apparently so. June 6th.

Q. Was the meeting heUl in your office?

A. Yes; it was held in my office. [322]

Q. But you were tliere?

A. Yes; I was present at the meeting. The

Jiiinutes su sliow.

Q. Now I read and quote:

"It was moved and seconded that inasmuch

as the Mutual Gold Corporation has no interest
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in the mining claims \n California at this time

that the Com]jany make no defense to the ac-

tion of"

then Mr. Garbntt's name a])pears in ty])e and a line

throngh it and above it

''Log Cabin Mines Co. bronght to qniet title

to said claims in the T^og Cabin Mines Company.

Motion was carried by the votes of J. E.

Stiegler, G. H. Ferbert and W. L. Grill. O])-

posed Lloyd J. Vance."

A. Yes; it was brought up at that meeting and

discussed.

Q. Yes.

A. And the result was and the action of the

board that no defense be put in to this quiet title

suit.

Q. Then, would }ou say that it was not until

June 6th that the matter came to the attention of

the members of the [323] board, except yourself.

A. I would not say that because I am certain

that it had been brought to tlie attention—I know-

that it had—of Mr. Stiegler and Mr. Weller in

Spokane.

Q. How^ do you know that ?

A. Well, my recollection is that I have some cor-

resjjondence in my office between Mr. Weller and

myself, although I haven't it with me and that is

just my recollection, and possibly some with Mr.

Stiegler, too. [324]
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Q. Weren't you in daily commmiication with

Mr. Garbutt during this whole period?

A. I was not.

Q. By phone and by letter?

A. I was not. What period now are you referring

to?

Q. During the period of tlie two quiet title

suits?

A. Well, I was m correspondence with him, but

not in daily correspondence with him.

Q. Dichi't you advise him that the quiet title

suit could not be maintained in the State of Wash-

ington because the property was in California?

A. No; I wouldn't say that. If the parties were

before the court in AVashington I think the Wash-

ington court could pass upon it. But I think they

couldn't get

Q. How could jurisdiction be acquired of Log

Cabin?

A. Well, I say that that was the point; you

couldn't serve the Log Cabin in Washington.

Q. Now, then, wasn't it with that in mind that

you resigned oft* the board of Log Cabin?

A. Yes. At first 1)1 ush, when I heard of it, I

thought: Well, we better get off; and on the second

consideration, I came to the conclusion it was not

nacessary and went back on later.

Q. I know.

A. But you are quite correct, however, that I

did resign as soon as I learned about it. [325]
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Q. You resigned from tlie Log Cabin Mines so

that service could not be made upon you in the

State of Washington on Log CaBin Mines?

A. Yes; and I think I so advised Russell Col-

lins.

Q. All three directors of Log Cabin Mines went

off the board at about the same time in the State

of Washington ?

A. I think two or three went off. If they were

all on, they all went off. [326]
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JOSEPH A. VANCE,

called as a witness on beliali ot! detenclants, being

first duly sworn, was examined and testified as

follows

:

The Clerk: Will you state your name?

A. Josei^h A. Vance, Seattle.

Direct Examination

Q. By Mr. Hinckle: Mr. Vance, you were a

director of ^Mutual Gold Cor|)oration, were }-ou, on

August 6, 1938? A. Yes.

Mr. Abel: Speak up, sj)eak up, please.

A. Yes.

Q. By Mr. Hinckle: You had been a director

for some years before that, had you not?

A. Yes, sir.

Q. You remained one until September the 19th,

1938, did you not?

A. I think it was September the 19th; August

19tli or September 19th.

Q. It was about that date. That is close enough

as far as I am concerned. You had read the pro-

posed Garbutt contract, had you, Mr. Vance, before

it w^as approved by the board of directors?

A. Xo; I don't think so.

Q. 1 will show you here a 4-})age letter which

does not bear date but which, as a matter of fact,

was sent out about [327] September the 12th, 1938

and which bears or apparently bears your signature,

and ask you if that is your signatrire, Mr. A^ance?

A. Yes.
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Q. Did you write this letter by yourself or did

you have souie assistance in writing it %

A. AVell, I might have had a little assistance.

Q. Who gave you the assistance?

A. I am not certain, but I think it was Mr.

Abel. I wrote most of the letter myself.

Q. This is addressed, as you will note, to the

"Stockholders of Mutual Gold Corporation." Did

you cause that to be sent out to the stockholders of

the Mutual Gold Corporation, Mr. Vance?

A. Yes.

Q. Isn't it true that you sent this out for the

purpose of acquainting them with your objections

to the Garbutt contract? A. Yes. [328]

Mr. Hinckle: I will otfer it as Defendants' ex-

hibit.

The Clerk: B.

DEFENDANTS' EXHIBIT B

(Post card addressed to)

Mr. A. P. Bateham,

424 Symons Block,

Spokane, Wash.

PROXY
Know All Men by These Presents that I, the

undersigned, do hereby constitute and a])point A. P.

Batehaui or P. P. Woodworth or

my true and la\vful attorney to represent me at the

Special Meeting of Stockholders' of Mutual Gold
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Cor2)oration to be held on the 24th day of Sei)teni-

ber, 1938, at eleven o'clock A. M., at the office of the

Company, 401 Fernwell Building', 8i)okane, Wash-

ington, and I do hereby revoke any and all proxies

by me heretofore given; and I do hereby direct my
said i)rox\' to vote against the Grarbutt contract, and

do hereby otherwise authorize and empower my said

proxy to vote at said meeting- and at any adjourn-

ment or adjournments thereof for me, and in my
name and stead, upon the stock now standing in my
nauie on the books of the said Company, hereby

giving and granting unto my said attorneys, and

each of them, full power of substitution and all the

power that I sliould possess if personally present

at such meetings.

Witness my signature this day of Sep-

tember, 1938.

Witnessed by:

(Date, sign and mail at once)
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[Sent out to Stockholder's of Mutual Gold from

Seattle (not at company's expense)]

[Sent with Fuson's letter of 1-2-40]

(Not dated)

(Sent about 9/12/38)

Stockholders of Mutual Gold Corporation.

Dear Stockholder:

I became actively interested in the Mutual Gold

Corporation in the Spring- of 1936, when I was

made General Manager of the Company. At this

time the Company was out of funds and had obli-

gations to meet which included the completion of

the mill. I, at that time, agreed to underwrite an

issue of '^30,000.00 in production notes and stock to

complete the mill and put it into production. I

asked to be made General Manager as I wanted to

know wliere my money was being spent, and how.

My original estimate of the cost of completing this

mill would have stood correct at $30,000.00 if it had

not been for the fact that the mine had been so

poorly managed i)reviously that the following items,

^which I did not know about, had to be repaired:

Approximate

1. Repairs to auto truck $ 700.00

2. Replacement of frozen water pipe (4000 feet) 1.600.00

3. Repairs to flume 840.00

4. New pipe for flume 180.00

5. Hauling- of same 25.00
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6. New pipe to cook house and mill 750.00

7. Other cost for office expense which was not

fig'ured in the cost of erecting the mill

:

Office expense 2,810.00

Capital Stock Tax 1,403.85

Insurance 748.30

Total $9,057.15

The additional money necessary to complete the

mill, ill the amount of $8,000.00, I advanced per-

sonally on open account. Again, when the November

1st, 1937, payment on the contract of $10,000.00 was

due, Mr. Ferbert and Eussel Collins begged me to

advance the money to save the proi:>erty, for which

I wrote my personal check.

The Directors of Mutual Gold Corporation sug-

gested that Mr. M. J. Keily be made superintendent

of the Mine. Mr. Keily was a rei)resentative of the

Mine looking out for the interests of the owners and

at the same time superintendent of our Mine.

In the fall of 1937, while the property was in

operation, I was there personally on the ground and

the mill showed a gross i-eturn of around $10,000.00

per month, which left a small balance for profit. I

told Mr. Keily at that time I could see no reason

^^•hy the Mine should not ])roduce the equivalent of

that every month as I kuev; it could ]>e {h^ue if it

were proi)erly worked.
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About this time they were having trouble with

stacking of the tailings. I suggested that three set-

tling dams be put in but Mr. Keily, against my
orders, spread them over the hillside. This made it

impossible for us to recover anything from the tail-

ings and at the same time caused some water

pollution to a stream below us.

Every engineer and all the members of the Board

of Directors who have looked at the property were

of the opinion that we had free milling ore. Mr,

Keily, the mining superintendent, was no exception.

I asked him and Mr. Haley, the millman, in the

fall of 1937 if we should not take samples of heads

and tails to see what possible loss we were having.

Mr. Keily made the statement that he knew what

they were getting out of the mill and that they were

recovering all that could be expected. However,

assays were taken \vhieli })roved imreliable as Mr.

Haley, who had taken the samples, had no doubt

made several mistakes as in some cases the tails ran

higher than the heads. These returns were not

loiown mitil the snow set in. If the tails were rmi-

ning out of proportion to wdiat they should, the

question would be whether to shut down or to oper-

ate and develop further ore reserves. Mr. Keily,

Ferbert, Collins and other members of the Board

weie iirm in the belief that the thing to do would

be to develop a greater tonnage. The work was eon-
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tinned and it is true that a Mine has been developed

due to the operation last winter.

Xo further samplings were taken until the next

sj)ring when I convinced the Board of Directors the

smart thing for us to do would be to take a comx)e-

tent engineer clown on the property and make a re-

])ort to us as to the amount of ore we had in sight,

the A alue i)er ton of recovery we had made and what

our loss was. No one knew Vvliat the loss of the

tailings was until after the engineer, Mr. Cole, had

made his report in June. This report, by the way,

has been the only thorough and finished rei:)ort that

has ever been made on the i)roi)erty, the general

substance of which was given in the annual report

of the President and by Mr. Cole himself, at the

stockholders' meeting in Spokane on August 6th,

1938.

In the first ])art of May, Mr. Keily shut the mill

down because of the runoff* of the snow carrying

the tailings down the hill and polluting the stream

below.

Immediately after the report was fuiished, I de-

cided the only thing for the Mutual Gold to do

would be to put the Mine into production this sum-

mer as there was a $10,000.00 payment due on the

contract November 1, 1938, and as it would cost

another $10,000.00 to $20,000.00 to carry on through

the winter. In addition to that if the mill were ])ut
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into production, there would be a year's time saved

due to inaccessibility to the Mine during the winter

months.

Several large mining concerns were contacted by

myself and the Directors to make a sale of one-half

interest or better in the Mutual Gold Corporation

and its propert}^, so that sufficient money would be

raised to insure the erection of a large mill and

cj^anide plant and enough funds to take care of the

outstanding obligations of approximately $22,000.00.

It soon became evident that we could not interest

any one in this proposition and in order to assure

the completion of the mill and })ower line and have

sufficient money for sui)plies my son, Lloyd J.

Vance, made a proposal that he would personally

guarantee up to $70,000.00, sufficient funds to do the

same. This proposition has been more fully described

in the President's letter io the stockholders of

July 20th.

The Board of Directors recommended the accept-

ance of this proj^osal and called a meeting of the

stockholders for August 6th, 1938, to ratify it. The

two-thirds majority of the stock was represented

which gave the Board of Directors the authority to

make a deal with Lloyd J. Vance, or any different

deal that they saw fit.

At this time Russell Collins and Mr. Ferbert had

a telegram from Mr. (iarbutt, the Owner's repre-
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sentative in Los Angele.s, alleging that he had a

Ijarty in California that would be willing to make

approximately the same kind of deal that Lloyd and

proi)osed. The Board then refused to take action

on the Lloyd J. Vance proposal had delegated Mr.

Ferbert and Mr. Collins to meet the party in Los

Angeles to work \\\) some form of a contract. This

was done over the objection of Mr. Woodworth and

myself as I was afraid it woidd mean such delay

that it would be impossible to get the new mill in

before snow fall, and also because of the fact that

I did not believe they would offer a contract as rea-

sonable as the one offered b}' Lloyd, nor would it

give the stockholders, both large and small, the

privilege of sitting in on the new company on an

equal basis. If the stockholders did subscribe, they

would have complete control of the new company.

Lloyd's contract was merely a guarantee so that

the property could immediately be put into produc-

tion. Five Directors' meetings have been held since

that time, each meeting expecting to take action on

Lloyd's proposal or the one later submitted by Mr.

Cxarbutt personally, the owners' representative, con-

tinually delaying a fair offer trying to get a similar

one from Mr. Garbutt.

Mr. Garbutt has sent us a letter as notice of can-

cellation of the contract which, if legal, would mean

the Mutual Gold has lost its mine. However, I would



494 Helen M. Sutherland, et at.

(Testimony of Joseph A. Vance.)

(Defendants' Exhibit B continued.)

not be disturbed about this as I have had legal ad-

vice from various competent attorneys that the con-

tract is not subject to cancellation at this time under

the law. In addition to this unfortunate occurrence,

the delay will have cost Mutual Gold Coi*])orati()n

approximately $150,000.00 that would have accrued

over the period of the next ten months in the way

of profits and an additional cost that will have to

be met to carry on this winter, in the amount of

$20,000.00.

I have done everything that I possibly could to

save this property for the stockholders and at the

same time to protect your interest and my interest,

and all would be in fine shape now if it had not been

for the delay caused by the Board of Directors. A
fairer proj^osition than the one presented by Lloyd

could not have been given the Mutual Gold Corpora-

tion, nor has a proposition anywhere nearly as good

been submitted to date by any member of the

Board.

The majority of the Board of Directors have

entered into a contract with Mr. Clarbutt, and a

meeting of the stockholders is being called to ratify

this agreement, or failing in that to authorize the

deal with Lloyd or any other deal that ma^^ be sub-

mitted at that time. The ])roxy that will be sent you

for that meeting contains the name of Mr. J. E.

Stiegler, and unless you cross out this name and
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write in the name of someone else who is opposed

to the deal, your proxy may be voted in favor of

the Garbutt deah

Tlie Garbutt contract should be rejected by the

stockholders of Mutual Gold Corporation because:

(1) The directors of Mutual Gold have really

been forced to execute it under a threat that tlie

owners woidd forfeit the contract of purchase of

the mine property and at the same time the agent of

the owners insists upon a sale of the property to

himself.

(2) The Garbutt contract i)rovides that the

l^roperty be conveyed to him and he is not actually

required to put up over $10,000.00. The corporation

he is to organize can really do what it pleases with

the property. Please carefully read the Garbutt

contract, Paragrajjli 2. The corporation is to agree

not to sell the real estate unless the "(a) written

consent of the seller", or "(b) the vote of a major-

ity of the directors of the cor])oration", that means

the Garbutt corporation, or "approved by its

stockholders", tliat means \h^ stockholders of the

Garbutt corporation. Since Garbutt will have fifty

percent of the stock plus our share, if he decides to

sell he can vote to do so and in that event he can

sell for much or little as he pleases, and the stock-

holders of Mutual Gold are out. In this way Garbutt

can obtain title to the Mutual Gold proi)erty for
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$10,000 and the corporation he forms can sell when

Garbutt or his board of directors decides and at

any i)rice they please. There is no provision at all

in the Garbutt contract that the creditors or stock-

liolders of Mutual Gold Cor]Doration shall be paid

anything.

(3) While Garbutt 's cori)oration is to furnish

additional funds to a minimum of $100,000, thei'c is

no provision as to what the capital stock of the

Garbutt corx)oration shall be, or that it will ever

have fmids with which to pay the $100,000. The

joker in this respect is in Paragra])h 2 of the Gar-

butt contract, under which he is to transfer the

titles received from Mutual Gold and issue all of

the capital stock of the new corporation fully i)aid

up, so that there will be no money go into the Gar-

butt corjjoration unless it borrows it. It will have

no stock for sale to realize money from. In Para-

grai)h 9 of the Garbutt contract the buyer agrees to

co-operate with the seller in every reasonable way to

protect the stockholders' interest in order that the

smallest shall receive benefits proportionate to the

largest. Perha])s Mr. Garbutt thinks the forfeit of

the Mutual Gold contract is reasonable.

(-1) 'j'he 9th })aragra])h also ju'ovides that the

buyer shall be entitled to be repaid for all advances

made by him out of the profits or funds. These ad-

vances would be the original $10,000 and all the
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subseciueiit money that goes into the Garbutt cor-

poration. In this respect, all the advances made by

Garl)iitt or the Garbutt corporation will be loans,

so that it will have received a deed to all the Mutual

Gold property and yet get back all that it has paid

or advanced loefore Mutual Gold stockholders are

entitled to receive anything, with no provision to

pay creditors of Mutual Gold.

(5) Paragraph 9 does not require Garbutt to

make any advances. He may quit after ])utting in

the first $10,000. He ma}' then decide to stall and

if he does the only remedy that Mutual Gold has

will be to elect a majority of the board of directors,

in which event Garbutt shall be entitled to "the re-

payment to the Buyer of the monies advanced by

him, or (b) the securing of same by a first lien

upon the assets of the corporation".

(6) Garbutt rejjresents the owner, and if he

should refuse to put in over $10,000.00 the i^roperty

is lost to Mutual Gold because Garbutt and the

owner will be controlling on both sides of the table

—buyer and seller—owner of the mine and the

operating company. If Garbutt advances only the

$10,000 and then quits there can be no profits out

of which to pay him and he will then have to be

paid out of funds derived from sale of the prop-

ert}', and since the title will be in the Garbutt Coui-

pany, he can make sale in order to pay himself. The
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only other way to pay him would be the sale of the

stock obtained by Mutual Gold.

(7) If the Garbutt contract is approved Mutual

Gold wi]l have no money at all to pay its creditors,

and to raise money to do so there is a verbal pro-

posal from Mr. Garbutt that he will arrange a

loan of $25,000 and all of the stock that the Mutual

Gold receiA-es of the new corporation will be put up

as collateral. Since Mutual Gold will have no money

to pay the $25,000 and no stock to sell to repay it,

the practical effect will be that Mutual Gold will

lose all the stock it received from Garbutt in his

corporation and the })resent stockholders of Mutual

Gold will receive nothing.

At the last stockholders' meeting you authorized

the board to accept the Lloyd J. Vance proposal or

any other i)roposal. This proposal was very much

better for the stockholders than the Garbutt pro-

posal because:

(a) All stockholders of Mutual Gold had the

right to come in and particpate on equal terms.

(b) Lloyd Vance agreed to advance $70,000 and

ir not subscribed to by i)resent stockholders he was

to take stock in the new company and be rei^aid out

of profits.

((•) He agreed to take care of tlie debts of

^lutual Gold. The new comi)any to be organized was

to have only fifty x^er cent of the property, the other
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fifty per cent remaining the property of Mutual

Gold.

Under the Garbutt contract he "advances"

(really a loan) only $10,000 and is to get a deed to

all the property.

I ask you to be present at the stockholders' meet-

ing or give your proxy to R. P. Woodworth who

will he sure to vote against the Garbutt proposal

and indicate your preference for the Lloyd Vance

proposal.

J. A. VANCE,
General Manager

Mutual Gold Corporation.

Q. By Mr. Hinckle: I show you another letter,

Mr. Vance, that bears date January 21, 1939, and

apparently has [329] your signature. Is that your

signature ?

A. That is su])])osed to be my signature. It has

been so long, it has been so long since I have read

those things. That is my signature all right.

Mr. Abel : Concede the letter.

Q. By Mr. Hinckle: Do you concede, Mr. Vance,

that this was sent out to the production noteholders

of the Mutual Gold Corporation on or about the

date it bears by Mr. Vance ?

A. Well, I think so.
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Mr. Abel : I make the admission.

Mr. Hinckle: I offer this as defendants' next

exhibit.

The Clerk: Exhibit C. [330]

DEFENDANTS' EXHIBIT C

Seattle, Washington

January 21, 1939

To Production Noteholders of Mutual Gold Corp.

Dear Noteholder:

I have been notified the anual meeting of the

stockholders of Mutual Gold Corporation will be

held at vS])okane on February 1st.

Unless you have disposed of your stock in Mu-

tual Gold, you have undoubtedly been advised as to

the Board's action in transferring all of the assets

of Mutual Gold to a Mr. Garbutt. As noteholders

you and I are vitally intei*ested in the effect this

transaction will have upon our security and collec-

tion ])ossibilities.

As a matter of fact our ])resent Board has ignored

our interests entirely. What security we might

have had is gone. Mr. Garbutt now has possession

of our ])roperty in addition to a first lien on it.

At the time these notes were sold, the directors

and officers of Mntual Gold entered into a written

contract with me making me general manager of

the property, as I was the largest contributor, with

the provision that either I or some other person
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elected b}- a majority of tlie noteholders should con-

tinue as manager until our money had been re-

turned. The same officers and directors now have

transferred all of the assets ; have given the manage-

ment of the property to Mr. Garbutt; have recog-

nized his advances as a prior lien and left us with

nothing', neither a promise we will be paid nor a

hope that we might.

As far as my personal advances are concerned I

am going to do all I can to see that some way can

be arranged for their payment.

At the meeting to be held on February 1st, I

shall personally be i)resent and am enclosing a proxy

for 3^ou to sign and return to me if you cannot be

there personally.

A new Board of Directors will at least be a step

in the right direction.

Yours very truly,

J. A. VANCE

[Sent with Fuson's letter of 1-2-40]

Q. By Mr. Hinckle : Mr. A^ance, did you attend

a meeting of the Mutual stockholders which was

held on August 6, 1938 ? A. August the 19th ?

Q. August the 6th. A. Yes.

Q. Did you at that meeting vote for the resolu-

tion that was adopted at that time authorizing the



502 Helen M. Sutherland, et at.

(Testimony of Joseph A. Vance.)

directors to deal with the property as they saw fit,

or words to that effect ?

Mr. xVbe] : Well, may I make an admission? I

don't want to be precluded on the form of the ques-

tion as to the contents of the resolution. I admit

that Mr. Vance voted for the resolution.

The Court : The minutes speak for themselves.

Mr. Abel: On which you rely to justify the new^

corporation.

Mr. drill : The minutes do not show that ])ar-

ticular portion.

Mr. TTinckle: I think the minutes won't show

that.

Mr. Abel: They do not show that jNlr. Vance

personally voted.

Mr. Grill: Is it admitted? [334]

Mr. Abel : I concede that he did.

DEFENDANTS' EXHIBIT E

September 20, 1938

Stockholdei'S of Mutual Gold Corporation

Dear Stockholder:

We. the uudersi.2,iied stockholders of Mutual Gold

Cor]ioration, protest the action taken by the Board

of Directors at a Special Meetiuc; held in Seattle'

Monday mornini"', September 19th, at which meetino-

the majority of the Board voted in favor of can-

celling- the stockholders' meeting" called for Septem-
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ber 24th at Spokane. Those voting for were Mr.

Stiegler, Mr. Hickeox, Mr. Grill, Mr. Ferbert and

Mr. Collins. Those voting against were Mr. Wood-

worth and Mr. Vance.

The Board then immediately ratified the Garbutt

contract and anthorized its officers to deed all of our

right, title and interest in everything the Mutual

Gold Corporation owns to Mr. Garbutt. Those

voting in favor were Mr. Stiegler, Mr. Hickcox,

Mr. Grill, Mr. Ferbert and Mr. Collins. Those

ojjposed were Mr. Woodworth and Mr. Vance. Im-

mediately thereafter Mr. Woodworth and Mr. Vance

resigned as directors of the Mutual Gold Corpora-^

tion ex])laining that they did not feel this action

taken was to the best interests of the stockholders.

They refused to be any longer connected as officers

of the corporation.

The Board's purpose in calling the stockholders'

meeting was to leave the decision up to us stock-

holders as to whether or not we were in favor of

the Garbutt deal. They now have taken that deci-

siou out of our hands.

We have l^een o])posed to the Garbutt proposition

and now we are even more incensed over the action

taken by the Board. We are notifying j^ou that re-

gardless of the Board's decision, a stockholders'

meeting will be held at Spokane on the 24th. We
are sending our proxies to Mr. Bateman aud Mr.

Woodworth protesting the Garbutt deal and urg-

ently request that you do the same so that you may
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go on record as having been opposed to the Board's

action and Mr. Garbutt's contract.

If you have already signed a copy to Mr. Stiegler

and you sign and date the enclosed proxy, the one

to Mr. Stiegler . will be cancelled. Please mail im-

mediately.

Yours very truly,

CHARLES DUNN
WALTER Ct. PEEBLES
LOUISE WOODWARD
E. C. STAHLHUT
MERRITT H. C. ALLEN
ELMER T. FEHNEL
W. D. CHARLES

[Sent out to stockholders (not by Co.)]

PROXY
Know All Men by These Presents that I, the un-

dersigned, do hereby constitute and appoint A. P.

Bateham or R. P. Woodworth or

my true and lawful attorney to represent me at the

Special Meeting of Stockholders' of Mutual Gold

Corporation to be held ou the 24th flay of Septem-

ber. 19:18. at eleveu o'clock A.M., at the office of

tlic Coinv-any. !()! Peru well Buildiug, S])okane,

Washington, and I do hereby revoke any and all

proxies by me heretofore giA^en; and I do hereby

direct iny said proxy to vote against the Garbutt

contract, and do herebv otherwise authorize aud em-
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power my said proxy to vote at said meeting and at

any adjournment or adjournments thereof for me,

and in in}^ name and stead, upon the stock now

staiiding in my name on the books of the said Com-

pany, herel^y giving and granting unto my said

attorneys, and eacli of them, full power of substitu-

tion and all the ]jower that I should possess if i3er-

sonally present at such meetings.

Witness my signature this day of Sep-

tember, 1938.

Witnessed by

(Date, sign and mail at once)

DEFENDANTS' EXHIBIT F

Spokane, Washington

January 30, 1939

Mr. Charles Blank,

Latah, Washington.

Dear Mr. Blank

:

The Stockholders Protective Committee of the

Mutual Gold Corporation feels that some change

should be effected in the Garbutt contract to i)ro-

tect the stockholders of the Mutual Gold against

the loss of their property, and believe that some
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changes in the contract should be made to provide

for the followmg:

1. Some provision for the protection of stock-

holders against immediate repayment of any and

all advances made by Garbutt, in the event of his

death. All of tlie i)roperty of the Mutual Gold has

been assigned to Mr. Garbutt and demand notes are

being issued, due one day after date, for all ad-

vances and in tl;e event of his death his representa-

tives could demand inunediate payment and Mutual

Gold Company, unable to make such payments,

wonld lose this property.

2. Adequate time within which t<^ make repay-

ment in the event that Garbutt elects to withdraw

from further management, which right he has re-

served, and he may withdraw at any time.

3. Some i)rovision to pacify old creditors an.d

note holders so that no suit, action or trouble will

cro]) up in that respect.

4. Some additional protection with respect to tlie

sale of the property so that same will not be sold

without such offer of sale being submitted to the

stockholders of Mutual Gold and authorized or rati-

fied by at least a majority vote.

, o. Provision to ])rotect stockholders against suit

or damage action with respect to tailings.

6. Itemized monthly statement of receipts and

disbursements with usual monthly balance sheet.

7. Some ]^rovision for a small sum annually to
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take care of the necessary overhead of the Mutual

Gold, such as taxes, postage and office expense, all

of the income at the present time going to Garbutt.

The Committee extended an invitation to Mr.

Garbutt to be present at the Stockholders' meeting

that these matters might be discussed with him per-

sonally, but he advised that he will be unable to

attend and suggested that we take uj) with him, per-

sonally, matters whicli are bothering us, which we

are now doing.

We feel that one of the things advisable to obtain

these changes in the contract is to elect some new

members to the Board. If you agree with us we will

a])preciate your signing and returning at once proxy

enclosed herewith. The execution of this proxy will

cancel any proxies previously given.

Very truly yours,

A. P. BATEHAM,
Chairman

Stockholders' Protective Committee

424 Symons Building,

Spokane, Washington.

APB :T

PROXY
Know All Men by These Presents: Tliat I, the

undersigned, do hereby constitute and appoint A. P.

Bateman or R. P. Woodworth or Clarence Colby

or mv true and lawful
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attorney and proxy, with power of snbstitntion, for

me and in my name and behalf, to vote at any

election of the stockholders of the Mutual Gold

Corporation for directors or other purposes, occur-

ing- within seven months from the date hereof, and

also to vote on any and all matters and questions

wliich may be presented and considered at any an-

nual or s])ecial meeting of the stockholders of the

said Mutual Clold Corporation occurring within the

said period, as fully and with like effect as I might

or could have done if I had been personally present

and voting thereat, and hereby revoke any and all

proxies by me at any time heretofore given.

In witness whereof I have hereunto set my hand

and seal the day of January A. D. 1939.

(Seal)

Witness:

[Sent witli Fuson's letter of 1-2-40]

DEFENDANTS' EXHIBIT G

Spokane, Washington

September 13, 1938

Stockholders of Mutual Gold Corporation.

Gentlemen

:

It is our understanding that you have not been

furnished with a copy of the Garbutt contract to
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be considered at the Stockholders' Meeting- called

for the 24th instant, and are, therefore, left com-

pletely in the dark in regard thereto, and are being

asked to ratify, by proxy, something that you know

nothing about.

We, as Stockholders of the Mutual Gold, there-

fore, after being fully advised in regard to said

contract, as well as the Lloyd J. Yance proposed

contract, believe it our duty to advise you that the

Garbutt contract contemx)lates the immediate trans-

fer of all of the assets which Mutual Gold now owns

in exchange for stock in a new corporation to be

formed by Garbutt, that the said contract is, in our

opinion, woefully lacking in covenants binding the

Garbutt corporation. To part with all of our hold-

ings, as contemplated by the Garbutt contract, with-

out binding such corporation to more definite per-

formance is dangerous and might result very dis-

astrously to the stockholders of the Mutual Gold.

AYe are, therefore, definitely op])osed to the Garbutt

contract and believe that it should be rejected.

The offer of Lloyd J. Vance is, in our opinion,

a better offer, more specific, definite and certain

and should be given favorable consideration at the

Stockholders ' Meeting.

We earnesth^ request that you give this matter

your serious consideration and if after such inves-

tigation you agree vrith us, it will be imperative that

you instruct your ])roxy to vote against the Gar-

butt contract.
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If you have already sent in yonr proxy without

crossing out the name of Mr. Stiegler and inserting

another name, and desire to vote against the Gar-

butt contract, we enclose a j^roxy herewith for your

convenience, which should be signed and sent at

once.

Very truly yours,

R. P. WOODWORTH
A. P. BATEHAM
A. F. McCLAINE

BARMAC PRODUCTION COMPANY
By A. F. McCLAINE,

President

INTERNATIONAL LAND COMPANY
By KENNETH G. LL^KE,

President

ALFRED PAGE
ANNA E. HALL (Mrs. Dr. J. F. Hall)

ERICH T. RICHTER
HELEN L. IIALFER
J. G. MATTHEWS, M.D.

C. H. COLBY
CHAS. P. JAEGER
MRS. F. O. ROSE
AVA B. COLBY
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(Post Card addressed to)

Mr. A. P. Bateham,

424 S3'mons Block,

Spokane, Wash.

PROXY
Know All Men by These Presents that I, the un-

dersigned, do hereby constitute and appoint x\. P.

Bateham or R. P. Woodworth or

m}^ true and lawful attorney to represent me at the

Special Meeting of Stockholders' of Mutual Gold

Corporation to be held on the 24th day of Septem-

ber, 1938, at eleven o'clock A. M., at the office of the

Com])any, 401 Fernwell Building, Spokane, Wash-

ington, and I do hereby revoke any and all proxies

by me heretofore given; and I do hereby direct my
said proxy to vote against the Garbutt contract, and

do hereby otherwise authorize and empower my said

j)roxy to vote at said meeting and at any adjourn-

ment or adjournments thereof for me, and in my
name and stead, upon the stock now standing in

my name on the books of the said Company, hereby

g-ivin.^' and granting unto ni}' said attorneys, and

each of them, full power of substitution and all

tlie ])ower that I should possess if personally i)res-

ent at such meetings.
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Witness my signature this day of Septem-

ber, 1938.

Witnessed by:

(Date, sign and mail at once)

DEFENDANTS' EXHIBIT H
4319 Latona Avenue

Seattle, Washington

September 17, 1938

To tlie Stockholders of Mutual Gold Corporation

Dear Stockholder:

We, the undersigned stockholdei's of the Mutual

Gold Corporation, have read Mr. Stiegler's and Mr.

Vance's letters and have studied the Garbutt Con-

tract. We are opposed to Mr. Garbutt 's contract as

it is unfair and not to the best interests of the stock-

holders.

Since Mr. Bateham's and Mr. Woodworth's com-

mittee is opposed to the Garbutt Contract, we urge

you to sign the enclosed proxy to them, if you

haven't already signed one.

If you have signed a proxy to Mr. Stiegler, it
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will be cancelled, if you sign this proxy and date it.

Yours truly,

N. D. SHOWALTER, JR.

WALTER G. PEEBLES
LOUISE WOODWARD
W. B. CLIFTON
E. C. STAHLHUT

P. S. This proxy should be returned at your

earliest convenience to the offices of Mutual Gold

Corporation at 401 Fernwell Building, Spokane,

Washing-ton.

[Letter mailed to Stockholders (not at company's

expense)]

DEFENDANTS' EXHIBIT I

Spokane, Washington

January 20, 1939

Stockholders Mutual Gold Corporation.

Dear Stockholder:

REPORT OF STOCKHOLDERS'
PROTECTIVE COMMITTEE

You received notice of meeting called for Septem-

ber 24th, 1938, for the j)urpose of ratifying or re-

fusing to ratify the Garbutt contract of September

2nd, 1938 (which had been approved by a majority

of the Board subject to the ratification of the stock-
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holders) which meeting was also called to consider

and pass upon the offer of Lloyd J. Vance, or any

other offer. Subsequently you received a letter from

J. A. Vance, as General Manager, reporting on his

management and analysing the Garbutt contract;

and letters from various stockholders expressing

their opposition to the Garbutt contract and request-

ing you, if you were not in faA'or of the Garbutt

contract, to send in your proxies to some one who

was not })ledged to vote in favor of such contract.

Prior to this Stockholders' Meeting, however, the

President called a special meeting of the Board to

reconsider the action taken by the Board in the rati-

fication of the Garbutt contract, and to consider any

other proposal that might be brought before said

meeting. At this meeting, which was held on Sej)-

tember 19th, the Board ratified the Garbutt con-

tract and cancelled the Stockholders' Meeting called

for September 24th, and under date of September

20th notice of the ratification of the contract and

cancellation of the meeting was sent to you by the

President. On September 20th several stockholders

also sent out a letter informing you of the action

taken by the Board and advising that the meeting

of Stockholders' would be held as called.

At the time fixed for this meeting, stockholders

appeared for the purpose of holding the meeting,

and requested the proxies which had been sent in

for the meeting, specific demand being for the prox-

ies which had been sent with the name of J. A.
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Vance, R. P. Woodworth or A.. P. Bateliam therein

designated as proxy. This demand was refused and,

being unable to obtain such proxies, the meeting,

only having the proxies which had been sent direct

to Mr. Bateham, elected a Stockholders' Protective

Committee for the purpose of taking such action as

they might see fit to protect the interests of the

stockholders' and creditors'.

Under date of September 30th Mr. Ferbert and

Mr. Collins each wrote you, with what intent other

than to air a personal grievance, we are miable to

discern. We have no intention of taking sides in

any personal animosities, nor to confer a dignity

upon these letters which they do not deserve by an-

swering them. That you may not be mislead by

anything contained therein, we call attention in

passing, to the fact that Eussell F. Collins resigned

as President of the Board on November 24th, 1934.

Mr. Vance was not elected as General Manager un-

til August 22nd, 1936. The mill was built long prior

to this and while Mr. Collins was President, and the

flume w^as built by Mr. Horner, and proi)osed by

Mr. Nelson, engineer in charge at that time—about

September 1935.

Under date of September 26tli, 1938 you received

a letter from the President enclosing a so-called

''Progress Report" signed by Frank A. Garbutt;

and again under date of December 1st, 1938, you

receiA^ed a letter from the President enclosing

"Progress Report" dated November 22nd, 1938,
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signed by Mr. Garbutf. No comment is made in re-

gard to these letters as }'oii have copies thereof and

can judge for yourself. Your attention is called,

however, to the statement regarding the inadequacy

of the mill in the first, and in the second that the

old mill had been revamped at very little cost.

In between these dates, and on or about October

31st, 1938, an agreement was made and entered into

between your corporation and Mr. Frank A. Gar-

butt, which recites:

"Referring to that certain contract entered

into with j^ou on September 2nd, 1938, and

again on Se])tember 22nd, 1938, I hereby with-

draw from same as it is therein provided that

I may do and I also elect to, and do hereby

terminate my liability thereunder.

''I (Garbutt) have fully performed my part

of said contract to date and admit and agree

that you likewise will have wholly performed

said contract on your part as soon as you give

me the security contemi^lated therein. * * * n

On or about November 1st, 1938, an agreement

was entered into between the same parties, too long

to set out in full, but among other things cancelling

the contract referred to above, and agreeing that

Mutual Gold Corporation should execute its notes

due one day after date Avith interest at 6%, and

that Garbutt may and shall hold title to the real and

personal property heretofore conveyed to him by

Mutual Gold Corporation, in trust as security for
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the payment of said notes, and further providing

that should the Mutual Gold Corporation organize

a new corporation to take over and hold said prop-

erty (the property transferred to Garhutt as secur-

ity for money advanced by him) that Garhutt will

transfer said property to such new corporation and

in exchange therefor is to receive as security for

his said notes all of the stock of such new corpora-

tion.

This seems to bear out the statement which we

made to you in regard to this contract of September

2nd, that it contained no binding obligations of any

kind on Mr. Garbutt.

While the contract of September 2nd indicated

that itemized monthly statements would be made to

Mutual Gold Corporation, such information does not

seem to be available at the office of the Company.

The last trial balance sheet available is for the

month of September 1938. Expenditures seem to be

mounting rapidl}^ and fantastically, far above esti-

mates, with no detailed information in that regard,

and the old mill still on the job.

We understand that a new contract has been ex-

ecuted by Mutual Gold Corporation and sent to

Garbutt for execution, but that same has not been

executed by him. Is this contract held up advisedly

so that no comment may be made thereon and the

stockholders kept in the dark in regard thereto?

We are advised that the Annual Meeting of the

Stockholders will be held at the office of the Com-
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pany on February 1st, 1939, for the election of a

Board of Directors and, presumably, for other pur-

poses, notice of which you will, undoubtedly, re-

ceive prior to the receipt of this letter. We also

assume that such notice will be accomi^anied by a

proxy made out to some member of the Board of

Directors.

What is to become of Mutual Gold Stockholders

in the event of Garbutt's death, all of his demand

notes become immediately due and payable? Don't

}'ou think that some effort should be made to pro-

tect the stockholders of Mutual Gold in such event?

We believe that some provision can be made in this

and other respects to better protect the interest of

the stockholders, and that some change in the Board

of Directors is desirable, that some effort may be

made to effect such changes.

We are enclosing herewith, for your use, blank

form of prox}^, should yon feel that our efforts in

your behalf are worthy of your consideration. The

address on this proxy is made to my office so that

the Board will not be able to withhold delivery or

inspection thereof, as they did at the last meeting.

This proxy will cancel other proxies that may have

been previously given.

Very truly j^ours,

A. P. BATEHAM,
Chairman

Stockholders' Protective Committee

424 Symons Building,

Spokane, Washington.
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Mr. Hinckle: Are you willing to stipulate that

an agreement dated August 23, 1939, executed by

the Mutual Gold Corporation, Frank A. Garbutt,

and the Log Cabin Mines Company, was executed

by the various parties and delivered?

Mr. x\bel: I will do so on one condition, and

that is that it was not signed by Mr. Stiegler until

the day before the Spokane trial commenced, which

was in the fall in 1939.

Mr. Hinckle : Is that true, Mr. Stiegler?

Mr. Abel: Mr. Stiegler testified. That was pro-

duced and it was a surprise to us when it was pro-

duced and he testified.

Mr. Hinckle : That is true, is it ?

Mr. Stiegler: I couldn't hear.

Mr. Hinckle: Hid you sign this agreement of

August 23rd, a supplemental agreement, providing

for taking care of the creditors of the Mutual Gold ?

Did you sign that just a day before the trial at

Sj^okane ?

Mr. Stiegler: I don't recall now just when I

did sign it but

Mr. Hinckle: About that time?

Mr. Stiegler: About that time; yes, sir.

Mr. Hinckle: Very well, I offer it on that state-

ment. [344]

The Clerk: Exhibit J. [345]
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DEFENDANTS' EXHIBIT J

This Agreement, made and entered mto this 23rd

day of August, 1939, by and betweeen Mutual Gold

Corporation, a corporation, party of the first part,

Frank A. Ciarbutt, party of the second part, and

Log Cabin Mines Company, a corporation, party of

the third part, Witnesseth:

That Whereas, the parties hereto entered into a

written agreement dated the 17th day of December,

1938, relative to the Log Cabin group of mines

and. mining claims, located near Leevining, Mono

County, California, and which was held by first

party under a certain contract of purchase from the

Chandis Securities Company, M. N. Clark and Alice

Clark Ryan, dated July 13, 1932, and which said

contract was later modified ; and

Whereas, the ]iarty of the first part conveyed all

of its right, title and interest in and to said con-

tract, as modified, to the party of the third part

herein, together with other claims and proi)erty

owned by party of the first part ; and

Whereas, as of the date of said contract, Decem-

ber 17, 1938, between the .parties hereto, party of

the first part was and still is indebted to divers

and sundry persons and corporations for advances

made to party of the first part, and in addition

thereto had issued ])roduction notes aggregating

$31,807, ajid which said production notes are now

outstanding ; and
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Whereas, the party of the firgt part is desirous of

amending said contract of December 17, 1938, be-

tween the parties hereto ; and

Whereas, the parties of the second and third part

are willing that the same be amended in certain

particulars

;

Now therefore, it is mutually agreed by and be-

tween the parties hereto that said contract dated the

17th day of December, 1938, between the parties

hereto, shall be amended as hereinafter set out, but

that said contract shall in all other particulars stand

as originally made, to-wit:

That after the full and complete joayment, settle-

ment and satisfaction of the following items, to-wit

:

(1) The entire balance unpaid upon said

contract covering said Log Cabin group of

mines and mining claims, between party of the

first part and Chandis Securities Company,

M. N. Clark and Alice Clark Ryan, dated July

13, 1932, as modified;

(2) The payment of all sums now due and

owing and which may hereafter become due

and owing by the party of the third part in

' the course of its operations, mcluding any sums

now due and owing and w^hich may hereafter

become due and owing from the party of tlie

third part to the party of the second part un-

der the terms of said contract dated December

17, 1938, or otherwise ; and

(3) The setting up of sufficient working-

capital by the party of the third part to prop-



522 Helen M. Sutherland, et al.

(Testimony of Joseph A. A^ance.)

erly and efficiently conduct its business and

operate said mining claims covered by said

contract dated July 13, 1932, as modified, and

all claims transferred and conveyed by party

of the first i^art herein to party of the third

part herein;

one-half of the net proceeds of production from

said mining property, after deducting all income

taxes or taxes which may become due and owing

thereon to any Governmental body whatsoever, in-

cluding" the State of California and the United

States of America, shall be paid by the party of

the tliird part to the party of the first part, until

all obligations due and owing by the party of the

first part to its creditors on the 17th day of Decem-

ber, 1938, with accrued interest thereon, if any,

together with the sum of $10,000 advanced by the

party (^f the second part to the party of the first

part and the party of the third part for the lia-

bility of the party of the first ])art to the part}^ of

the third part for its subscription to the entire

capital stock of the part}^ of the third part in the

sum of $10,000, shall have first been fully paid, and,

second, said production notes aggregating $31,807

shall likewise be fully j)aid. As one of the consid-

erations for permitting one-half of the said net

proceeds of production of said mining property, as

hereinbefore provided, to be ])aid by the party of

the third ])art to the partv (vP the first part, it is

hereby agreed that the party of the second part
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shall similarly be entitled to payment to him by

the party of the third part of the remaining one-

half of the net proceeds of production from said

mining- property, after deducting all income taxes

or taxes which may become due and owing thereon

to any Governmental body whatsoever, including

the State of California and the United States of

America, up to, but not exceeding, such amount as

shall be i)aid hereunder by the party of the third

part to the party of the first part.

That in the event of the sale or other disposition

of said mining property by the party of the third

part, after the payment of items numbered (1) and

(2) hereinbefore set out, one-half of the remaining

])roceeds of the purchase price, after the deduction

of all income taxes or taxes which may be due and

owing thereon to any Governmental body whatso-

ever, including the State of California and tlie

United States of America, and all costs of said sale,

to the extent necessary to take care of, first, said

obligations of the ])arty of the first ])art as of

December 17, 1938, with accrued interest thei-eon,

if any, and, second, said production notes aggre-

gating $31,807, shall be ])aid b}' party of the third

part to i)arty of the first part, so that said oblig;i-

tions may be fully paid and satisfied by the party

of the first part; and the remaining one-half of

the ])roceeds of the ])urchase price, to an amount

equal to that paid to the party of the first part by

the jjarty of the third part, shall be paid by party

of the third i)art to the j)arty of the second part.
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That nothmg herein contained sliall be construed

as limiting or modifying in any particular what-

soever any of the rights which either of the parties

of the second and third part may or shall have or

be entitled to i)ursue under said contract of De-

cember 17, 1938, by and between the parties hereto.

Anj^thing herein to the contrary notwithstanding,

it is hereby agreed that it shall be optional with the

party of the third pai't to include the said sum of

$10,000 advanced to the i)arty of the first part by

the party of the second part for the ])urchase of

capital stock of the party of tlie third part, as here-

inbefore set out, as a i:>ortion of the advances to be

made by the party of the second part herein under

the said agreement of December 17, 1938, between

the parties hereto, for the protection and develop-

meiit of said mining property and the proi)erty

covered hy said contract and for said equipment;

it being the verbal understanding of the parties at

the time the said advance of $10,000 was made, that

the same might be so included as a portion of said

advances under said contract of December 17, 1938.

In witness wliereof, the parties hereto have duly

executed tliis instrument on the day and year in this

agreement first above written.

(Seal) MUTUAT. GOLD CORPORATIO^r
By ,]. E. STIFXILER

President

Attest : E. T. ORR
Secretary

Party of the First Part
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FRANK A. GARBUTT
Party of the Second Part

(Seal) LOG CABIN MINES COMPANY
By S. C. HALL

President

Attest: CHAS. F. HATHAWAY
Secretary

Party of the Third Part

A. R. CARTER,

called as a witness on belialf of defendant, liaving

been previously duly sworn, was examined and tes-

tified as follows:

Q. By Mr. Hinckle: How much money, Mr.

Carter, lias been received from the sale of gold

and silver recovered from the mine since Mr. Gar-

butt has been oiJerating- it ?

A. $286,962.96.

Q. What has been done with this money?

A. Well, most of it has been spent for the opera-

tions [346] of the mine. There is a small amount

on hand at the present time, about $3,000 or $4,000.

Q. You say most of it has been spent for that.

What has the rest of it been s])ent for ?

A. With the exception of the $3,000 or $4,000

which is on hand at the jn'esent time.

Q. How iimch mone}- has Mr. Garbntt received

out of the returns from the mine, if any? [347]

A. Pie has not received any money. [352]
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Q. By the Court: Has the Log Cabin paid any

dividends? A. No, sir.

Q. Have you made uj) a statement showing profit

and loss?

A. I made uj) an income tax statement to the

federal government showing all the profit and losses

at the end of 1940, also one at the end of 1939.

Mr. Hinckle: They are in evidence, I believe,

your Honor.

A. The statements have been filed with the fed-

eral government.

Q. Then, as I understand your testimony, gen-

erally speaking, that the mine has been operated

and about $286,000 taken out of it and it has not

shown any profit?

A. No; it has not, figuring depreciation and de-

pletion.

Q. Well, you have not paid the j^ayments to the

Securities Company, either, have you?

A. '^riiey have not made the i^ayment on the con-

tract to purchase.

Q. Why not ?

A. That I don't know. I only know from what

records that I have. I don't know why it has not

been. In the [354] first place, we haven't enough

cash on liaud to ])ay it. [355]

Mr. Hinckle: Is there any objection to having

a total figure given as to the amount of money that

Mr. Garbutt has personally advanced, inasmuch as

the contract required him to advance certain

moneys ?
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The Court : I think that is proper.

Mr. Anderson: Subject to our objection, your

Honor.

The Court: And subject to your objection.

The Witness : Is that the question ?

Q. By Mr. Hinckle: Just what is the total

of these advances? And then that will be checked

uj) and i)roYed by the later accounting.

A. $133,956.20.

Q. Does that include the $10,000 that he loaned

to Mutual (toUI to buy Log- Cabin's stock?

A. Yes; $10,000 of that went to Mutual.

Q. Have you any other itemization that you can

give offliand at this time?

A. The balance of it went to buy machinery and

to buy supplies for the mine.

Q. How nnich went for machinery?

A. Do you want me to give you that in a total

figure or—

—

A. A total figure. [359]

A. $127,876.17.

Q. By Mr. Hinckle: That is for machinery?

A. Machineiy.

Q. By Mr. Hinckle: Subject to correction of

the various calculations, how nuich money has been

paid to the owners since Mr. Garbutt has taken

over the o])eration ? A. $23,500.

Q. Do you know how nuieli had been ]»aid in the

six years prior to tliat that the contract had been

in o])eration ? A. I do not.
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Q. Has Mr. Garbiitt received any interest on the

money he has advanced? A. He has not.

Q. Has he received any dividends of any kind?

A. He has not.

Q. Has he been paid anything for his services?

[360]

A. He has not.

Q. I believe you have already testified that the

Log Cabin Mhies Company, the corporation, has not

made any ])r<)fits out oi* this?

A. No; they have not made an}^ profit. [361]

FRANK A. GARBUTT,

a defendant herein, recalled as a witness in behalf

of defendants, having been previously duly sworn,

was examined and testified as follows

:

Direct Examination

Q. What was the first incident or transaction

in connection with the making of the contract of

September the 2nd, 1938, that you recall ?

The Court: I would suggest that counsel come

over closer to tlie witness so tliat botli of you will

not be under a constant strain.

A. Mv. Collins came to my officp in Los Angeles

and hung around there for about two weeks. He
had access, he had entree to the office. I had known

him in these transactions for six or seven years.

He sought opportmiity to talk to me about going

into the property with them, which I declined.
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Finally, at his solicitations, I told him I would try

to find a party for them. He was very anxious to

make some kind of a contract to do what he called

"getting them out of Mr. Vance's clutches," and

he brought with him Mr. M. J. Keily, a former em-

[371]

ployee of mine. Mr. Keily worked for me as min-

ing superintendent for 17 years without missing a

pay day at $300 a month and expenses ; and I had a

lot of contidenee in Air. Keily. When I retired

from mining seven or eight years before, Mr. Keily

got some mining property of his own, and at my
suggestion—they asked me for a good man at some

time or other—and I told them Mr. Keily might

give them advisory work of some kind and they

employed him at $200 a month to work up there

for them. And in that way I had some contact

with the luine, ^\hi('ll I was anxious to have on ac-

count of the owners whom I was representing.

Q. Did you make a contract at that time, or

did they come back later? What was the next inci-

dent in connection with the making of that contract ?

A. The next step Avas that I endeavored to find

somebody that would be responsible and that would

be willing to ]Mit some money in tlu^ ])i'oi)erty and

helj) them carry it on.

Q. Whom did you contact ?

A. I contacted Mr. Cecil B. De Mille, a former

associate of mine in the motion picture business.

Q. Did you contact anybody else ?
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A. Later on, I contacted Mr. Hal Roach, another

friend. I picked them out because I thought they

would have easy money.

Mr. Abel : I object to this as argument.

Q. By Mr. Hinckle : No contract was made with

them, is that correct t [372]

A. I brought Mr. Keily in contact with Mr. C.

B. Be Mille, and he took him down on his yacht.

I went with them. And they talked about the mat-

ter at some length. About that time or shortly

thereafter, ^tr. T)e Mille discovered tliat there was

a lawsuit in the offing and he declined to discuss

the matter further.

Q. Bo you i^member why the contract of Sep-

tember the 2nd—withdraw that. Bid any other peo-

ple come down from Seattle or up north to see you

about the making of a contract before one was

itnade?

A. Yes. Mr. Ferbert, I think Mr. Stiegler, I

think Mr. Grill, in addition to Mr. Russell Collins.

Mr. Russell Collins and his brotlier were the ones

who negotiated the original contract of 1932; and

I had become pretty well acquainted with them dur-

ing- the dealings, the subsequent dealings.

Q. Bid they come down at your solicitation?

A. No.

Mr. Abel : To avoid any misapprehension, Mr.

Collins' brother died several years earlier?

A. He died several years earlier, and he was the

one I knew the best. I became acquainted with Mr.

Russell Collins after that. But this thing started in
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this way: This mine belonged to a friend of mine,

Mr. Harry Chandler, and another friend, Mi*. Harry

[373]

Clark. It formerly belonged to an acquaintance of

mine, Mr. Luther Brown. And when Mr. Clark died

it left Mr. Chandler with half of this property and

Mrs. Alice Clark Evan, Mr. Clark's daughter, the

owner of the other half; and they asked me, or Mr.

Chandler did, if I would inidertake

I undertook the sale of it for them, without

any recom])ense to lue, and T subinitted the i)roj)erty

or showed it to people and tried to sell it over a

considerable period of time. Three or four other

concerns, whose names I forget—one was United

Verdi Consolidated—and they made an examination

of it and they would not pay anything for it.

Now, my theory of selling a mine, your Honor

[374]

The Court : Let us not go into that, Mr. Garbutt,

your theor}^ of selling a mine.

Q. By the Court: When it was sold had there

been any development work done?

A. Yes. The best ore in the proj^erty had been

developed by the Simpson brothers and Mr. Clark.

That was on the 125 level. One of the conditions of

this contract was that they should not mine that

ore; that tliev should keej) it preserved and intact

so it could be shown—it was the show window of

the mine—until they got some other ore.

Mr. Anderson: May I ask what contract that

was? You said ''this contract".
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A. That is the contract of '32, I believe. And I

wrote that contract and i^ut those provisions in

there; and \\\y reason VN'as I didirt want [^'^5]

Q. By Mr. Hinckle : After the second trip down,

or the trip that you have just described which was

attended by or which was made by Mr. Stiegler and

others, was your contract then made ?

A. Yes ; we made the contract of September 2nd

after some negotiations.

Q. Why then was another one executed on Sep-

tember 22nd, if you know ?

A. I don't know that I know the reason that was

executed. It was apparently identical. I think it

had something to do with authority of the Mutual

[376]

to sign it, but I am not certain as to that. I have

no independent recollection.

Q. About the time the first contract was signed

or a little before, a few days before that, a notice

of cancellation or termination was given by you,

as agent for the owners, was it not? A. Yes.

Q. Why was that given?

A. I had just become aware of the fact that the

Mutual had allowed this 125-foot level, which was

the best level on the mine—was and is—had been

allowed to caA^e. Their contract called for it to

be completely protected at all times and kept acces-

sible. I had just learned that had been allowed to

cave and was inaccessible and would cost as much

again or more than it did originally. It was brought

to my attention rather forcibly that they had not
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impounded the tailings, as had been agreed, but had

run some $6,000 or $7,000 worth of tailings out on

the hillside where they had become a liability,

washed down on Mrs. Cunningham, the keeper of

Tioga Lodge, and tliat slie liad some claims against

them for damages. The tailings were lost or wasted.

And there were several other important breaches of

contract that ought to be cured. And in writing that

notice, in sending that notice, I had in mind bring-

ing them in and having them agree to cure those

defaults and see that they did so. [377]

Q. Did you o])en u]) tlie tunnel which had caved

after you took charge ?

A. We did later on, most of it. Not all of it is

opened yet.

Q. Was that an expensive proceeding?

A. Very expensive. It cost more than the orig-

inal driving of the di'ift. That is one of the reasons

for the showing that we made.

Q. Why did you witlulraw from tlie contract,

the 8e])tember contract ?

A. Well, there was several reasons.

Q. Well, name them. NaDie those that you recall,

if you will, please.

A. Well, one reason was wholly personal. My
tax adviser, Mr. Mark Mitchell, went over the con-

tract with me in connection with some incoDie tax

matters; and he advised me that, while probably it

would take no tax, it was a question and a rather

close one. And he said, "That contract may cost



534 Helen M. Sutherland, et al.

(Testimony of Frank A. Garbutt)

you a very severe income tax and I advise that you

withdraw from it." I explained the importance of

it, or lack of importance; and that was one reason.

Another reason was, at the time that I made this

contract I had seen the mine for two or three hours

only. I was familiar with the difficulties they had

had with Mrs. Cunningham over their tailings and

had seen the tailings on the side hill where they

[378]

had been scattered, and I thought that liability was

HO—not or1>' on anybody who made a contract, but

also upon the owners if they got possession of the

property back—and I told Mutual during our nego-.

tiations that I would not touch those tailings with

a ten-foot pole; and that the only way I would go

into the thing at all would be if they retained the

tailings, retained ownership of them and retained

their control of the surface of the ground on which

they were ; and that was left out of the contract. On
the other hand, Mr. Collins had an idea that all of

those tailings would go down on Mrs. Cunningham

the next year and cause very serious damage which

might run into a good many thousand dollars. I

didn't think so, but they wanted to protect the Mu-

tual against that liability, and a part of the expense

that I had to go to was to furnish the money to

build an eight-inch line two or three miles down to

a small tailings dump they had, so that when the

spring run-oif came they could move those tailings.

I agreed with Mutual that I would help them out
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with those tailings all that I could, without having

any liability or any duty to do so, and we arranged

tliat I should advance that money to such men as

Mr. Collins wanted to use up there for that pur-

pose, but on the Mutual payroll and not on mine.

This was when I was operating the thing myself

under a contract with me; but that he should do

those things if he wanted to, but that I vvould not.

I employed Mr. Collins because the Mutual wanted

[379]

a representative on the ground. He had been direc-

tor or was at that time a director of the company,

and I agreed to employ him and pay him at the ex-

pense of the operating company or of myself, but

tliat he should report direct to the Mutual so that

the}^ would have full information of whatever was

being done.

Now, I wrote a letter—this situation became

acute, and I wrote a letter to Mr. Collins, to Mr.

Haley and to Mr. Sturgeon, Haley being their mill

man and Sturgeon being their underground fore-

man, giving them positive orders that they were not

to touch those tailings; they were then on my ])ay-

roll and working for me, and they were not to touch

those tailings ; and I asked them to send me back an

acknowledgment of the receipt of that letter, that

they understood it and would obey the orders. In-

stead of doing that, I am told by Mr. Collins

Mr. Anderson : I object to that

A. By Mr. Collins that they held a meeting and
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decided they would not obey that order. I didn't

learn that until eight or ten days later, when Mr.

Collins came into my office unexpectedly. At that

time I knew if they disobeyed that order they would

make nie liable on in\- pa\'rori ; so 1 discharged Mr.

Collins and I wrote a letter immediately—a letter,

or a wire I guess it was—to Haley and Sturgeon,

saying, "Please sign the acknowledgment of that

letter and send it to me by return mail," w^hich was

done. Now, Mr. Collins could do whatever he pleased

as rei)resentative of the Mutual, but I wanted hun

[:)80]

to do nothing with those tailings as my represen-

tative or as my employe, and I wanted the other

men exactly the same way; and that is the time

when I withdrew from the contract, but my real

reason, the underlying reason, was the effect it

might have on my income taxes.

Q. By Mr. Hinckle: Mr. Garbutt, did you pay

any money to Mr. Collins to get him to work for

you in order to obtain this contract of September?

A. No.

Q. Did you i)ay any money to an3^body else for

that purpose? A. No.

Q. Did you want the contract ? A. No, sir.

Q. Why did you enter into it ?

A. Well, by that time I saw or thought T saw

[381]

that the Mutual was in rather bad shape. I felt

very friendly to Mr. Collins and had started to get
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them a party interested. At that time, why, Mr.

Abel was threatening suit or trying to bUiff me,

and I made up my mind that I would see him

tilrough and do the best I could to save—he had

some 700 stockholders that Mr. Collins had gotten

a great many of them ; they were small stockholders

;

they were broke; and I wanted to help them out. I

thought I could do it and keep even, perhaps, until

I could get some person in my place. I never in-

tended to get the contract, never would have done it

had it l)een free. I thought I could enlist someone

else on my terms and withdraw. That was my in-

tention always.

Q. The notice of forfeiture was withdrawn Oc-

tober 15th. Why was that withdrawn?

A. Well, that was withdrawn because the owiiers

became assured that a contract had been made whicli

would cure those defaults and would protect tlie

property. [382]

Q. The contract of December 17. 1938, was

made [383] here in Los Angeles, or was it made in

Seattle or where was it made?

A. I think it vras agreed on here in Los Angeles.

Q. Who drew the contract, if you know?

A. Mr. Grill: I have to explain there and get

the continuity of this thing. I am sure I will have

to, if your Honor will bear with me just a moment

or two.

The Court: Let him explain.

Mr. Hinckle: All right. Subject to
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A. When I withdrew I agreed with Mr. Grill

and the other directors of the Mutnal that I wonld

keep on furnishing money and allow them to carry

on until they could find a person to take my place.

It was the onh- thing they really could do. The thing

\. as in operation when I withdrew, and the only fair

thing I could do. So then they kept after me to

make another contract, which I didn't want to make,

and Mr. Grill drew that contract, negotiated it, I

think, with some of the other directors, and finally

that contract was signed for that reason.

Q. By Mr. Abel: Which contract are }'0U

speaking of?

A. I am speaking now of the contract of De-

cember 17th.

Q. By the Court: Do you know when you

signed that? A. Sir?

Q. Do you know when you signed it I

A. On or about December 17th. It was dated

—

this was written by Mr. Grill, dated, I believe, by

him in his [384] handwriting, and sent to me in due

course.

Q. It was dated when you received it ?

A. I think so. I am not certain of that, your

Honor.

Q. You do not know the date, though that you

actually signed it?

A. I don't know the exact date. It probably was

a (lav or two later. I am not certain.
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Q. B}- Mr. Hinckle : Did you fill in that at the

top ? A. No.

Q. "December 17"?

A. That was filled in in Mr. (xriU's handwriting,

I believe.

Q. The minutes introduced of the Log Cabin

Mines Comj^any, introduced in evidence by the

plaintiifs, sho\Y that the Log- Cabin board of di-

rectors authorized the signing of that contract on

January the 4th. Did you sign it after the Log

Cabin signed it or before?

A. Before, I am sure. In regard to that matter,

Mr. Hinckle, all those things were referred to you

and I very seldom looked at them.

Q. Do you know when you transmitted the con-

tract to him? I will withdraw that. After the con-

tract was executed by you and the Log Cabin did

you transmit it, or at least a coi^y of it, to Mutual

or to some one for the Mutual?

A. My recollection is—and I am not certain of

it— [385] that we had a contract drawn by Mr.

Grill that was very much interlined or mutilated

and that that was signed, and that afterwards he

prepared these clean copies and sent them down for

signature, but I am not certain (^f that. That is my
recollection.

Q. When the clean co]\v was signed which the

Judge i)ut in evidence, or asked to have introduced

in evidence this morning, did you transmit a copy

of that to the Mutual or to someone for the Mutual?
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A. I think so.

Q. And do you remember how you transmitted

it ? A. Well, it v>-uuld be by letter.

Q. I will show you here a carbon copy of a

letter dated ''January 12, 1939,'' addressed to ''Mr.

Wm. L. Grill, Air Mail"', and signed "Frank A.

Garbutt", and ask \'ou if that is a copy of a letter

that you sent with the executed iinal copy to the

Mutual. A. Yes.

Mr. Hinckle : I offer that in evidence as Defend-

ants ' next exhibit.

Mr. Abel: I have no objection to its being a

copy, if I might see it, about its being a coj^y, if

1 may see it. No objection.

The Clerk: Exhibit L.

DEFENDANTS' EXHIBIT L

January 12, 1939.

Mi\ Wm L. Grill,

Colman Building,

Seattle, Wash.

Air Mail

Dear Mr. Grill:

I am enclosing you herewith two additional origi-

nal copies of the agreement of December ITtli, one

of which has been executed by the Log Cabin Mines

Company and by me. It should be executed also by
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the Mutual Cxold. Cori^oration, after which you are

at liberty to keep it for your purposes, the same as

the coi>y you already have.

The other copy I would like to have executed by

the Mutual Gold Corporation and returned to me
for my files, one of the two copies I will then have

being for delivery to the Log Cabin Mines Company.

"With kind regards, I am
Yours sincerely,

FRANK A. GARBUTT.
FAG-C.

Enc.

The Court: Defendants' next in order.

Q. By Mr. Hinckle : What ecjuii^ment have you

placed on [386] the property since }'ou have been

there I

A. In a general way, a Marcy bail mill, a Doer

classifier, Clark-Todd amalgamator.

The Reporter: Will you repeat the last, please?

A. Clark-Todd amalgamator. That is the amal-

gamator that they use at the Homestake Mining

Company.

Q. By the Court : What is the trouble with that

nnne up there? With that amount of money taken

out, wh}^ have there been no profits?

A. It is not the amount of money they take out,

A'our Honor. It is wliat it costs ^'ou.
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The Court : I know, but what is the trouble ?

A. Well, low-grade ore and difficulties of vari-

ous kinds. For example, we had the mone}^ accumu-

lated to make this payment on November 1st; and

I had told the owners that it would be forthcoming,

when the mine commenced to fall in on us due to

water that had seeped into the propert}^, into the

formation, from the previous spring thaw when the

snow thawed and the ground was not frozen. It

didn't make its effect manifest for some months

afterwards; and we had to use all the money we

had and all the men we could get to save the prop-

erty from becoming practicall}^ a total loss; and

that mone}' was used up for that purpose and addi-

tional money borrowed to timber and pay for our

winter supplies. [387]

The date of the caves ran over a period of

vvceks, I think, a month or two. It was in the late

fall of 1940 and it ^vas pretty general all over the

mine. [388]

Q. By Mr. Hinckle: Did you hire any extra

men to take care of this caving-in situation?

A. AVe turned all our crew^ into that and hired

a few, all that there was a place for to work.

Q. You had to teiuporaril}- stop mining for the

production of ore?

A. It interfered with it very much. We did not

stop entirely. We kept going as best we could.

Q. By the Court: How much ore are you put-

ting through the mill now"?
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A. That depends, yonr Honor. We have had

during the winter time snow there as deep as 20

feet, sometimes covering our building. We aim to

put through 100 to 110 tons when we can get it,

and we come as near that as we [389] possibly can.

lliis mine was mined by the Simpson boys, then by

Mr. Chandler and Mr. Clark, then by the Mutual,

and between them they spent there $300,000 or more.

This $300,000 was their last attempt with that old

mill that did not even comply with the terms of the

contract that they build a proper mill to mill the

ore. The expenses of milling with that mill ran about

$8.50 a ton.

Q. By the Court: Ma}' I ask what is the pros-

pect in the future for that mine?

A. Not too good. It has some possibilities. I can

give you all that in detail, with exact data. And in

that information that Mr. Abel didn't want me to

read yesterday you will find, I think, exact figures

that will answer most of those questions ; and they

are not based on opinions or hearsay ; they are based

on actual money figures.

Q. B}' the Court: You have been operating

it [390] A. About two years, I guess.

Q. —about two years, and it has not shown any

net profit?

A. Well, according to the income tax statements.

According to my ideas, it would show some profit,

a small profit, and it should have shown a little bit
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more; but the regulations are sucli that you have to

el large to capital charges things which are necessary

for the operation and which really have no capital

value of any kind; and that would explain a little

of it. I laiow the detail of the operation.

Q. Supposing 3'ou have another two years' oper-

ation, are you going to be any better off than in the

last two years'?

A. I can't tell you that. I can explain to you

the reasons that bear on it, but I can't answer that

question or nobody else.

Q. Has the ore held up in value?

A. No. In fact, the ore never did have the value

that this—what's the name?—Cole's report indi-

cated, neither the value nor the quantity. [391]

Q. By Mr. liinckle: What are the ore values

that you have been taking out?

A. ^J'hey have run along in the neighborhood of

on an average of $5.40 or thereabouts.

Q. And what is about your average cost of re-

covering those values?

A. If you leave out the bad luck we have liad

and things of that kind, I would say that I ought

to mine and mill it and handle it, all told, for about

$3.75; but it has been costing us a little more than

that, sometimes more than $4 and sometimes quite a

little bit more than $4. [393]

Q. What is your estimate of the number of tons

of available ore in the mine now?
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A. Well, I have no estimate of what there is

now. I know what there was at the time I took

charge of it.

Q. All right. What is yonr estimate at that

time ?

A. There was about sixty-four or five thousand

tons of ore in the mine; but that should not be

characterized as ore that was ])locked out because

none of it was, strictly [404] speaking, blocked out.

[405]

Q. By Mr. Hinckle: How much of an error do

you say that Mr. Cole had on his valuation of a

million six hundred and some thousand?

A. Well, I would think there v/ould be in there

at that time about not to exceed $400,0000 gross * * *.

Q. A¥hat ijercentage of recover}- do you make

with your new mill?

A. Well, our recovery has varied from 65 to as

high as about 80 per cent by amalgamation.

Q. By Mr. Hinckle: You do not use any other

kind of recovery? A. No. [426]

Q. By the ( \jurt : You did not put in a cyanide

plant ?

A. No, sir. I would like to go into the reasons

of that if I may.

The Court: I am not concerned.

Q. By Mr. Hinckle: I will ask }'ou why you

did not. Y\^liy didn't you imt in a cyanide plant?

A. Because after figuring it from every angle.
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testing it for a good many months in connection

with the Dorr Company, the biggest authorities on

cyanide and the biggest manufacturers of cyanide

machinery in the world, we came to the conclusion

that it would not i)ay with the ore we had in sight;

and we were on a ridge that was directly between

two streams used for drinking water, one a city

and one a resort, and there ^vas a great many

uncertainties and expenses in taking care of that

cyanide, and it would not pay. The cyanide process,

you can save anything you want u]) to about 99

per cent, and that dependent upon the excellence

of your plant and the completion of it; but a cyan-

ide plant such as this mill and mine should have and

be adapted to the milling of this ore, would cost,

if properly installed, about ^15125,000 for the cyanide

plant alone, not including the other milling ma-

chinery, which would be your crushing and grinding

machiner}- and the items that go with it. [427]

Q. By Mr. Hinckle: In your opinion, is your

new mill now an efficient mill ?

A. Yes; it is an efficient mill in so far as our

]jresent operations are concerned and in so far as

amalgamation is concerned. We would undoubtedly

save a materially larger amoimt of gold by cyanide,

\\hich is an ideal process for this ore: but it would

cost us, including the depreciation charges and the

tax and insuraiice on the mill, about as uuich as

it v.ould come to; and when we got through with

the ore that we now have available we would not
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have the mill paid for and would be still more hope-

lessly in debt.

Q. .Mr. Garbutt, your contract of November the

1st, 1938, terminating- your September contract, I

believe [428] provided that you could take a first

lien on the property to secure your advances. Have

}ou done that?

A. I didn't think it had it and I have never

thought of it since.

Q. It also provides, I believe, that you had the

right to have the 4,099 shares of the Log Cabin stock

pledged to you to secure your advances. Has that

been done ? A. No ; that was never done.

Q. Where is the stock now^?

A. Well, I don't know. You i^ut it away some-

where. I think it is in escrow with the Citizens

Bank under order of the State Corporation Com-

missioner.

Q. That same contract, as I i-ecall it, ])rovides

that you should take demand notes. Have you ever

taken any demand notes'?

A. No. That provision was made because the

company was scared to death of some Vance suits

and was to enable me to protect myself in the event

he started to foreclose. I never took it and never

had any idea of taking it.

Q. Did you assign whatever interest you had in

the mines, as trustee or otherwise, to the Log Cabin

Mines Company?
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A. Yes; on direction of the Mutual

Mr. Abel: I object to this as not responsive.

Q. By Mr. Hinckle : Is this the assignment that

you executed? [429]

A. I have never seen it since. Yes.

Mr. Hinckle: I offer tJiat at this time as de-

fendants ' exhibit.

Mr. Abel: What date was that?

Mr. Hinckle: Marcli the 10th, 1939.

The Clerk: Exhibit O.

Mr. Abel: What exhibit?

The Clerk: Exhibit O.

DEFENDANTS' EXHIBIT O

ASSIGNMENT OF CONTRACT

For value received, I hereby sell, assign, transfer,

set over, and convey to Log Cabin Mines Company,

a California corporation, all my right, title, and in-

terest in and to that certain contract dated July 13,

1932 between Chandis Securities Com])any, M. N.

Clark, and Alice Clark Ryan, as sellers, and Russell

F. Collins and Ben L. Collins, as buyers, together

with all moditications and agreements supplemental

thereto.

In witness whereof I have set my hand hereunto

on this tenth day of March, 1939.

FRANK A Gx\RBUTT
Witness.
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Q. By Mr. Hinckle: Do you represent the own-

ers as an agent now*? A. No, sir.

Q. Wlien did you cease to represent them as an

agent ?

A. I think it was about November 3rd, two or

three days after this contract was made of Novem-

ber 1st. I am sure of that.

Q. You have not represented them since that

time, have you? A. No, sir.

Q. How much time, about, iiave you i)ut in of

your own on this enterprise?

A. That is a headache. About four or five hours

a day, sometimes more.

Q. Have you made any charge for that service!

A. No.

Q. Are you willing at this time to turn the X)rop-

erty back on certain conditions! [430]

A. I alw^ays was. I am now
;
yes.

Q. What are the conditions that you are willing

to turn it back to them on!

A. The conditions are and were that it would

go into somebody's hands who would make a bargain

that would i)rotect the I^iutual stockholders, and

especially the minority stockholders, and that would

be satisfactory to the owners.

Q. What about the money you have put into it!

A. Well, at one tiuie they suggested—Mr. Abel

suggested

Mr. Abel : Just a minute. That is not responsive.
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The Court: That is not the question he asked.

Just read the question, Mr. Reporter.

(Question read by the reporter.)

Q. Yy\ Mr. Hinckle: I mean by that, what con-

dition would you make as to tlie money you had

put into it ?

A. Pay it to me baclv in any reasonable way.

Q. You would not want it all cash?

A. Oh, no.

Q. How nuich cash would you ask?

A. I would sa}' about half and the balance dis-

tributed over some reasonable time. [431]

Cross Examination

Q. By Mr. Grill : Mr. Garbutt, what has been

done v\ith the tailings from the mill from your

ojDcrations ?

A. The tailings from my operation have been

inimped through a series of four Woolfley sand

l^umps from the mill to a point up on toj) of the

hill where they can be im])ouuded and stored with

some reasonable degree of safety, and not exposed

on the sidehill where they are subject to a cloud-

[432] burst.

Q. Can they l:>e reworked or reused at some

future date ? A. Oh, yes.

Q. They are im2)ounded and can be used?

A. Yes; if ever you got enough of them there

to i)ay, or to figure out an operation that would pay.

Thev are available and the onlv additional cost
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would be—they had to be pumped, in any event

—

the only additional cost of working them would be

the cost of scraping- them up, which would be some-

thing less than 10 cents a ton. [433]

Q. Did you make a return to Mutual (xold of

your operations up to date of termination of the

contract ? A. What do you mean by a return ?

Q. Make any statement or report of this

property ?

A. I reported to them at all times about all of

my operations.

Q. But there was no terminal date October 31st.

Did you make any statement of account up to that

date?

A. Whatever statements they wanted I sent

them, almost daily copies of our routine cor-

respondence. [442]

Q. How nnich had you expended uj^ to that

time? A. I don't know.

Q. Well, concerning the initial outlay of $500

for the povver line, what date did you put that

money up?

A. It was some time before the contract was

signed. In discussion with them they decided

Q. Well, what time ; How many days before i

A. Oh, I would niiai^ine a couple of weeks. I

don't know. I can tell you the reason of it without

—

Q. Well, the contract was signed on Septem-

ber 2nd?
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A. Yes. This was some time previous to that

time.

Q. Say, about two weeks before?

A. Well, it might have been a month before. I

don't know. [443]

Q. By Mr. Abel: Mr. Garbutt, do you testify

that the Log Cabin Mines Company has milled

50,000 tons of ore from [44-1] this mine ?

A. In that neighborliood, I think. It may be that

is the amount i]i toto—I don't know—from the

start.

Q. And }'ou estimate that there remains de-

veloped, but not blocked out, about 60,000 tons?

A. No. What I said was that there was about

63,000 or 64,000 tons there of prol^able ore at the

time that I took over.

Q. Have you liad any estimate or survey made

to determine the amount of pro'")able ore with refer-

ence to this trial?

A. You mean that there is now?

Q. Or within some near date?

A. I don't think that anybody could estimate

that. [445]

Q. When was it that you i noticed the cave-in on

the 125-foot level ?

A. 'J'lie first time I tried to go into it.

Q. Was tliat ever opened up?

A. I opened up quite a bit of it
;
yes, most of it.

[447]



vs. Frank A. Garhutt, et al. 553

(Testimony of Frank A. Garbutt.)

Q. Are you in a position to state what the cost

of removing or avoidance of the cave-in on the 125-

foot level was; I mean the cave-in that you say

existed on and before September 2, 1938 ?

A. It would take a lot figuring to get the exact

cost on that. [448]

Q. Who did it?

A. We contracted a little of it there, contracted

the labor; and that labor contract cost—done by a

man named Armstrong, he is a miner I happened

to know—his labor contract on that, I think, was

about three and a half dollars a foot for the labor;

and they used a lot of timber. It was not less than

that.

Q. By the Court: Was this ore that they caved

in, that you could mill it?

A. No; most of it was nnick that you would get

nothing from the muck. The ore had been taken out

when the drift was originally run, your Honor, and

gone to the uiill. In cleaning up you would some-

times get some ore.

Q. By Mr. Abel: Since you took over the oper-

ation of this property there has been a very serious

cave-in, has there nof? A. Yes.

Q. On what level?

A. On 125, on No. 2 and No. 3 and No. 4. [449]

Q. I want to call your attention to Plaintiffs'

Exhibit 91 and the second letter. Is that a cop}' of

a letter sent by you ? A. Evidently.
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Q. To Mr. Grill? A. Evidently; yes.

Q. And that letter was the first time that you

had up with Mr. Grill the bringing of the quiet

title suit in the State of California?

A. I would think so. You see, you brought one

quiet title suit up there and I thought if it was

Avise in }^ou it would not be foolish in us, if we were

going to spend some money to quiet title. [450]

Q. Why do you say you. did not follow up your

contract rights and ask for a lien for your

A. I didn't say it.

Q. for your expenditures?

A. I didn't say it.

Q. What was the reason that you did not take

notes and did not assert a lien?

A. I didn 't think it Avas material in any way and

I have no idea of ever trying to enforce it. I didn't

care if I had it or not. Those were proposed and

arranged so as to i:)rotect the comjiany against Mr.

Vance and against you. I had no idea that I would

ever enforce them. [454]

Q. You did, then, operate the mill personally in

1938, did you not ?

A. I never did any ])ers()]ial work on it more

than hel])ing them clean u]) sometimes; but it Avas

under my charge ; [455] yes, sir.

Q. But Avasn't it more than that after the De-

C('in1)e]- ITth contract went into force? And what

dav did tliat go into force?
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A. My recollection is and my miderstanding is

December ITtli. We commenced operating under

that as of that date.

Q. And when did yon commence actual opera-

tion under that contract, you, i)ersonal]y, as one of

the parties to the contract, not Log Cabin Mines?

A. Well, I don't think I ever operated i)erson-

ally under th.at conti-act. I thought that operation

was under the Log Cabin Mines.

Q. Even before it had any capital stock?

A. Well, it was effective as of that date.

Q. As of what date? A. December 17th.

Q. The subscription to the capital stock of Log

Cabin Mines by Mutual was on what date ?

A. I don't know.

Q. A¥as the mill and mine in operation before

that date ? A. Very i^robably.

Q. AVell, it was in fact, was it not ?

A. I imagine so.

Q. What time in January—can you tell from

your records there what time in January the mill

was put in [456] operation?

A. I can tell what time it was operating from

these records; yes.

Q. Well, tell us.

A. Do you want to know what time in January

it operated ?

Q. Yes. A. What year?

Q. 1938.
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The Court : 1939.

Mr. Abel: '39.

A. Whichever year you want. You see, it made

no difference who it was operated by.

Q. Never mind.

A. You want January, 1939 ?

Q. No. I want the date that the mill started to

operate after the contract of September 17, 1938.

A. Then I have got to go back prior to that time

and tell you when it was operating. Do you want

1938?

Q. I want tlie time that the mill started after

December 17, 1938.

Q. T3y the Court: When did it first start oi)er-

ating after December 17, 1938?

A. All right. The first operation—I am con-

fused in that question again. Will you give me that

date again?

The Court: He asked you tlie question: When
did you [457] first oi)erate the mine after Decem-

ber 17th, 1938.

A. I have got to find December, 1938, and go on

from there.

Mr. Abel : May we liave tlie pay roll for Janu-

ary. '39?

Mr. Hinckle: We haven't it here.

A. We were not operating in December, '38.

Q. ]>y the Court: AYlien did yon o]:)erate in

Jamiarv, then?
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A. The first operations under my charge was on

Januaiy, 1939.

Q. What day?

A. They commenced on January 2nd.

Q. By Mr. Abel : And did you continuously oi)-

erate from that day on?

A. As much as we could, as well as we could;

yes.

Q. AVhat interruptions were there?

A. Oh, just breakdowns of the old mill, some-

times a little lack of ore.

Q. The mine w^as in oi)eration, was it not?

A. Not when the mill was not.

Q. You did not accumulate ore ?

A. You couldn't. You had no place to put it.

Fill the bins and you were done, a couple of days'

run or a day's run. [458]

Q. Outside of the mint returns is there anything

available in the way of data from which that has

been ])rei)ared ?

A. Well, you haven't the daily records here, the

daily reports, rather, of the amount of ore milled;

but the dates of that stuff you get off the mint re-

turns.

Q. That would dei)end upon when you send

the

A. The bulk of this, of course, is my own compu-

tations to get these various results. The mill was

run as continuouslv as it could be run from Januarv
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2nd, when it started np, to the date it was shut

down, to about five or six days prior to the start-

ing up of the new mill. No distinction made in

these records of the mine as to w^hether I was oper-

atmg it, the Mutual, or the Log Cabin or who, the

trustee or otherwise. It was operated. I think, in

four different ways during that period. [459]

Q. Have 3'ou your income tax return for tlie

period while you were operating it in the fourth

way, as trustee ?

A. I think the income tax records probably all

went in together. I don't know. I didn't make

them. I didn't see them. But it was operated on

the start by me, and then it was operated for a

short period of time as trustee for the Mutual while

they were deciding what they wanted to do ; then

it was operated by the Log Cabm. In other words,

as trustee, I was operating really mider the name

of Mutual, not as trustee bj^ me and not as trustee.

Q. The four capacities, then, were you person-

ally, 3^ou as trustee. Mutual Gold, and Log Cabin?

A. Well, I imagine that there was no operations

carried on by me as trustee. I held the property

in my iiame as trustee, but I think I operated it

for the Mutual Gold. I don't think it was oper-

ated by me as trustee.

Q. Well, what, then, did you refer to as the

four capacities in which you ran the property?

A. Well, that was just a mistake of mine. I

just didn't take time to recollect what was done.
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Q. Have you a segregation of your operating

costs in whichever capacity you operated 1

A. No. They rim along from day to day just

the same.

Q. Run along together? A. Yes.

Q. And you spent money as you pleased, did

you not ? [460] A. Not as I pleased ; no.

Q. As you decided?

A. I spent it according to my best judgment,

after deciding with the Mutual and with ourselves,

each, what we should do, what our operations

should be.

Q. Well, when did you meet with Mutual on that

subject ?

A. Our business was mostly transacted by corre-

spondence. I would write them in regard to my gen-

eral plans or we would discuss it when we did meet,

and then operate according to that program.

Q. The income tax returns, the federal income

tax returns were all lumped together in whichever

capacity ?

A. I don't know. Mr. Carter made those. He
knew the operations.

Q. Well, you swore to them, did you not ?

A. Sir?

Q. You swore to them, did you not?

A. Well, whatever I swore to there I examined

at the time and became familiar with it at the time.

Q. Just examine these two returns which have

been produced b}^ Mr. Carter or by your attorney.
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A. What will I see about them ?

Q. I want to know whether all the operations,

w^hether loss or profit, is expressed in those two re-

turns for the period of 1939 and 1940.

A. I imagine so. It was all a part of one oper-

ation. [461]

Mr. Abel: We offer each of these copies in evi-

dence.

Mr. Hinckle: No objection.

j'he Court: Give them separate numbers.

Mr. Abel : The 1939 we offer as

The Clerk : Exhibit 92.

Mr. Abel: Exhibit 92; and for the year 1940

as Exhibit 93.

A. I would say this, though, Mr. Abel, that those

income tax reports would not give a correct picture

of a })rofit or loss, for this reason: That under

the government regulations you have to charge a

great many things to capital accounts that have no

value as a cai:>ital account, therefore, it shows you

a fictitiously large profit.

Q. Did you send Mr. Keily to Seattle about tlie

15th or Ifitli of August, 1938?

A. No; I don't think so. Pie went there about

that time.

Q. He had been au intimate associate and em-

ployee of yours for many years prior to that time?

A. I think about 17 years, about 5 or 6 years

previous to that time. I knew him well. When he

died a short time ago he made me his heir in fact.
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Q. And you furnished him the money for him to

make that trip?

A. I don't think so. Ke got a wire from up there

to come up. I think it was on a Sunday, and he

didn't know [462] if he could go or not. He finally

decided he would. He had a short time to make

the train and I drove downtown and bought a ticket

foi- him which I gave him. I think he paid me for

the ticket.

Q. And that was entered up and mentioned in

yoTir deposition, was it not?

A. I don't recall.

Q. Some $68? A. I don't recall.

Q. He went up as whose representative?

A. I don't know. He didn't go up as mine. He
weut U]) at the request of somebody that wired for

him up there. I don't know. I imagine Log Cabin

tliat lie worked for—I mean Mutual.

Q. On his return he reported to you, did he not?

A. He didn't make any report to me; no. I

talked to him.

Q. About the purposes of his trip?

A. Oh, I imagine he told me what happened. I

Avas not especially interested in his purposes.

Q. Were you contemplating issuing the notice

of rescission which was issued on August 25t]i at

that time?

A. It had nothing to do with it, as I explained

to \'(ni in uuich detail.
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Q. Were you contemplating the issuing of a no-

tice of rescission at that time ? [463]

A. I don't know. I have no independent recol-

lection on it. I issued that when I found out

Q. You furnished the ticket, then, to Keily?

A. I bought it for him.

Q. You saw him to the train ?

A. What is it?

Q. You saw him to the train, you say ?

A. No ; I did not.

Q. But he came back and talked to you about

his trip?

A. When he came back he i^robably talked to

me, but I have no independent recollection about it.

Q. And did you know that he had talked with

two of the directors of Mutual Gold on that occa-

sion? A. On what occasion?

Q. On the occasion of his trip?

A. You mean up there or down here ?

Q. Up there?

A. I don't know who he talked to up there.

Q. You knew that there had been a meeting on

August 13th at which the De Mille proposal was

put in?

A. I probably knew all about it at the time.

Q. You drafted the De Mille proposal?

A. What is it?

Q. You drafted the De Mille proposal ?

A. Yes. I probably had some assistance in it,

but I think I drafted it. [464]
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The Court: Any further questions? I would

like to ask the witness a question.

Q. What experience in mining did you have

prior to this experience, Mr. Garbutt ?

A. Well, my first experience in mining occurred

at Solano, California. Above Boulder, at the ten-

der age of 7 years. I lost $20,000 at that time that'

I didn't know anything about. My father was a

mining engineer and came here from Canada when

16 3'ears of age with $4 and went through Harvard

College. He taught me what I know about mining.

He was a mining engineer. I had various experi-

ences then, commencing in Leadville, Colorado, in

1879 and '80 prior to the railroad there. I worked

at a mine shortly thereafter at Redcliff. My father

built a smelter both at Redcliff and at Leadville.

Then my next experience in mining—well, I had

a little experience around Blackhawk. That is near

the Golden School of Mines, the Colorado State

School of Mines now in Colorado.

I came here in 1882 and worked in San Bernar-

dina County at one or tw^o properties there.

Q. AVhat properties'?

A. I don't remember one of them. The Side-

winder was one that belonged to my father and

Charley Canfield.

Q. In Victorville? [465]

A. It was in Victor. It was not Victorville. At

the Oro Grande I did a little work, not much, At a

mine called the Alturas Mine—that is above San
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Bernardino—I made some examinations there for

Judge Otis of San Bernardino, but not directly for

him. Mr. Ryan, who owned an interest in the mine,

through a friend of mine got me to go up there and

test a mill the}^ had and make them a report on the

property. I worked in San Diego Coimtj^ at the

mines in an early day. I beat a drill imderground.

The last time I did underground work was beating

a drill in the Mentone water tunnels above Mentone

there, above Eedlands there. That is the last mining

that I did underground. I went from there to Can-

ada, took charge of a gold mill. I had v/orked in a

couple of gold mills in the meantime, and ran that

gold mill there as superintendent mitil I milled up

their ore; and then when I came back to California

I engaged in general mining. Let's see—no. I went

from there to New Mexico. I was mechanic in

charge of the erection of the Bucyrus Steam Shovel

& Dredge Company plant on the Chama River; and

then I had a general mining experience a little in

Lower California, some in San Diego County, some

in Riverside County. I had some mining experience

in Utah and in Arizona.

I then dealt in mines, that is, I bought them and

spoiled them and gave them away, and worked for

others when I had commissions to work, examina-

tions and things of that kind, and engaged in min-

[466]

ing until about 9 or 10 years ago, when I retired

from mining until I got towed into this by my sym-
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pathies for Mr. Collins and his stockliolders.

I have had a general experience in mining in

building and operating plants and in engineering

work and in metallurgical work. And I was edu-

cated as a geologist. For a number of years I had

charge of the Union Oil Company's field and land

development work. I have some mines out in Utah

now. They are, however, not gold. Most of my
mining was gold mining. I had a little experience

in silver and lead, and a little in iron properties,

but not much. The last two or three years I have

owned and operated, or helped to operate some

vanadium properties, and have made a good many

metallurgical tests on those.

I was assistant assayer in the old Elgin smelter

in Leadville, built by my father, and I have done

assaying in mines, and that is about the extent of

my experience. The last mine I ovv'ned out in

Arizona I sold about, I think about 12 years ago. I

had .^old mines out there. While they did not

amount to very much, one of them was the old

Schuylkill-Tennessee. I got into that by having a

mortgage on it and I sold out about 12 or 14 years

ago. And I sold the old Signal Mine. That is the

mine that Dick Gird won from—^not Dick Gird, but

Ed Scheffelin, who discovered Tombstone—and Dick

Gird, his partner, the Chino Ranch was named after,

was a friend of the family, and I had some [467^

mi nine: relations and actual mining in that way.
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Q. In other woi'ds, \ on have spent your whole

lifetime virtually in the mining game ?

A. I have been in so many different ones at the

same time that you couldn't say my whole lifetime;

but I have spent my whole lifetime at mining or

interested in mining. I have mined in Northern

California, up above Grass Valley there, when I

first studied mining engineering. The North Star

and the Empire mines in Grass Valley were the

deepest mines in the world, 750 feet deep about 50

years ago. I went undergroimd in them about 7,000

feet with the general manager, Mr. Star. I went

back there a few years ago when I went into this

thing to brush up and met a Mr. Nob, who was as-

sistant superintendent when I was there before, and

he remembered me and show-ed me every courtesy,

took me through his mill; and since I have entered

into this enterprise I have rubbed n]) on the old

books and on the modern books on mining and metal-

lurgy. I have visited a number of mills to see what

Avas being done and I am acquainted and familiar

with the leading people in mining, such as the Dorr

people and the American-Cyanamid people, who

made tests for us at this mine. So I have made very

thorough tests on this, and I have had my head

chemist work on this property here six or eight

months, making amalgamation tests and cyanide

tests in connection with Mr. Kivari who is the coast

representative of the Dorr Company [468] here. I
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have read all the modern works since that time and

reviewed my geology, for whatever it may be worth,

since that time. I have put in a lot of work in order

to qualify me to know what was being done and

what was the modern practice here, both in the

United States, Canada and South Africa. Mr.

Charles Butters, who went to South Africa with

John Hays Hammond and came back here with, I

think, $15,000,000, formerly worked for my father

as assayer—I knew him at the time—for $75 a

month. My father said, "He will go a long ways;

he is a plugger and he is honest." T think my
father

The Court : I think that covers the point.

A. I have worked underground. There isn't

anything about this mine that I can't do as well,

except for my age. And stamp mills, I know stamp

mills by heart. I can play a tune on that thing. I

can cock one eye on the ore bin and tell you whether

the ore will run until morning.

Eedirect Examination [469]

Q. December the 10th, 1938, signed "Mutual

Gold Corporation," and ask you if you received

that through the mail also ?

A. I would like to look at that other one a sec-

ond time. Yes; this is one that I received in due

course. I would like to explain, if I may. This is

outside. I guess it is nothing. The reason of our
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haste for building that highline, that power line, if

they didn't get started that year they were done.

And a few days, which I think was probably a cou-

ple of weeks, and Mr. Grill—this was a day or two

before I went to the company, to the power com-

pany to survey for tliat line. It was a close ques-

tion of whether we could get in or not with that

line, and if they didn't vre were sunk. [470]

DEFENDANTS' EXHIBIT Q

December 10, 1938

Frank A. Garbutt,

Los Angeles, Cal.

Dear Sir:

We hereby request that you expend for us and

on our account mider our contract with you of No-

vember 1st, 1938, such monies as may be necessary

to complete the pipe line from our drain tunnel to

the tailings pond at the end of our present flume,

to put our mill in condition to run, to complete the

installation of the hoist, cage, compressor, etc., to

pay our taxes, such insurance as is needed, such

minor outlays as seem necessary to you for the pro-

tection of our property, to provide a way of dis-

posing of our tailings from the mill when it starts

up and for auy similar expenses or equipment neces-
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sary in yonr opinion to the starting up and opera-

tion of the mine and mill and the protection of the

propert}^, including repairs to the road.

We understand that it is not obligatory for you

to furnish any money for these purposes and that

it is optional witli you, but for any such monies as

you may elect to advance, we will give you our notes

as provided in said contract with you dated Novem-

ber 1st, 1938.

[Seal] MUTUAL GOLD CORPORATION
By J. E. STIEGLER

President

And E. EUSON
Secretary.

DEFENDANTS' EXHIBIT R

April 12, 1939.

Mr. Frank A. Garbutt,

Suite 712, 411 W. 7th. St.,

Los Angeles, California.

Dear Mr. Garbutt:

Being without funds for that purpose, we hereby

request and authorize you to make payment to the

Log Cabin Mines Company, or into its treasury, of

the $10,000 which the Mutual Gold Corporation is

obligated to make to it for the purchase of 10,000
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shares of its capital stock, as provided in the con-

tract of December 17, 1938 between us, yourself and

the Log Cabin Mines Company, and we hereby

acknowledge that this $10,000, together with the

other monies advanced for our account or for us

in the past, is the obligation of the Mutual Gold

Corporation, which obligation is to remain in force

until our contract of December 17, 1938 between

the Mutual Gold Corporation, yourself and the Log

Cabin Mines Company has been completed by the

carrying out of said contract.

[Seal] MUTUAL GOLD CORPORATION
By J. E. STIEGLER

C. T. ORR,
Sec.



vs. Frank A. Garhutt, et al. 571

(Testimony of Frank A. Garbutt.)

DEFENDANTS' EXHIBIT S

In the Superior Court of the State of California

in and for the County of Los Angeles

No. 440-367

LOG CABIN MINES COMPANY, a corporation

Plaintiff,

vs.

MUTUAL GOLD CORPORATION, a corporation,

et al,

Defendant.
—1

JUDGMENT QUIETING TITLE
AFTER DEFAULT

In this action, it appearing to the satisfaction of

this Court, sitting in Department X 34 thereof, that

(a) The defendant Mutual Gold Corporation, a

corporation, was duly and personally served with

the Summons and Complaint herein, and

It further appearing that no appearance has been

made and no answer filed by the said defendant;

and a default of said defendant having been duly

entered; and evidence havinp; been introduced and

heard in open court, and the court being satisfied

that the allegations of the complaint are true, and

that the relief asked for should be granted.

Now, upon motion of David E. Hinckle, Attorney

for the plaintiff Log Cabin Mines Company,
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It is hereby Ordered, Adjudged and Decreed:

I. That at the time of the commencement of this

action there was vested in the plaintiff, as the owner

absohite, title to that certain contract dated July 13,

1932 for the sale of certain mining claims in Mono

Comity, California, executed by M. N. Clark, Alice

Clark Ryan, and the Chandis Securities Company

as vendors, and by Russell F. Collins and Ben L.

Collins as vendees, as said contract was supple-

mented by written instrument dated April 28, 1934

and was modified and amended by written instru-

ment executed on or about October 9, 1936, a copy

of said contract being attached, as ''Exhibit A", to

the complaint filed herein, and a copy of said in-

strument supplementing said contract being at-

tached, as "Exhibit B", to said complaint, and a

copy of said instrument modifying and amending

said contract being attached, as "Exhibit C", to

said complaint.

Said mining claims agreed by said contract to be

conveyed are: Log Cabin, Log Cabin No. 1, Log

Cabin No. 2, Log Cabin No. 3, Log Cabin No. 4,

Log Cabin No. 5, Log Cabin No. 6, Log Cabin No. 7,

Log Cabin No. 8, Mill Site, New Year No. 2, Fed-

eral No. 1, Federal No. 2, Federal No. 3, Log Cabin

Annex, Tamarack, Oro, and Burke Fraction.

II. Plaintiff's title to tlie al)ove described ])crsonal

])ro])erty is hereby forever quieted against any and

all claims, demands and/or pretensions of said de-
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fendant to any right, title, possession, lien, interest

and/or equity in the above described personal prop-

erty, and it is hereby perpetually enjoined and re-

strained from setting up or making any claim to or

upon the personal property above described, or any

])art tbei'eof.

Dated: June 13th, 1939.

WILSON
Judge of the Superior Court.

[Title of Superior Court and Cause.

REQUEST FOR ENTRY OF DEFAULT

To the Clerk of Said Court:

The defendant Mutual Gold Corporation having

been regularly served with process, and having

failed to appear and answer the plaintiff's com-

plaint on file herein, and the time allowed by law

for answering having expired, application is hereby

made that you enter the default of said defendant,

herein according to law.

DAVID E. IIINCKLE
Attorne}' for Plaintiff.

Dated the 9th day of June, 1939.
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[Title of Superior Court and Cause.]

DISMISSAL

To the (Terk of Said Court:

You will enter the dismissal of the above entitled

action. John Doe No. 1 to No. 500 inclusive, Jane

Doe No. 1 to No. 500 inclusive, and Corporation No.

1 to No. 100 inclusive.

Los Angeles, Cal., June 6, 1939.

DAVID E. HINCKLE
Attorney for Plaintiff.

[Title of Superior Court and Cause.]

SUMMONS
The People of the State of California Send Greet-

ings to: Mutual Gold Corporation, a corpora-

tion, John Doe No. 1 to No. 500 inclusive, Jane

Doe No. 1 to No. 500 inclusive. Corporation No.

1 to No. 100, inclusive. Defendants.

You are directed to appear in an action brought

against you by the above named plaintiff in the

Superior Court of the State of California, in and

for the Comity of Los Angeles, and to answer the

complaint therein within ten days after the service

on you of this Summons, if served within the County

of Los Angeles, or within thirty days if served else-

where, and you are notified that unless you appear
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and answer as above required, the plaintiff will take

judgment for any money or damages demanded in

the Complaint, as arising upon contract, or will

apply to the Court for any other relief demanded

in the Complaint.

Given under my hand and seal of the Superior

Court of the County of Los Angeles, State of Cali-

fornia, this 5th day of May, 1939.

[Seal Superior Court Los Angeles County]

L. E. LAMPTON,
County Clerk, and Clerk of the Superior Court of

the State of California, in and for the County

of Los Angeles.

By M. LA VALLEY
Deputy.

[Title of Superior Court and Cause.]

COMPLAINT TO QUIET TITLE
TO PERSONAL PROPERTY

The plaintiff complains and alleges

:

I

That plaintiff is a corporation organized and ex-

isting under the laws of the State of California and

having its principal place of business in the County

of Los Angeles, California.

II

That defendant Mutual Gold Corporation is a

corporation organized and existing under the laws
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of the State of Washington, and duly authorized

to do business in the State of California.

Ill

That Corporation No. 1 to No. 100 inclusive are

corporations duly and lawfully organized and doing

business under their respective names.

IV
That defendants John Doe No. 1 to No. 500 in-

clusive, Jane Doe No. 1 to No. 500 inclusive, and

Corporation No. 1 to No. 100 inclusive are sued

herein under fictitious names because their true

names are unknown to plaintiff; and that plaintiff

will, when it ascertains the true names of said de-

fendants, ask leave of court to amend this complaint

by substituting said true names for said fictitious

names.

V
That on or about July 13, 1932 a contract for the

sale of certain mines and mining claims in Mono
County, California was executed by M. N. Clark,

Alice Clark Ryan, and the Chandis Securities Com-

pany as vendors and by Russell F. Collins and Ben

L. Collins as vendees, a copy of said contract being

attached hereto as "Exhibit A" and made a part

of this complaint ; that said contract Avas on or about

July 18, 1932 sold and assigned by said vendees to

defendant Mntual Cold Corixn^ation; that there-

after on or about April 28, 1934 said contract was
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supplemented by written instrument, a copy of

which is attached hereto as "Exhibit B" and made

a part of this complaint ; that thereafter on or about

October 9, 1936, said contract as so supplemented

was modified and amended by written instrument,

a copy of which is attached hereto as "Exhibit C"
and made a part of this complaint; and that on or

about March 10, 1939, in the County of Los Angeles,

State of Calii'oriiia, said cuiitract as so supple-

mented, modified, and amended, was sold and as-

signed and delivered to plaintiff by defendant

Mutual Gold (^Corporation, and is now in plaintiff's

possession.

YI
That plaintiff is now, and at all times since on or

about March 10, 1939 has been, the owner of, and in

possession of, said contract as so supplemented,

modified, and amended.

VII

That defendants claim and assert an interest ad-

verse to plaintiff in and to said contract as so sup-

plemented, amended, and modified; that the claims

of defendants are without any right; and that none

of said defendants has any estate, right, title, or

interest whatever in said contract or in the supple-

ment thereto or in the modification and amendment

thereof.

Wherefore, plaintiff prays that each defendant be

required to set forth the nature of his or its said
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claim, and that all adverse claims of said defendants

be determined by a decree of this court ; and plain-

tiff further prays that by said decree it be declared

and adjudged that plaintiff is the owner of said

contract as so supplemented, amended, and modi-

fied; that none of defendants has any estate or in-

terest whatever therein or thereto; that defendants

and eacli of them be forever debarred from assert-

ing any claim whatever in or to said contract or

supplement thereto or amendment or modification

thereof adverse to the plaintiff; and that plaintiff

have judgment for its costs herein and for such

other relief as may be equitable.

Attorney for plaintiff

EXHIBIT A

This Agreement of Sale made this 13th day of

Jul}', 1932, by and between the Chandis Securities

Company, M. N. Clark and Alice Clark Ryan, of Los

Angeles, California, hereinafter designated as the

Sellers, and Russell F. Collins, of Seattle, Washing-

ton, and Ben L. Collins, of Spokane, Washington,

hereinafter designated as the Buyers, Witnesseth:

That For and in Consideration of the payments

to be made by the Buyers to the Sellers at the times

and in the manner herein specified, and in consid-

(»ration of the promises and agreements to be well

and truly ])erformed by the said Buyers, the said
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Sellers hereby agree to sell to the said Buyers the

following- described patented and unpatented lode

mining claims situate in Mono County, California,

and more particularly described as follows, to-wit:

Log Ca^/in, Log Cabin No. 1, Log Cabin No. 2, Log

Cabin No. 3, Log Cabin No. 4, Log Cabin No. 5, Log

Cabin No. 6, Log Cabin No. 7, Log Cabin No. 8,

Mill Site, New Year No. 2, Federal No. 1, Federal

No. 2, Federal No. 3, Log Cabin Annex, Tamarack,

Oro, and Burke Fraction.

All of the above described claims having been re-

corded at one time or another at Bridgeport, Mono
County, California, in what has been known at

various times as the Mono Lake Mining District,

the Bridgeport Mining District and the Homer Min-

ing District.

And also such water rights as the said Sellers

may own in connection therewith.

The condition of the titles to said property is as

follows

:

Log Cabin claims. Log Cabin No. 2, Log Cabin

No. 6 and Log Cabin No. 7 are patented.

Log Cabin Annex is a mining location filed re-

cently at Bridgeport by H. R. Bradley and deeded

by H. R. Bradley and wife to the Sellers herein.

Claims Log Cabin, Log Cabin No. 1, Log Cabin

No. 3, Log Cabin No. 4, Log Cabin No. 5 and Log

Cabin No. 8 are mining locations and in the opinion

of the Sellers can be patented at any time.
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It is stated by James Simpson that claims New
Year No. 2, Federal No. 1, Federal No. 2, Federal

No. 3, Tamarack, Oro and Burke Fraction have all

had the assessment work done on them and title to

them is in good condition.

The Sellers or their immediate predecessors in

interest have located those claims and have held title

tlu'i-eto for ai)])roximately twenty (20) 3'ears and

believe their titles to be good and they hereby rep-

resent that there are no mortgages, indebtedness or

other encumbrance against said claims of w^hich they

have any kno\\ledge, but they expressly disclaim

am^ liability for these titles, and the Buyers having

been afforded an ample opportunity to examine

same, hereby accept said titles, it being distinctly

understood that the only estate to be conveyed here-

under is all of the right, title and interest which

the said Sellers may have or may hereafter acquire

thereto.

This agreement of sale is to extend for a period

of five (5) years from the date hereof unless sooner

forfeited or terminated as hereinafter provided.

Under this agreemeut the said Buyers shall have

the right of possession with the right to mine and

develop said properties or any of them, including

the light to follow and explore by proper working

any vein or veins within said group of claims to the

limit or exterior boundary lines thereof, to the same

extent and no other as the Sellers, by virtue of their
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title and interest in said group of claims, have or

may hereafter acquire, and to follow any ore shoot

or ore body fomid within the limits of said proj^erty

in any direction to the same extent as said Sellers

might lawfully do, and to break down and remove

and mill or sell all commercial ores found therein

except as hereinafter expressly provided, to-wdt:

It is understood and agreed that until said Sel-

lers have been paid in full for said mining claims,

in accordance with the terms hereof, that the ore

already exposed above the present drifts on the vein

at a depth of approximately 125 feet below the

collar of the shaft and within the present extreme

north and south faces, shall remain intact and un-

less expressly permitted by permission in writing

from said Sellers none of this ore shall be mined or

removed from the mine and neither shall any ore

at present on the dmnp l)e removed or milled by

said Buyers.

In consideration of the agreements herein con-

tained the said buyers covenant and agree with said

Sellers as follows:

1. To enter upon said mining claims immediately

after the execution and delivery of this agreement

and after the posting of the notices hereinafter pro-

vided to be posted, and agree to work the same con-

tinuously and in good workmanlike and minerlike

fashion so as to develop said property with due

regard for the continuance and preservation of the
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same as a workable mine in accordance with the

covenants herein set forth.

2. The Buyers agree to work at least sixty (60)

shifts of one man each of eight (8) hours' duration

per month until August 10, 1932, after which date

said Buyers agree to work not less than one hun-

dred fifty (150) similar shifts per month of eight

(8) hours each during the life of this agreement,

it being understood that each shitf is to consist of

the day's work of one competent miner or its

equivalent in value. It is agreed that the excess

of 150 shifts per month for any given month is to

be credited on work to be performed during the

succeeding month or months during each year but

that work during one year is not to be credited to

the work to be done in any succeeding year, and

that the said Buyers agree that there at all times

shall be enough work performed by them to fulfill

any work necessary to be performed for assessment

purposes.

4. The Buyers agree to install a compressor,

pump, machine drills and other necessary equip-

ment to sink the present shaft that is now down one

hundred twenty-five (125) feet from the surface

to a total depth of two hundred fifty (250) feet or

to the point of its intersection with the vein and to

drift upon the vein from the point of intersection

for a distance of not less than two hmidred (200)

feet, and to do any other development work that
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said Buyers may deem advisable for the develop-

ment of additional ore.

5. The said Buyers agree to well and sufficiently

timber the tunnels, shafts and drifts used, opened

or extended by them when necessary in said mine

at all points and in accordance with good mining

methods and to repair all old timbering in such

workings aud in all existing openings which are

uow open and which show any mill ore. This work

of timbering and retimbering is to be done whenever

and wherever it may become necessary for the

safety of workmen and ore and for the preservation

of said mine as a working mine, and said Buyers

agree to fill all stopes with waste after the ores

therefrom are removed so as to keep and leave said

mine in a safe and proper condition for further

development and exploration and in accordance with

the usual custom of good miners.

6. The said Buyers agree that the said Sellers

may at all times enter, in person or by their duly

authorized agents in writing, to inspect said j^rop-

erty and any and all parts thereof, and the said

Sellers shall have the right to keep one or more

representatives at all times upon said proj^erty to

represent them and to inspect same but always at

their own sole cost and expense except that tlio

said Sellers may furnish one representative wlio

shall be a practical miner or a prsLGtical mining

man, able and willing to work for the said buyers.
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performing such work as may properly be allotted

to him, and this representative the said Buyers

agree to pay the same wages as they pay to other

employees in a similar capacity, it being under-

stood that should the representative so nominated

b}^ said Sellers not perform as much useful work as

their other similar emplo3^ees that the said Sellers

will either accept reduced pay for him or furnish

another representative to take his place.

7. The said Buyers agree to pay for all labor,

material and supplies employed or used by them in

the development and operation of said mining

claims under this agreement, including the pay-

ment of all taxes and assessments from and after

the date of Jul.y 13, 1932, during the term of tliis

agreement, and said Buyers agree not to permit

any lienable claims, including such labor, material

or supplies, to be filed against said mining property,

and agree to save said Sellers harmless therefrom.

8. The said Buyers agree that before they allow

an,v matei'ial, machinery or supplies to be brought

upon said propert}^ that they will obtain and fur-

nish to the said Sellers a release or waiver from

the vendors thereof releasing and waiving any riglit

or rights which said vendors may have to file a lien

or liens against the property of the Sellers, and in

like manner, before em])loying any labor thereon,

will obtain from the employees who are to perform

this labor a like release to the end that all laborers,

material men or contractors will look solely to the
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Buyers and their interest in the property for pay-

ment and will waive any right or claim that they

may have against said Sellers or the property here-

in described owned by them.

9. The said Sellers agree that they will forth-

with, upon the signing of this agreement, post or

cause to be posted proper notices in conspicuous

places upon said property notifying all persons em-

X)lo3^ed thereon or who furnish material and sup-

plies to the said Buyers therefor that neither said

Ijroperty nor said Sellers will be liable for same

or Avill said property be liable for lien therefor.

10. The said Buyers agree that they will not

conmience any work upon said property nor order

any material therefor until said notices have been

posted and that thereafter they will maintain said

notices or cause same to be maintained at all times

that they are in possession of or are operating said

property, and should the said Buyers commence

work before said notices are posted or i)erform any

work upon said i^roperty while said notices are not

maintained thereupon, this agreement shall imme-

diately terminate and cease at the option of the

said Sellers.

11. The said Buyers agree to comply strictly

v.dth the Workmen's Compensation or Industrial

Insurance Act of the State of California providing

casualty insurance for all workmen injured while

employed by them in tlie exploration and develop-
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meht of said mining claims or for any other work

I)erformed by the said Buyers or at their instance

during the term of this agreement.

12. After said shaft has been sunk to the inter-

section of the vein and drifted on for a distance

of not less than two hundred (200) feet, if by that

time sufficient tonnage of commercial ore is in sight

to justify a mill, and, if not, as soon as sufficient

tonnage of commercial ore is in sight, the said Buy-

ers agree to build a suitable mill and mill buildings

and to install proper milling machinery for the

economical and proper milling of said ore and to

proceed without delay in a minerlike fashion to

mine, mill, and market said ores which have been

developed on said property by the operation of said

Buyers but especially excepting therefrom all ores

hereinbefore referred to in the mine and on the

dump as hereinbefore described.

13. The said Buyers expressly agree to impound

all mill tailings which assay over One ($1.00) Dol-

lar per ton to the end that tliey will be preserved

for future treatment.

14. It is understood and agreed by the parties

hereto that after the said sinking, drifting and

building of a suitable mill are completed and tlie

mine is put on production that Five ($5.00) Dollars

per ton is to be allowed to the said Buyers to cofer

the cost of all mining, milling and marketing and

that the Sellers shall receive the balance over Five
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($5.00) Dollars per ton, which anioimt shall be ap-

plied as received upon the purchase price of said

l)roperty until it is paid for in full.

Should the Buyers mine and mill any ore which

returns less than Five ($5.00) Dollars per ton net,

they shall pay all of the costs thereof over and

above the net returns received and this shall not

be a charge against the said Sellers or against

any future returns which they are entitled to re-

ceive.

In consideration of the foregoing conditions and

the expenditures to be made and the work to be done

hereunder by the said Buyers, and in consideration

of the faithfully keeping of all of the covenants

herein contained, the said Sellers hereby give to the

said Buyers the right to purchase all of the above

described property for the sum of One Hundred

Fifty Thousand ($150,000.00) Dollars, payable as

follows: One Thousand ($1,000.00) Dollars on or

before August 1, 1932, One Thousand ($1,000.00)

Dollars on or before November 1, 1932, One Thou-

sand ($1,000.00) Dollars on or before January 1,

1933: One Thousand ($1,000.00) Dollars on or be-

fore March 1, 1933, 0]ie Thousand ($1,000.00) Dol-

lars on or before May 1, 1933, One Thousand

($1,000.00) Dollars on or before July 1, 1933, One

Thousand ($1,000.00) Dollars on or before Septem-

ber 1, 1933, One Thousand ($1,000.00) Dollars on or

before November 1, 1933, One Thousand $1,000.00)

Dollars on or before January 1, 1934, (One Thou-
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sand ($1,000.00) Dollars on or before March 1, 1934

and One Hundred Forty Thousand ($140,000.00)

Dollars on or before five (5) years from date here-

of, it being understood and agreed that all amounts

paid by the said Buyers under the terms of this

agreement shall be applied to and credited upon the

several installments of the i)urchase price as they

mature and as hereinbefore provided, and that in

case said sums shall amount to the full purchase

jnice of said claims to be paid, as herein i)rovided

])rior to the ex})iration of the term of this agree-

ment, or upon full payment of said installments

to the said Sellers, according to the terms of this

agreement, then the said Sellers shall execute a good

and sufficient deed conveying to the said Buyers all

tlieir right, title and interest in and to the lode

mining claims, to the water and right of way for

flume hereinabove particularly referred to, clear of

all encumbrances suffered or permitted b}^ them.

The Buyers may proceed at their own expense

to patent at any time they deem advisable any of

the unpatented claims of said group in the name

of the Sellers. The Sellers agree to cooperate and

assist in obtaining such patents.

Time is of tlie essence of this agreement, and it

is expressly agreed that in case of any violation by

the Buyers of any covenant herein contained, or

upon their failure or refusal to carry out or com-

])ly Avith all of the terras and conditions of this

agreeuient, (labor, strikes, injunction proceedings.
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or other outside interference except weather, over

which said Buyers have no control excei)ted), the

Sellers, at their election, may terminate this agree-

ment.

In the event of a default by the said Buyers in

performing" any of the conditions or covenants here-

in set forth or should said buyers default in making

any of the payments herein provided for at the time

and iu the maimer specified, the Sellers may, at

their option, give notice to said Buyers of the ter-

mination of this agreement by depositing such no-

tice in the United States mail, registered and post-

age ]U'epaid, addressed to the said Buyers at the

mine and at the last known post office address given

to said Sellers by said Buyers, and the depositing

of said notices and the affidavit by the Sellers or

any of them that same have been deposited shall

be conclusive proof that the notices were given, and

tliis agreement shall be terminated thereby at the

option of the said Sellers.

In the event of a default by the Buyers in the

])erformance of some covenant or condition in itself

immaterial and of which default they ma}^ be un-

aware, the Sellers, before giving the notice as set

forth, will notify the said Buyers of tlie defaiilt

com]')lained of and shall allow them thirty (80) days

from the date of giving said notice in which to cui-e

same and remedy said default or defaults so com-

])]ained of.

In the event of the termination of this agreement
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by default the said Buyers shall have no claim

against the Sellers of any kind or nature or com-

pensation for any labor performed, expenses in-

curred or services rendered in connection herewith

or liereunder, and all machinery, tools, and appli-

ances, fast or loose, placed upon said property by

tliem or under this agreement shall remain upon

said property as a part thereof and become the

property of the said Sellers.

It is understood and agreed that the said Buyers

shall have the use of all buildings, machinery and

equipment now on said premises but in the event

of the termination of this agreement same are to

be left in as good repair as they now are, necessary

and usual wear and tear excepted.

It is agreed that the said Buyers will not record

this agreement until they have paid at least Ten

Thousand ($10,000.00) Dollars thereon, and should

said agreement be recorded by them or by any one

for or under them prior to the completion of the

payments to the amount of Ten Thousand ($10,-

000.00) Dollars, such recordation shall, at the o]v

tion of the said Sellers, immediately terminate this

agreement and this o])tion shall be evidenced by the

recordation of the declaration of such intention or

desire hy the said Sellers.

All payments to be made to the said Sellers by

the said Buyers hereunder shall be made to their

order at the Citizens National Trust and Savings

Bank of Los Angeles.
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This instrument shall be binding upon the heirs,

assigns, and successors of the respective parties

hereto but before the said Buyers shall assign same

they will notify the said Sellers of such intention

and at the time of such assignment will obtain

for the Sellers in form satisfactory to them a

written agreement in which their assignees acce])t

the same responsibility as the Buyers have here-

imder, and said Buyers shall not be relieved from

their liability heremider even in event of an assign-

ment unless specific consent thereto is given in

writing by the said Sellers.

In event of the insolvency of the Buyers or of

their successors and assigns, or in event that pro-

ceedings in involuntary bankruptcy are brought

against them, said Sellers may, at their option, ter-

minte this lease.

In Witness Whereof, the parties hereto have here-

unto set their hands and seals the day and date

first above written.

CHANDIS SECURITIES
COMPANY

By HARRY CHANDLER,
President.

M. N. CLARK,
ALICE CLARK RYAN,

Sellers.

RUSSELL F. COLLINS,
BEN L. COLLINS,

Buyers.
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State of California

County of Los Angeles—ss.

On this 13 day of July, 1932, before me, Rose B.

Coidarrens, a notary public, in and for the said

county and state, residing therein, duly couunis-

sioned and sworn, personally appeared Harry

Chandler, known to me to be the President of the

Chandis Securities Company, the corporation de-

scribed in and which executed the above instru-

ment, and also known to me to be the person w^ho

executed it on behalf of the corporation therein

named, and he acknowledged to me that such cor-

poration executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year in

this certificate first above written.

ROSE E. COIDARRENS,
Notary Public.

Commission expires Februar}^ 8, 1935.

State of California

County of Los Angeles—ss.

On this 13 day of July, A. D. 1932, before me.

Rose B. Coidarrens, a notary public, in and for the

said county and state, residing therein, duly com-

missioned and svrorn, personally appeared M. N.

Clark, Alice Clark Ryan, Russell F. Collins and

Ben L. Collins, known to me to be the persons whose
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names are subscribed to the above instrument, and

acknovvledged that they executed the same.

In "Witness Whereof, 1 have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

ROSE B. COIDARRENS,
Notary Public.

Commission expires February 8, 1935.

EXHIBIT B

SUPPLEMENTAL AGREEMENT
Referrinf:v to that certain agreement of sale made

July 13, 1932 by and betvveen the Chandis Securi-

ties Company, M. N. CJlark, and Alice Clark Ryan,

of Los Angeles, California, therein described as

the Sellers, and Russell F. Collins, of Seattle, Wash-

ington, and Ben L. Collins, of Spokane, Washing-

ton, hereinafter designated as the Buyers, in which

the Sellers agree to sell to the Buyers that certain

mining property located on Mono County, known

as the Log Cabin property, more particidarly de-

scribed in said agreement which is hereby made a

part hereof, said parties agree to and with each

other to modify same as follows:

Whereas on page 4, paragraph 4 of said agree-

ment, the Buyers agreed, amongst other things, to

sink the existent vertical shaft from a depth of 125

feet to a total depth of 250 feet or to the point of

its intersection with the vein, and
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Whereas in the sinking of said shaft the Buyers

encountered sufficient water to make the pumping

thereof very expensive, and

Whereas they are desirous of substituting other

work therefor, and propose, in lieu of the sinking of

said shaft to the said depth, that they run an adit

level, which they believe will be not less than 1200

feet in length, from the surface to said vein at or

near the point where it would be intersected by said

shaft and at a depth to where it will strike the ledge

not less than said 250 feet in depth from the sur-

face, and

Whereas the said Sellers are agreeable to this

substitution.

Now Therefore, in consideration of the agreement

of said Buyers, and their successors in interest, the

Mutual Gold Corporation, that they will run said

adit level in accordance with all of the general

terms as set forth in said original contract, the

Sellers hereb}' consent that said original contract

shall be amended so as to permit the running of

said level instead of the sinking of said shaft, and

further agree that the Buyers may sink w^hat is

known as the North winze on the vein as far as they

desire to sink same.

The work upon said adit level shall be carried on

upon the same terms and conditions as to the

amount of work to be performed as ap])lied to tlie

sinking of said shaft.
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The Sellers also agree that in event the Buyers

run the completed adit level as agreed to the point

where it intersects said vein that they will extend

the time of said contract of July 13, 1932 for an

additional period of nine (9) months.

Whereas, further, the Buyers have erected a mill

upon said property in the anticipation of the com-

pletion of said shaft by or before this time, and

Whereas they are desirous of operating said mill

for the purpose of testing same and for the purpose

of determining its adaptability to same the values

contained in the ore from said i:)roperty, and

Whereas, under the existing contract of July 13,

1932 they do not have the jorivilege of milling ore

except as therein provided,

Now Therefore, in consideration of the premises

and of the covenants and agreements in this modifi-

cation contained, the said Sellers agree that when

desired by the Buyers and on reasonable notice from

them in order to enable the Sellers to send a repre-

sentative to supervise this work, that the Sellers will

allow the Buyers to mill enough ore from said prop-

erty to test said mill but not to exceed an amount,

however, necessary to produce gold to the value of

api:)roximately $1000.00 and the Buyers will pay the

cost of such rei^resentative, which cost shall be his

actual expenses and riot to exceed $10.00 per day

for such time as he puts in on the property.

In consideration of the above, the Sellers agree

to the substitution of the work of running the
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adit level to the intersection of the vein in lieu of

the sinking of said shaft and the Buyers agree to

perform said work m accordance with all of the

terms of said contract, which it is agreed between

the parties hereto is modified only to the extent of

this Supi)lemental Agreement and otherwise shall

remain in full force and effect.

In AVitness Whereof the parties hereto have here-

unto set tlieir hands and seals the 28 day of Apiil,

1934.

OHANDIS SECURITIES COMPANY
By HARRY CHANDLER

M. N. CLARK
ALICE CLARK RYAN

President

Sellers

RUSSELL F. COLLINS
BEN L. COLLINS

Buyers

MUTUAL GOLD CORPORATION
By RUSSELL F. COLLINS,

Pres.

Successors in interest to the Buyers
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EXHIBIT C

Referring to that certain agreement made the

13th day of July, 1922, by and between the Chandis

Securities Company, M. N. Clark and Alice Clark

Ryan, therein designated as the Sellers, in which

agreement said Sellers agree to sell to Russell F.

Collins and Ben L. Collins, designated therein as

the Buyers, that certain property known as the Log

Cabin Mines situated in Mono County, California,

and more particularly described in said agreement,

whicli said agreement for the purposes herein is

hereby made a part hereof, and which said agree-

ment was, vvith the consent of the Sellers, assigned

to and assumed by Mutual Gold Corporation; and

Referri]ig to that certain Sui)2:)lemental Agree-

ment made April 28, 1934, by and between the same

parties,

The same are hereby modified and amended as

follows this 9th day of October, 1936,

For and in Consideration of the undertaking and

agreement l\v the Mutual Gold Corporation^ the as-

signee of said Buyers to s]>end u|)on said property

the additional sum of Thirty Thousand ($30,000.00)

Dollars under the direction of said Mutual Gold

Corporation, as hereinafter set forth, the Chandis

Securities Company and Alice Clark Ryan, for her-

self and as assignee of M. N. Clark, hereby agree

to and with the Mutual Gold Corporation to modify

said agreement as follows:
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The Sellers will allow to the Corporation the sum

of Eight ($8.00) Dollars per ton to pay the expenses

of mining and milling all ore taken out in develop-

ment work below the ore reserved in the contract

of July 13, 1932, down to the drifts existing on that

date, approximately one hundred twenty-five (125)

feet below the collar of the present main working

shaft and within the extremes? North and South

faces as they existed on the 13th day of July, 1932,

provided that this w^ork consists of raises and levels

and that the raises are not closer to each other than

two hmidred (200) feet and the levels are not closer

than one hundred (100) feet to each other, and

Provided further, that all receipts in excess of

Eight ($8.00) Dollars per ton from mining and mill-

ing of said ores from this work shall be apdi to the

Sellers to apply upon the purchase price hereunder,

and mider said original contract of July 13, 1932,

and

Provided further, that the Corporation may, as

l)rovided in the original contract, mill any other

(jre outside of the herein described area, and should

said Cor])oration mill or mine any such, the allow-

ances for mining and milling thereof shall be the

same as set forth in the original contract, to-wit.

Five ($5.00) Dollars per ton and that all excess over

and above these amounts shall be paid to the Sellers

as provided in said contract, and

Provided further, that said Corporation shall not

mill an}' of the ore prohibited in the original con-
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tract without the additional written consent of the

Sellers being first had and obtained, and

Provided further, that should the aggregate of

these pa}anents not amount to the sum of Ten Thou-

sand ($10,000.00) Dollars on or before November 1,

1937, that the Corporation shall make u^) any such

deficit, and

Provided further, that should said payments from

the milling and marketing of ores as aforesaid not

amount to Ten Thousand ($10,000.00) Dollars for

the years ending November 1, 1938, November 1,

1939, and November 1, 1940, that the Cori^oration

will in like manner make up such deficit on accomit

of the purchase price so that the Sellers will receive

the minimum sum of Ten Thousand ($10,000.00)

Dollars during each of said years, and

Provided further, that the remainder of the pur-

chase price shall be i^ayable on or before November

1, 1941.

The Corporation warrants to the Sellers, as a

partial consideration for this amendment, that it

has on deposit Fifteen Thousand ($15,000.00) Dol-

lars in the Old National Jiank at Spokane, Wash-

ington, which money can be drawn only upon the

order of J. A. Vance, its General Manager, and only

for the purpose of carrying on the vv^ork aforesaid,

and that it has Fifteen Thousand ($15,000.00) Dol-

lars more subscribed for this purpose which will

be available upon ten (10) days' call to be used

for the same purposes and in the same manner, and
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that the expenditures of said total of Thirty Thou-

sand ($30,000.00) Dollars for the purposes as herein

set forth, to-wit, inining, milling and developing

said propertv- by the Mutual Gold Corporation un-

der the advice and supervision of capable manage-

ment is, guaranteed by said Corporation.

Should the Mutual Gold Corporation fail to keep

any and all of the provisions of this modification

agreement, the Corj^oration may, at its option, ter-

minate U'dine bv; giving notice to the Sellers of its

desire to do so, in vvhich event said original agree-

ment shall stand in all respects as though this modi-

fication agreement had not been made.

CHANDIS SECURITIES COMPANY
By
and

Sellers

Accepted this day of October, 1936

MUTUAL GOLD CORPORATION,
by

and

State of California,

County of Los Angeles—ss.

S. C. Hall being first duly sworn, deposes and

says: That he is i)resident of the Log Cabin Mines

Company, a corporation, plaintiff in the foregoing

and above entitled action; that has read the
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within complaint and knows tlie contents thereof;

and tliat the same is true of his own knowledo'e

except p.s to the matters which are herein stated on

his information or belief, and as to those matters

believes it to ]}e true.

S. C. HALL
Subscribed and Sv;orn to before me this 5th

day of May, 1939.

ALTHEA K. HINCKLE,
Notary Public in and for said County and State.

My Commission Expires May 20, 1940.

DAVID E. HINCKLE,

called as a witness on behalf of plaintiffs in re-

buttal, being lirst duly sworn, was examined and

testitied as follows:

The Clerk: State your name.

A. David E. Hinckle.

Direct Examination

C^. B}' Mr. Abel: Mr. Hinckle, you are attorney

for the defendants in this case'^

A. Some of them.

Q. You were attorney for all of them until your

v/ithdrawal at the start of the trial, when you ^vith-

drew as attorney for Mutual Gold Corporation, and

with the exception of C-handis Securities Company?
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A. That is right, that is right.

Q. You are shown Defendants' Exhibit S. Did

you prepare the comi:)laint in that case?

A. Yes, sir.

Q. By the Court: What is it, the usual short

form of quiet title complaint? [^74]

A. Very much the same, your Honor, with an

exhibit consisting of the contraci: which was being

quieted.

The Court : I will examine it afterwards.

Q. By Mr. Abel : With reference to the defend-

ants named as "John Doe No. 1 to No. 500, mclu-

sive," and "Jane Doe No. 1 to 500, inclusive," was

it at your suggestion that those John Does were put

in as defendants?

A. I dictated them
;
yes.

Q. And does that apply also to the corporations

named as "Corporations No. 1 to 100, inclusive,

defendants? A. That is right.

Q. Did you have before you the letter of Mr.

Grill on that subject at that time? You are shown

Plaintilfs' Exhibit 91, particularly the letter of

April 24, 1939 by Mr. Grill to Mr. Garbutt on the

subject of whether the stockholders should be made

defendants ?

A. 1 don't know, Mr. Abel, whether I ever saw

that letter before this trial or not.

Q. The letter just before that, a coj^y of the

letter from Garbutt to Mj*. Grill and a copy to Mr.

AVeller, Mutual Gold attorney at Spokane?
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A. I think I saw that.

Q. You had that letter. And you notice there

with reference to making the stockholders defend-

ants in order to separate the sheep from the goats?

A. Yes ; I see that paragraph. [475]

Q. Which class did the dissenting stockholders

fall in; were they sheei) or were they goats, if you

know? A. I don't know.

Q. Under that classification?

A. I regret that I am unable to answer the ques-

tion.

Q. Did you go uj) to Leevining and make ser-

vice uj)on Russell Collins as statutory agent of

Mutual (xold Corporation?

A. I made service on him. I did nut go for that

purpose, but while I was there I did make the

service.

Q. You knew at the time that the complaint was

prepared that Mutual Gold was not going to defend

the action? A. I probably did. [476]

Q. At that time you knew that a suit was pend-

ing in Spokane County, State of Washington?

A. Yes, sir; I did.

Q. Wherein A. P. Bateham, representing the

minority stockholders, had sued to quiet title to this

same contract in the State of Washington?

A. I did.

Q. And that suit was ijending at that time ?

A. That is right.

Q. Involving the same contract? [478]
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A. That is right.

Q. And you knew that that was a representative

suit : A. P. Bateham, as a stockholder, suing Mutual

Gold and Log Cabin? A. That is right.

Q. To quiet title ? A. That is what

Q. To this same contract?

A. That is what I referred to when I said there

was a claim, some claim of Mutual Gold Corpora-

tion.

Q. And you knew that that suit was brought by

Bateham on behalf of Mutual Gold Corporation?

A. I knew that; and that is what I referred to

in my complaint as the claim of the Mutual Gold

Corporation.

Q. There was no evidence introduced in support

of the decree m the Superior Court?

A. No formal taking of evidence.

Q. I mean in this case, this Los Angeles court?

A. That is what I mean. [479]

FEANK A. GARBUTT,

recalled as a witness in behalf of Defendants, hav-

ing been ])reviously sworii. testified as follows:

Further Direct Examination

Q. By Mr. Hinckle : Mr. Garbutt, yesterday you

testified tliat your agency for the owners was termi-

nated ()]i November 3, 1938. Have you had an oppor-
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tiinity to check that over to see whether it v.as

accurate or not?

A. That was a lapsus linguae. It should have

l:.eeii [484] October.

Q. October 3rd? A. Yes.

Q. 1938? A. Yes. [485]

RUSSELL F. COLLINS,

recalled as a witness in behalf of Defendants, hav-

ing been previously sworn, testified as follows

:

Further Direct Examination

Q. By Mr. Hinckle: Mr. Collins, I will show

you a page of the Plaintiffs' complaint, page 7 of

the bill of particulars, in which they set out a num-

ber of items that were due and owing on September

2nd, or about that time, and ask you—no. I will

call your attention to the fact that they total

$1,284.93; and then that there are two other items

making $550.44, or a total of $1,835.37. I will ask

you if those items were due and owing on or about

August 6, 1938, or if not all of them, if at least

some of them w'ere?

A. Well, I loiow some of them Avere due, and

that even my own claims the company owed me
but they could not pay me even traveling expenses.

Q. How long had this been due?

A. Quite a while. I had taken about $1,500 in

stock to supply the money.
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Q. How long had this been due %

A. Oh, I suppose several months. Some of it,

I think, had been due a year or so.

Q. Did the company have the money on August

6, 1938 to pay those claims that were then due?

A. No; they didn't.

Mr. Hinckle: That is all. [488]

Mr. Abel: Is there any contradiction of any of

the items'?

Mr. Hinckle: None at all.

Mr. Abel: Of that accomit?

Mr. Hinckle: None at all.

Mr. Anderson : It is covered by stipulation.

Mr. Hinckle: It is covered by stipulation. That

is all, Mr. Collins. [489]

PLAINTIFFS' EXHIBIT 94

NOTICE OF ANNUAL MEETING OF STOCK-
HOLDERS OF MUTUAL GOLD

CORPORATION

Notice Is Hereby Given that the annual meeting

of the stockholders of Mutual Gold Corporation

V\'iil be held at the office of the company at 401

Fernwell Building, Spokane, Washington, on Feb-

ruary 1st, 1939, at eleven o'clock A. M. in accord-

ance with the by laws of said corporation for the

purpose of electing a board of directors for said

corporation for the ensuing year, for hearing the

reports of officers of said corporation and for the
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transacting of any other business that may properly

come before said meeting.

MUTUAL GOLD CORPORATION
By E. FUSON

Secretary.

PLAINTIFFS' EXHIBIT 95

(Post card addressed to)

Mutual Gold Corporation,

401 Fernwell Building,

Spokane, Wash.

PROXY
Know All Men By These Presents: That I, the

undersigned, do hereby constitute and appoint J. E.

Stiegler or in the event of his inability to act, F. T.

Hickcox or W. L. Grill, my true and lawful attorney

to rei^resent me at the annual meeting of the stock-

holders of Mutual Gold Corporation to be held on

the first day of February, 1939, at eleven o'clock

A. M. at the office of the comi:>any at 401 Fernwell

Building, Spokane, Washington, and do hereby

authorize and em2)ower him to vote at said meeting

and at any adjournment thereof for me and in my
name and stead ujion the stock then standing in

my name on the books of said company, and I hereby

grant my said attorne\' all the powers that I should

possess if personally present at said meeting hereby

revoking all former proxies by me made.
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Witness, my signature this day of Janiiaiy,

1939.

Witnessed By:

A. R. CARTER,

recalled as a witness in behalf of Plaintiffs in

rebuttal, having been previously sworn, testified as

follows: [498]

Cross Examination

Q. Please state what the paper you now hold is.

A. It is an oi^erating statement from September

1st, 1938 to July 31, 1939 of the Mutual Gold Cor-

poration and the Log Cabin Mines Company. [499]

Q. Does that include such operations as Mr.

Garbutt had?

A. Yes; they were all under the control of Mr.

Garbutt that are listed on that sheet. [500]

Recross Examination [501]

Q. Did you have charge of the social security

records required by law? A. I compiled them.

Q. You compiled them? A. Yes, sir. [502]

Q. During the whole period? A. Yes, sir.

Q. In wiiat name or names was the account

carried with the Government?

A. Well, at first it was carried under the name

of Frank A. Garbutt for
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Q. Until when?

A. If I remember right, it was until Octo])er 31,

1938.

Q. And after then?

A. From October—or from November 1st to

April, 1939, it was carried in the name of Mutual

Gold Corporation.

Q. And therefrom?

A. It was carried in the name of the Log Cabin

Mines Company. [503]

The Court: I think the findings should also be

read in, shouldn't they, in view of the fact that the

judgment

Mr. Hinckle: I was going to ask the Court's

leave to read part of the findings, anyway.

Mr. Abel: All right; I will offer the findings.

The Court : And I will read them when I can

stud}- this case, without the necessity of reading

them novr. I assume they are long, and findings

usually are when drawn by counsel.

Mr. Hinckle: It is an exemplified cop}^ and we

might uffer it in evidence. I do not think it will

materially clutter the record any more.

The Court: I do not think we have to worry

about that mucli, gentlemen. It is pretty well en-

cumbered now.

Mr. Abel: Well, it is tlie last straw that breaks

the caiuel's back. If counsel desires to put the whole

record in, I have no objection.
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Mr. Hinckle: I offer it as defendants' Exhibit.

Your Honor, we have to

The Clerk: Exhibit T. [510]

DEFENDANTS' EXHIBIT T

In the Superior Court of Washington

for Spokane County

No. 103067

J. A. VANCE, VANCE LUMBER COMPANY, a

corporation, W. G. PEEBLES, and LOUISE
WOODWARD,

Plaintiffs,

vs.

MUTUAL GOLD CORPORATION, a corporation,

Defendant.

SUMMONS

The State of Washington, To the said Mutual Gold

Corporation, a corporation. Defendant:

You are hereby summoned to appear, within

twenty days (20) after the service of this smnmons

upon you, exclusive of the day of service, and de-

fend the above entitled action in the Court afore-

said, and in case of your failure so to do, judgment

will be rendered against you according to the de-

mand of said Complaint, which will be filed in the
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office of the Clerk of said county, a copy of which

is herewith served upon you.

O.C.MOORE,
P. O. Address,

501 Peyton Building,

Spokane, Washington.

W. H. ABEL,
P. O. Address,

Montesano, Washington

Attorneys for Plaintiffs.

[Endorsed] : Filed Feb. 28, 1939. Frank C. Nash,

Clerk.

[Title of Superior Court and Cause.]

COMPLAINT
Plaintiffs complain of defendant, and for their

several causes of action herein allege:

I.

At all times herein mentioned Vance Lumber

Company has been and is a corporation, duly or-

ganized imder and by virtue of the laws of the State

of Washington; that it has paid its license fees

last due imto the State.

II.

At all times herein mentioned Mutual Gold Cor-

poration, defendant herein, has been and still is a

corporation duly organized and existing under and

by virtue of the laws of the State of Washington.
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III.

About the year 1932, defendant, as vendee, ac-

quired a certain mining property (hereinafter re-

ferred to as the mine) in Mono County, California.

That its contract of purchase required it to pros-

pect, develop and operate the mine. Prior to, and

since August, 1936, defendant expended large sums

of money in opening up, developing, and making

said mine valuable, and thereby, and with the funds

borrowed on production notes as hereinafter al-

leged, said mine became and was of great and sub-

stantial value, capable of continuous and produc-

tive operation with large and substantial profit to

defendant.

IV.

About August, 1936, defendant was in need of

funds to fully develop and operate the mine, and

thereupon borrowed from J. A. Vance $8,000, from

Vance Lumber Company $6,000, from W. G. Pee-

bles $1,000, and from Louise Woodward $1,000,

for and on account of which the defendant duly

executed production notes to J. A. Vance for $8,000,

to Vance Lumber Company for $6,000, to W. G.

Peebles for $1,000, and to Louise Woodward for

$1,000, which Mutual Gold Corporation jointly and

severally promised to pay according to the terms of

said production notes. That said notes were upon a

common form, a true copy of which is attached

hereto, marked Exhibit ''A" and made a part here-

of, the only difference being in the amount of said

notes, depending upon the amount of the loan, and
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therein and thereby the defendant promised to pay

the several note holders the amount of their re-

spective notes according to the tenor thereof. Each

production note provided defendant would, and it

agreed to, pay such note in the amount expressed

thereon, being the amount of said loan, and pro-

vided, inter alia:

"... out of net production receipts accru-

ing from the sale of ores from its mining prop-

erty, before any dividends shall be declared or

paid by it upon its capital stock, and in no

other manner whatsoever, except that in case of

a voluntary or involuntary sale of its mining-

property, any balance unpaid thereon shall be

paid out of the proceeds thereof before any dis-

tribution shall be made to its stockholders.

'^ 'Net production receipts' hereinbefore re-

ferred to shall be construed to mean such re-

ceipts as shall remain after deducting therefrom

all of the costs of producing, handling, and

milling said ore, necessary corporation expenses

and taxes, a reasonable sum for mine develop-

ment, such sum as the board of directors shall

determine may be necessary for the purchase

and/or payment of necessary mining equipment

and payments on account of the purchase price

of said mining property by royalty or other-

wise."

Y.

As an inducement to the plaintiffs, and to eacli

of the persons loaning money for and upon said
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[)roduction notes, the defendant agreed that the

holders of said production notes were to select a

manager to operate the mine, and that pursuant

thereto, the plaintiff J. A. Vance was so selected

and appointed manager under a written contract

of management, a true copy of which is hereto at-

tached, marked Exhibit "B", and made a part

hereof.

VI.

The defendant in all borrowed about $30,000

on production notes, as aforesaid, and executed

notes accordingly, and the funds derived from said

production notes were actually used in the develop-

ment and operation of the mine, and were substan-

tially all expended by the summer of 1938, at which

time the funds of defendant for development and

operation were exhausted.

VII.

September 2, 1938, defendant, without the knowl-

edge or consent of plaintiffs, fraudulently and with-

out consideration wrongfully and unlawfully deed-

ed, conveyed, and disposed of said mine to Frank

A. Garbutt, and thereby ousted J. A. Vance as

manager, and thereby disabled itself permanently

so that it could not perform the management con-

tract, or pay, or ever be in a position to pay the

production notes, and put it out of its power to

obtain the net receipts or any receipts of the mine.

At said time, the mine was valuable, witji large

amounts of valuable ore, substantially blocked out,

and capable of being mined and milled at a sub-
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stantial profit, and sufficient to pay and discharge

the production notes, and all thereof, out of net

receipts, as defined in the notes.

VIII.

By the said acts of defendant, each of the plain-

tiffs has been damaged in the full amoimt of the

production notes severally held by them, and each

of them claim damage as follows: J. A. Vance,

$8,000; Vance Lumber Company, $6,000; W. G.

Peebles, $1,000; Louise Woodward, $1,000, together

with interest thereon from September 2, 1938, at

the legal rate.

Wherefore plaintiffs pray judgment against the

defendant as follows:

(1) In favor of J. A. Vance in the sum of

$8,000, with interest as above alleged:

(2) In favor of Vance Lumber Company in the

sum of $6,000, with interest as above alleged;

(3) In favor of W. G. Peebles in the sum of

$1,000, with interest as above alleged;

(4) In favor of Louise Woodward in the sum

of $1,000, with interest as above alleged;

(5) And for their costs of suit herein.

O. C. MOORE and

W. H. ABEL
Attorneys for Plaintiffs

Office and Post Office Addresses:

O. C. MOORE
Peyton Building

Spokane, Washington

W. H. ABEL
Montesano, Washington
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State of Washington

Grays Harbor County—ss.

J. A. Vance, being first duly sworn, on oath de-

poses and says: That he is one of plaintiffs herein,

and makes this verification for and on behalf of

each of said plaintiffs, having authority so to do;

that he has read the foregoing complaint, knows

the contents thereof, and believes the same to be

true.

J. A. VANCE
Subscribed and Sworn to before me this 18th

day of February, 1939.

ELAINE VEYSEY
Notary Public in and for Washington

Residing at Montesano, Washington

EXHIBIT '*A"

''No $

''Spokane, Washington

"For Value Received, the undersigned, a Wash-

ington corporation, agrees to pay to

the sum of Dollars, with-

out interest, out of net production receipts accru-

ing from the sale of ores from its mining property,

before any dividends shall be declared or paid by

it upon its capital stock, and in no other manner

whatsoever, except that in case of a voluntary or

involimtary sale of its mining property, any bal-

ance unpaid hereon shall be paid out of the pro-
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ceeds thereof before any distribution shall be made

to its stockholders.

'' 'Net production receipts' hereinbefore referred

to shall be construed to mean such receipts as shall

remain after deducting therefrom all of the costs

of producing, handling and milling said ore, neces-

sary corporation expenses and taxes, a reasonable

sum for mine development, such sum as the Board

of Directors shall determine may be necessary for

the purchase and/or payment of necessary mining

equipment, and payments on account of the pur-

chase price of said mining property, by royalty or

otherwise.

''All sums which the imdersigned shall have for

the retirement of this and similar certificates shall

be applied pro rata ii])on the same.

''The execution of this certificate has been au-

thorized by resolution of the Board of Directors.

"Dated this day of , 1936.

"MUTUAL GOLD
CORPORATION

"By
President

"Attest:

Secretary"
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EXHIBIT ''B"

This agreement, made and entered into this 29th

day of August, 1936, by and between Mutual Gold

Corporation, a corporation, party of the first part,

and J. A. Vance, party of the second party, Wit-

nesseth

:

That Whereas, the party of the first part is con-

templating the raismg of approximately the sum

of $30,000 to place its mining property, located near

Mono Lake, California, in operation; and

Whereas, the party of the second part has agreed

to assist in the raising of said amount to the extent

which he has heretofore advised the board of direc-

tors of the party of the first part ; and

Whereas, the party of the first part has agreed,

if said fund is raised, the party of the second part

shall serve as general manager under certain terms

and conditions; now, therefore.

It Is Agreed as follows, to-wit:

That the party of the second part is hereby em-

ployed as general manager of the party of the first

part, with full and complete authority for and on

behalf of the party of the first part to expend the

sum of $30,000 to place the mine of the party of

the first part in production and to pay such obliga-

tions which shall have been incurred by the com-

pany in connection with said property during the

months of August and September, 1936.

That the party of the second part shall remain

as general manager of the party of the first part
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after the said mine shall have been placed in pro-

duction and during the operation of said mine until

such time as the said sum of $30,000 shall have

been fully repaid to parties advancing said fimds

to the party of the first part, in accordance with

the terms of such agreement as shall be made by

first party with parties advancing said funds.

That the party of the second part shall serve

without any compensation whatsoever, except that

he shall be entitled to full reimbursement for all

expenses which he shall incur in connection with

his position as general manager, which said expenses

shall be paid monthly.

The party of the second part shall employ M. J.

Keily as a mining engineer upon said property if

he is able to make satisfactory arrangements with

him ; but if not, party of the second part shall have

the right to employ such mining engineer as he may
select with the approval of the board of directors

of the first party.

That in the event of the death, resignation or in-

ability of the party of the second part to act as

the general manager, those subscribing for the said

sum of $30,000 shall have the rig^ht to designate a

new general manager and the party of the first part

agrees to employ such general manager as may be

designated; and in connection with the designation

of such general manager, if those raising said funds

are imable to agree in the selection of the general

manager, those advancing a majority in amount of
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the funds shall have the right to designate the new

general manager to be appointed in the place and

stead of the said party of the second part.

That the said funds so raised for the purpose of

placing the said mine iii production shall be placed

in a special fund of said corporation and may be

withdrawn only upon the check of the party of the

second part for and on behalf of said corporation,

or such other party as the party of the second part,

may designate; but in the event that the party of

the second part shall designate any other person,

except G. F. Ferbert or such other party as may

be suitable to first party, to withdraw said funds,

the party of the second part shall be responsible for

the withdrawal thereof.

That the party of the second part, shall incur no

personal liability for any matter or thing whatever

which he may do for and on behalf of this cor-

poration while acting under the terms of this con-

tract, and as general manager of said corporation,

and shall incur no personal liability for any con-

tracts or obligation which he may incur for and on

behalf of the party of the first part, while acting

as general manager of the party of the first part,

nor shall second party be liable for any mistakes or

errors in judgment or any omissions of any char-

acter while acting as general manager of the first

party as herein provided.

In Witness Whereof, we have hereunto set our

hands and seals the day and year in this instrument
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first above written.

MUTUAL GOLD
CORPORATION

(Signed) By J. E. STIEGLER
President

(Signed) Attest: E. FUSON,
Secy.

First Party

(Signed) J. A. VANCE
Second Party

The foregoing contract is hereby approved by the

following as directors of Mutual Gold Corporation,

a corporation.

(Signed) J. E. STIEGLER
(Signed) W. L. GRILL
(Signed) RUSSELL F. COLLINS
(Signed) J. A. VANCE
(Signed) R. P. WOODWORTH
(Signed) FRED P. FREEMAN

[Endorsed] : Filed Feb. 28, 1939.

[Title of Superior Court and Cause.]

AMENDED ANSWER
Comes Now the defendant and for answer to the

complaint of plaintiff herein alleges:

I.

Admits paragraphs I and II of said Complaint.
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II.

Admits that part of paragraph III of said com-

plaint up to and including the words ''and making

said mine valuable" in line four on page two of

said complaint, and admits that said mine was of

considerable potential value and capable of pro-

ductive operation under proper management and

denies each and every other allegation, matter and

thing in said paragraph III.

ni.

Answering paragraph IV, defendant admits that

it borrowed from J. A. Vance the sum of $2,666.66,

and no more; from Vance Lumber Company, the

sum of $2,000.00, and no more; from W. G. Pee-

bles the sum of $333.33, and no more; and from

Louise Woodward, the sum of $333.33, and no

more, and admits the remaining allegations of said

Paragraph IV.

IV.

Admits paragraph V of said Complaint.

V.

Answering paragraph VI of plaintiffs' complaint,

defendant denies that it borrowed the sum of $30,-

000.00 as alleged in said complaint, or any sum

in excess of the sum of $10,000.00, and admits the

remaining allegations of said paragraph VI.

VI.

Denies each and every allegation, matter and thing

set forth in paragraph VII of said Complaint save
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as the same may be hereafter specifically admitted.

VII.

Denies each and every allegation, matter and

thing set forth in paragraph VIII and specifically

denies that the said plaintiffs have been damaged

in the various amounts set forth in said paragraph

or at all.

And for Further Answer and by Way of Af-

firmative Defense, defendant alleges:

I.

That in the month of July, 1932, plaintiff, J. A.

Vance, was elected a director and a Vice President

of defendant company and remained a director and

Vice President continuously thereafter until the

month of September, 1938.

II.

That plaintiff, J. A. Vance, from and after July,

1932, assumed and took over general charge of the

mining property purchased by defendant and pur-

chased machinery and a mill to be used on said

property and superintended the construction of said

mill and the placing of said machinery.

III.

That although plaintiff claimed to have great abil-

ity and knowledge regarding mining machinery

and mills, having previously been engaged in the

saw mill business, he purchased and had transported
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to defendant's property, at great expense to de-

fendant, a second hand stamp mill, which was totally

inadequate to perform the work required of it,

plaintiff having wholly failed to determine the kind

of mill necessary to properly handle and mill the

ores from defendant's property so as to effect the

best possible saving of values therefrom, and pur-

chased and had transported to the property of de-

fendant, at great expense to defendant, a second

hand Diesel Engine, which ran backwards and had

to be entirely worked over to be usable for the pur-

pose for which it was intended and w^hich has ever

since given much trouble in its operation, and is of

no practical value to defendant.

IV.

That although plaintiff claimed to be an expert

in the construction of mills and installation of ma-

chinery, he insisted on and did build said mill and

install the machinery on defendant's property con-

trary to the advice of expert mining engineers and

millwrights furnished by defendant so that the same

was so expensive to operate and so ineffectual in

the saving of values from the ores milled that the

cost to defendant company for the ores mined and

milled exceeded the values extracted and saved

therefrom by the plaintiffs' operations.

Y.

That by reason of the foi-egoino- allegations in

this defense set forth, the finances of defendant com-
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pany were exhausted and it, was forced thereby to

suspend operations in 1938.

VI.

That at a meeting" of the stockholders of defend-

ant company on August 6th, 1938, at which meet-

ing plaintiff, J. A. Vance, was personally present,

and the three remaining plaintiffs all being stock-

holders of defendant were represented by their prox-

ies and after a full discussion of the affairs of the

defendant company, financial and otherwise, the fol-

lowing resolution was passed by the unanimous vote

of all stockholders represented at said meeting, to-

wit:

*' Resolved that the Board of Directors of this

corporation be and they are hereby authorized,

empowered and directed to sell, lease, deal

with, operate, exchange or otherwise dispose of,

to any person, persons or corporation desiring

to purchase, lease, deal with, exchange, operate

same, any part of or all of the assets of this

corporation, at such time or times, for such

price and upon such terms and conditions, for

cash or otherwise, including the exchanging for

shares in another corporation, domestic or for-

eign, as they in their absolute discretion deem

ex])edient, advisable or desirable, and to ])er-

form any other acts in this connection which in

their judgment they may deem necessary or ad-

visable."
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vn.
That in accordance with the authority vested in

them by said resolution, the board of directors of

defendant company, acting in their discretion and

best judgment entered into a contract with one

Frank A. Garbutt of Los Angeles, California, for

the operaiton of said mining property, a true copy

of said contract being marked Exhibit "A" at-

tached hereto and made a part hereof as though

set out in full herein.

For a Second Affirmative Defense and by Way of

Set Off and Counter Claim, Defendant alleges:

I.

That the defendant borrowed from the plain-

tiff herein in the fall of 1937, the following sums

of money, to-wit

:

From plaintiff, J. A. Vance, the sum of

$2,666.66

From plaintiff, Vance Liunber Company, the

sum of $2,000.00

From plaintiff, W. G. Peebles, the sum of

$333.33, and

From plaintiff, Louise Woodward, the sum

of $333.33

and that defendant at the time of borrowing the

said money from the various plaintiffs above named,

executed and delivered to said plaintiffs the said

production notes, as follows:
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To plaintiff, J. A. Vance, a note in the sum
of $8,000.00

To plaintiff, Vance Lumber Company, a note

in the sum of $6,000.00

To i^laintiff, W. G. Peebles, a note in the

sum of $1,000.00, and

To plaintiff, Louise Woodward, a note in the

sum of $1,000.00

II.

That the said notes so executed and delivered by

defendant to the various plaintiffs were usurious

and that defendant is entitled to have set off against

the amounts actually loaned by plaintiffs to de-

fendant the amount of said note in excess of the

amount of the loan made by each of plaintiffs to

defendant.

Wherefore, defendant prays that plaintiffs take

nothing by their complaint herein ; that said action

be dismissed and that defendant have judgment

against plaintiffs for its taxable costs therein in-

curred.

BROWN & WELLER
Attorneys for Defendant.

,iState of Washington

County of Spokane—ss.

C. T. Orr, being first duly sworn upon his oath,

deposes and says

:

That he is Secretary of the defendant Company;

that he has read the above and foregoing Amended
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Answer; knows the contents thereof and that the

same is true as he verily believes.

C. T. ORR.

Subscribed and Sworn to before me this 20th day

of May, 1939.

E. D. WELLER
Notary Public in and for the State of Washington,

residing at Spokane.

Copy received tjiis 20 day of May, 1939.

O. C. MOORE
Attorneys for Ptfs.

[Endorsed] : Filed May 23, 1939. Frank C. Nash,

Clerk.

EXHIBIT "A"

Memorandum of Agreement between Mutual Gold

Cor])oration, organized under the laws of the State

of Washington, with its principal place of business

at Spokane, and operating solely near Leevining,

Mono County, California, hereinafter called the

Seller, and Frank A. Garbutt, of Los Angeles, here-

inafter called the Buyer, Witnesseth:

The Seller, through its duly authorized represen-

tatives, states to the Buyer that it requires fur-

ther equipment to make said property properly

profitable as follows:
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1. Bringing in electric power from Leevining

or Tioga Lodge, 21/2 miles $11,000.00

2. Electric hoist complete with motor and

starter, etc 7,000.00

3. Cage or skip and mine cars 1,500.00

4. Ball mill, 100 tons capacity, including

motor, etc 7,000.00

5. Classifier complete 3,000.00

6. Cyanide equipment, including tanks, motor

and equipment capable of handling 100

tons daily 25.000.00

7. 6 inch pipe line, 5000 feet and installa-

tion thereof, to carry tailings to impound-

ing dam 3,000.00

8. 500 cubic foot compressor, with motor, etc. 4,000.00

9. Additional building to house new machin-

ery, including coverage for cyanide

tanks 3,000.00

10. New bunkhouse and addition to cook house 1.500.00

11. Assay office and equipment 1,000.00

12. Enlargement of present ore bins at shaft

and mill ] ,000.00

13. Payroll, truck hauling, cement, sand, etc.

for 60 days during installation of above 10,000.00

14. Payment due on property Nov. 1, 1938 10,000.00

Total $84,000.00

The Seller and Buyer agree to co-operate in in-

vestigating and determining whether more suitable

milling equipment than that, above described and

recommended by the Seller can be obtained and if,

in the opinion of the Buyer, such proves to be the

case, he may, at his option, alter the specifications

of the milling equipment accordingly.
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The Seller agrees to sell to the Buyer and to forth-

with transfer to him the contract o^^Tled by it dated

July 13, 1932 with the Chandis Securities Com-

pany, M. N. Clark and Alice Clark Ryan for the

purchase of the Log Cabin Mine and the group of

mining claims contiguous thereto, subject to all

modifications of said contract, which contract and

its modifications are, for the purposes of descrip-

tion and otherwise, hereby made a jiart hereof; in-

cluded in this sale are all other property, personal

and real, belonging to the Seller now on or adjacent

or tributary to, or used in comiection with said Log

Cabin Mine and its group.

The Seller agrees to forthwith transfer its title

to said property, real and personal, to Frank A.

Garbutt.

In consideration of this agreement and the trans-

fer above set forth, the Buyer agrees to do the fol-

lowing things:

1. Furnish $10,000 to make the payment due the

owners of the Log Cabin Mine November 1st, 1938,

before its due date.

2. Organize as soon as possible a corporation of

such Capital Stock as he may desire and forthwith

transfer to said Corporation all titles received by

him hereunder as soon as said Corporation is quali-

fied to hold same, issuing all of its Capital Stock

fully paid therefor.

As a part of the consideration for the transfer of

said title to it, such corporation shall contempora-
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neoiisly therewith or immediately thereafter agree

that it will not sell or part with the title to any real

estate referred to herein nor any part thereof, with-

out either (a) the written consent of the Seller here-

in ; or (b) the vote of a majority of the directors of

the corporation duly authorized or approved by its

stockholders; or (c) its bankruptcy; or (d) a two

thirds vote of its stockholders ; and the By-Laws will

carry a clause substantially setting forth this con-

dition in the language above and that this provision

of the By-Laws shall not be amended except by the

vote of sixty (60%) per cent of the outstanding

stock or a unanimous vote of the entire board of

directors.

3. Forthwith transfer one-half of its total au-

thorized Capital Stock less one controlling share, to

the Seller, which stock shall carry with it the

right to a full minority representation on the board

of directors of the corporation to be formed,

4. Furnish additional funds to minimum of

$100,000, including the above mentioned $10,000 to

said corporation to be formed, as needed by it to

equip said Log Cabin Mine with a mill of an esti-

mated capacity of one hundred (100) tons daily or

more, a suitable hoist and to bring in electrical pow-

er, and for such other equipment and supplies as

appear advisable including payment of taxes and

the protection of titles.

5. Take care of all further payments falling due

to the owners of said Log Cabin Mine group amount-

ing to $120,000 in all.
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6. Proceed with the work of properly equip-

ping said property as rapidly as conditions will

permit unless prevented by weather, strikes or other

circumstances not controlled by the Buyer.

7. At the Buyer's option to advance additional

fimds should such advances, in the opinion of the

Buyer, become necessary or advisable.

8. Furnish the Seller with proper and detailed

monthly statements of the operations of the Cor-

poration to be formed.

9. The Buyer agrees to co-operate with the Sell-

er in any reasonable way in protecting its and its

stockholders' interest in order that the smallest shall

receive benefits proportionate to the largest.

For all advances made by him the Buyer shall

be entitled to be repaid out of any profits or funds

available from the operation of said property or

sale or other disposition of the property, but not

otherwise.

When the Buyer has performed all acts herein-

above set forth which are obligatory hereunder he

shall be deemed to have fulfilled this contract and his

liability shall cease.

The Buyer may also terminate his liability here-

imder at any time after furnishing the first $10,000

specified herein by notifying the Seller of his desire

so to do and by placing his fifty (50%) per cent

of the stock plus the one controlling share obtained

by the Buyer hereunder, in escrow with the Title

Insurance and Trust Company or with any respon-

sible bank selected by the Buyer with irrevocable
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instructions to deliver it to the Seller whenever and

as soon as the money from net profits or from its

dividends or from the Seller sufficient to repay the

Buyer has been received by the trustee for the ben-

efit of the Buyer. And should the Buyer (or, in

event of his death, his estate) fail from any cause

to perform his part of this agreement he hereby

agrees to deposit said stock in escrow in the same

mamier as in this paragraph provided and under

the same terms and conditions as though the Buyer

were terminating his liability. Should said Buyer

withdraw as above or fail to perform his agreement

as above provided, the Seller shall have the right

to elect a majority of the board of directors, and

such board shall have the right to immediately elect

new officers, both conditional upon (a) the repay-

ment to the Buyer of the monies advanced by him,

or (b) the securing of same by a first lien upon

the assets of the corporation subject only to its

contract of purchase of July 13, 1932, or, at the

option of the Buyer he may elect at any time before

or while said stock is in escrow to accept in full

])a^Tnent for all money advanced by him such pro

rata of said stock as said advances bear to one

Imndred thousand dollars. While the Buyer retains

such control he agrees to vote upon all matters

arising as appears to the best interests of the cor-

poration.

It is the intention of both the Seller and Buyer

that in event of such withdrawal by the Buyer he

shall be entitled to the return of his advances out
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of profits only or out of funds derived from the

sale of said property or from the sale of the stock

obtained by the Seller hereunder should the Seller

sell the property or stock to third parties after

having obtained title thereto by reason of the with-

drawal of the Buyer.

This right to repayment shall extend only for

such advances as are made in accordance with this

contract and the Buyer herein shall not be entitled

to repayment for any further or additional advances

unless or until he has secured the wi'itten approval

of the Seller thereto. In computing net profits actual

operating expenses only shall be considered and no

charge shall be made on accomit of officers' salaries,

interest or capital expenditures.

While such stock is in escrow it shall be voted

by the Buyer, and its dividends shall go to the

Buyer until his advances have been repaid and

any dividends received by him shall apply upon

such repajrment.

The Buyer, or his representatives, will consult at

all reasonable times with the Seller before making

any unusual or extraordinary outlays not contem-

plated herein and further agrees, insofar as his con-

trol of the enter])rise is concerned, to use his best

judgment in carrying on the operations contem-

plated.

In Witness Whereof the said Seller has hereby

caused its name to be subscribed by its President

thereunto duly authorized by its Board of Directors
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this 2nd day of September, 1938, and its official seal

to be affixed, and the said Buyer has hereunto sub-

scribed his name and affixed his seal as of the date

aforesaid.

MUTUAL GOLD
CORPORATION

(Signed) By: J. E. STIEGLER
President

(Signed) FRANK A. GARBUTT

[Title of Superior Court and Cause.]

AMENDED REPLY

Comes Now the plaintiffs and reply to the amend-

ed answer in the above entitled cause and the so

called affirmative defenses therein alleged.

As to the first so called further answer and affirm-

ative defense plaintiffs reply,

I.

Deny the matters and things set forth and alleged

in the first so called further answer and affirmative

defense and the whole thereof, other and except that

from Tuly, 1932, until September, 1938, plaintiff T.

A. Vance was a director and vice ju'esident of tl>e

Mutual Gold Corporation; that on August 6, 1938,

at a meeting of the stockholders of defendant Mu-

tual Gold Corporation a resolution was adopted, of

whic'i n copy is set forth in paragraph VI of said

affirmatiA^e defense: that on or about Se]:)tember 2,
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1938, a purported contract, of which a copy is at-

tached as Exhibit A to the amended answer, witli-

out authority therefor, was signed by J. A. Stiegier,

wrongfully purporting to act in his capacity as
president and by authority of defendant corpora-
tion.

As to the second so called further answer and

affirmative defense plaintiffs reply,

I.

Deny the matters and things set forth and alleged

in the second so called affirmative defense, set off

and counter claim, other and except that defendant

borrowed from plaintiffs the amounts of money al-

leged in said second so called affirmative defense,

together with other sums and amounts totaling the

full aiuouut allegefl in the complaint herein.

For a Further and Affirmative Reply to the fur-

ther and affirmative matters alleged in the amended

answ^er, plaintiffs allege that the pretended con-

tract of September 2, 1938 vt.s and is wholly v/ith-

out consideration and was not and is not authorized

by tlie resolution of August 6, 1938, set forth in the

amended nnsv/er, and was and is a part and in fur-

therance of a fraudulent plan to deprive plaintiffs

oP theh' assets whereby, for the advantage and en-

richment v/ithout consideration of said Frank A.

Grarbutt and his associates, the names of whoin are

unknown to plaintiffs, defendant Mutual Gold Cor-

poration, was brought, apparently as purported
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seller, but falsely and fraudulently in fact to agree,

as stated on page 2 of said Exhibit A, "to forth-

with transfer its title to said j^roperty, real and

personal, to Frank A. Cxarbutt," and plaintiifs

further allege; that said pretended contract was

subsequently abandoned and repudiated by said

Frank A. Garbutt and that no corporation was

formed or organized or pretended to have been or-

ganized thereunder or pursuant thereto.

For a Second Affirmative Reply unto the amend-

ed answ^er, and each and every part thereof, the

i)hiintiffs allege:

I.

That at the ivieoting at wliieli th.e resolution of

Auf^ust 6, 1Q3R, was adopted, and immediately prior

to such adoption, and for the purpose of inducing'

the adoption of such resolution, Russell F. Collins

and G. H. Ferbert, each a director of Mutual Gold

Corporation and acting as such, stated and repre-

sented to the stockholders of Mutual Gold Corpora

tion, in meeting assembled, that it was desirable

th.nt a wide discretion be given to the Board of Di-

rectors to dispose of the assets of the corporation,

and that the Board of Directors would thereby

l)e enabled to obtain a better disposition of the as-

sets, and that such disposition would include pro-

tection to the creditors, including the producti<^n

note holders (including the plaintiffs herein) ; said

stj^tements and representations were made with in-

tent to therebv deceive and mislead the stockholders
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so that they would adopt said resolution, and they

were deceived and misled thereby and thereupon

adopted said resolution. Said statements and repre-

sentations were made w4th no intention that the

creditors or production note holders be protected or

payment of their obligations provided for, and with

the fraudulent intent to thereafter convey to Frank

A. Garbutt without consideration the assets of the

corporation, and intentionally disabled Mutual Gold

Corporation from paying its creditors, including the

production notes, and including therein the produc-

tion notes in suit.

For a Third Affirmative Reply unto the answer,

and each portion thereof, plaintiffs allege, by way

of estoppel,

I.

That b}^ the management contract, pleaded as Ex-

hibit B to the complaint, J. A. Vance was to serve

without compensation as manager and was to incur

no personal liability for any matter or thing what-

ever which he might do for and on behalf of the

defendant while acting as general manager of the

defendant corporation, and was not to be liable for

any mistakes or errors in judgment or an}' omis-

sions of any character while acting as general man-

ager of Mutual Gold Corporation.

II.

That from time to time, the management of the

said J. A. Vance and his conduct and acts done as
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general manager were impliedly, and in part ex-

pressly api^roved and ratified by Mutual Gold Oor-

l^oration, in that at the annual meeting of the stock-

holders of Mutual Gold Corporation held February

3, 1937, a vote of thanks was extended to him for

his services on behalf of the Company; and at the

meeting of the Board of Directors held October 9,

1937, a resolution was mianimously adopted thank-

ing the said J. A. Vance for what he had done for

the Company; that the Board of Directors at a

meeting held February 19, 1938, approved the activ-

ities at the mine of J. A. Vance for the period from

May 7, 1937, to December 12, 1937, said approval

being in the following form

:

^'Mr. J. A. Vance presented a written report

covering the activities at the mine from May
7, 1937, to December 12, 1937, when he left.

Said report was duly read and submitted to the

Board of approval before sending out to the

stockholders. On motion duly made, seconded

and carried, the report was ordered accepted.''

III.

That the management contract. Exhibit B at-

tached to complaint, provided that the said J. A.

Vance would employ M. J. Keily as mining en-

gineer upon said property; that M. J. Keily was

nominated and appointed by the ovv^iers as their

representative to be employed by Mutual Gold Cor-

poration at said mine to have supervision and di-

rection of the development of said mine, and the
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operation of the mill and recovery of values thereat,

and the authority of J. A. Vance as general man-

ager was so limited that he did not have a free hand

as such manager, but that by action and resolution

of the Board of Directors of Mutual Gold Corpora-

tion, at a meeting held Januar}^ 8, 1938, Keily was

given complete charge to liire and fire men and

complete responsibility as to the operation of the

jDroperty; that any of the acts and things com-

plained of as mismanagement were done upon the

authority and with the approval of Keily and on

account of all thereof the defendant. Mutual Gold

Corporation, is now estopped and precluded to com-

plain thereof, or to liold J. A. Vance responsible

therefor.

Wherefore plaintiffs ])ray judgment as in thoir

complaint herein.

O. C. MOORE and

W. H. ABEL
Attorneys for Plaintiffs.

State of Washington,

County of Spokane—ss.

O. C. Moore, being first duly sworn on oath, rle-

poses and says:

That he is one of the attorneys for the plaintiffs

and makes this affidavit for and on behalf and for

the reason that said plaintiffs are and each of tliem

7=*. a non-resident of Spokane County.
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Affiant further states that he has read the fore-

going reply, knows the contents thereof and be-

lieves same to be true.

O. C. MOORE.

Subscribed and sworn to before me this 24th day

of June, 1939.

R. P. WOODWORTH,
Notary Public in and for the State of Washington,

residing in Spokane.

[Endorsed] : Filed June 26, 1939.

[Title of Superior Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above entitled action having come on for trial

October 5th, 1939, before tlie undersigned, one of

the Judges of the above-entitled court, and the plain-

tiffs being present in court personally and by the

officers of plaintiff corporation and represented by

their attorneys, W. H. Abel and O. C. Moore, and

the defendant being present by its officers and by

its attorneys, D. B. Heil and E. D. A¥eller, and both

parties having announced ready for trial, and it

being stipulated in open court by respective counsel

for plaintiffs and defendant that the trial of this

cause should be consolidated for trial before the

court with the case of J. A. Vance vs. Mutual Gold

Corporation, No. 103068, in said court, and the
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court having heard the testimony of witnesses for

plaintiffs and for defendant, and the argument of

coimsel, being fully advised in the i^remises, noAv

makes the following

FINDINGS OF FACT

I.

That plaintiff, Vance Lumber Company, now is,

and at all times herein mentioned was, a corpora-

tion organized under the laws of the State of Wash-

ington, and that it has paid its license fee last due

the State of Washington.

II.

That defendant, Mutual Gold Corporation, now

is, and at all times herein mentioned was, a cor-

poration organized and existing under the laws of

the State of Washington.

III.

That at all times hereafter mentioned up to Sep-

tember, 1938, plaintiff J. A. Vance was a stock-

holder, a member of the Board of Directors, and a

Vice-President of defendant company.

IV.

That about the year 1932 defendant as vendee

acquired by contract of ])urchase certain mmmg
property sitiuite in Moiio County, California, for
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the total purchase price of $150,000, $10,000 of

which purchase price had been paid prior to Au-

gust, 1936, and that the purchase contract as amend-

ed provided for the pajanent of $10,000 November

1, 1937, and a like sum on November 1st of each

year thereafter until November 1st, 1941, when the

entire balance became due and payable. That said

contract required that the vendee, defendant herein,

should prospect and develop said mining property

and that defendant had spent considerable sums of

money up to August, 1936, in such prospecting and

development work to the extent that its financial

]'esources had become exhausted.

V.

That about August, 1936, defendant being in need

of funds to continue development of said mine and

for jorospecting same, })ursuant to authorization of

the Board of Directors, borrowed approximately

$30,000 from plaintiffs herein and other stockhold-

ers of defendant corporation and delivered to the

several stockholders by whom such loans were made,

its notes designated by it as "production notes."

That said notes were on a common form, diifering

only as to the amount of loan represented thereby,

said form being as follow^:
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''No

$

'

' Spokane, Washington

"For Vahie Received, the undersigned, a

Washington corporation, agrees to pay to

the sum of

Dollars, without interest, out of net production

receipts accruing from the sale of ores from its

mining property, before any dividends shall be

declared or paid by it upon its capital stock,

and in no other manner whatsoever, except that

in case of a voluntary or involuntary sale of its

mining property, m\j balance unpaid hereon

shall be paid out of the proceeds thereof before

any distribution shall be made to its stock-

holders.

'' 'Net production receipts' hereinbefore re-

ferred to shall be construed to mean such re-

ceipts as sliall remain after deducting therefrom

all of the costs of producing, handling and mill-

ing said ore, necessary corporation expenses and

taxes, a reasonable sum of mine development,'

such sum as the Board of Directors shall de-

termine may be necessary for the purchase

and /or payment of necessary mining equip-

ment, and payments on account of the purchase

price of said mining property, by royalty or

otherwise.

"All sums which the undersigned shall have
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for the retirement of this and similar certificates

shall be applied pro rata upon the same.

''The execution of this certiticate has been

authorized by resolution of the Board of Di-

rectors.

''Dated this day of , 1936.

"MUTUAL GOLD CORPORATION
"By

President.

"Attest:

Secretary"

That plaintiffs loaned to defendant and hold pro-

duction notes as hereinbefore described in the fol-

lowing amounts:

J. A. Vance $8000.00

Vance Lumber Company 6000.00

W. CI. Pebbles lOOO.OO

Louise Woodward 1000.00

VI.

That plaintiff, J. A. Vance, as a condition for

making such loans by himself and by tlie Vance

Lumber Company, of whicli he was an officer and

a large stockholder, required that he be selected

as manager of defendant company to operate said

mine, and pursuant thereto defendant entered into

a contract witli the said J. A. Vance as follows:

"This agreement, made and entered into this

29th day of August, 1936, by and between Mu-
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tual Gold Corporation, a corporation, party of

the first part, and J. A. Vance, party of the

second part, Witnesseth:

''That Whereas, the party of the first part

is contemphiting the raising of approximately

the sum of $30,000. to place its minmg property,

located near Mono Lake, Califomia, in opera-

tion; and

"Whereas, the party of the second part has

agreed to assist in the raising of said amount

to the extent which he has heretofore advised

the board of directors of the party of the first

part; and

''Whereas, the party of the first part has

agreed, if said fmid is raised, the party of the

second part shall serve as general manager

under certain terms and conditions ; now, there-

fore,

"It Is Agreed as follows, to-wit:

"That the party of the second part is hereby

employed as general manager of the party of

the first part, with full and complete authority

for and on behalf of the party of the first part

to expend the sum of $30,000 to place the mine

of the part}^ of the first part in production and

to j)ay such obligations which shall have been

jncurre':! by the company in connection with

said property during the months of August and

September, 1936.

"That the party of the second part shall re-

main as general manager of the party of the
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first part after the said mine shall have been

placed in production and during the operation

of said mine until such time as the said sum

of $30,000 shall have been fully repaid to parties

advancing said funds to the part}^ of the first

part, in accordance with the terms of such

agreement as shall be made by first party with

parties advancing said funds.
'

' That the party of the second i)art shall serve

without any compensation whatsoever, except

that he shall be entitled to full reimbursement

for all expenses which he shall incur in con-

nection with his position as general manager,

which said expenses shall be paid monthly.

"The party of the second part shall employ

M. J. Keily as a mining engineer upon said

property if he is able to make satisfactory ar-

rangements with him; but if not, party of the

second part shall have the right to employ such

mining engineer as he may select with the ap-

proval of the board of directors of the first

party.

"That in the event of the death, resignation

or inability of the party of the second part to

act as the general manager, those subscribing

for the said sum of $30,000 shall have the right

to designate a new general manager and the

party of the first ])art agrees to employ such

general manager as may be designated; and in

connection with the designation of such general

manager, if those raising said funds are unable
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to agree in the selection of the general man-

ager, those advancing a majority in amount of

the funds shall have the right to designate the

new general manager to be appointed in the

place and stead of the said party of the second

part.

"That the said funds so raised for the pur-

pose of placing the said mine in production

shall be placed in a special fund of said cor-

poration and may be withdrawn only upon the

check of the party of the second part for and

on behalf of said corporation, or such other

party as the party of the second part may des-

ignate; but in the event that the party of the

second part shall designate any other person,

except Gr. F. Ferbert or such other party as

may be suitable to first party, to withdraw said

funds, the party of the second part shall be

responsible for the withdrawal thereof.

"That the party of the second part shall

incur no personal liability for any matter or

thing whatever which he may do for and on be-

half of this corporation while acting under the

terms of this contract, and as general manager

of said corporation, and shall incur no personal

liability for any contracts or obligation wliicli

he may incur for and on behalf of the party of

the first part, while acting as general manager

of the party of the first part, nor shall second

])arty be liable for any mistakes or errors in

judgment or any omissions of any character
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while acting as general manager of the first

party as herein provided.

"In Witness Whereof, we have hereunto set

our hands and seals the day and year in this

instrument first above written.

(Signed) MUTUAL GOLD CORPORATION
By J. E. STIEGLER,

President.

(Signed) Attest: E. FUSON,
Secy.

First Party.

(Signed) J. A. VANCE,
Second Party.

"The foregoing contract is hereby approved

by the following as directors of Mutual Gold

Corporation, a corporation.

(Signed) J. E. STIEGLER
(Signed) W. L. GRILL
(Signed) RUSSELL F. COLLINS
(Signed) J. A. VANCE
(Signed) R. P. WOODWORTH
(Signed) FRED P. FREEMAN"

VII.

That operating under said contract said plain-

tiff, J. A. Vance, took sole charge of the said mine

and the expenditure of the $30,000, which was

placed in a special fund in a bank at Bishop, Cali-

fornia, subject only to his check and the check of

others authorized by him. That at the time plain-
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tiff, J. A. Vance, took charge of operations at said

mining property, there was on the property a small

mill suitable primarily as a pilot mill for develop-

ment puri)oses which said plaintiff Yance assured

the Board of Directors of defendant company, from

his knowledge and examination thereof, he could

operate at a profit and repay therefrom the said

production notes.

VIII.

That after making said contract said plaintiff

J. A. Yance took charge of said mine and funds

and proceeded to operate said mining property and

mill ores extracted therefrom in said mill with the

result that he received proceeds from mint returns

of approximately $40,000, all of which returns in-

cluding monies derived from production notes he

expended in the operation of the mine and mill and

no net profits were derived from his operation of

the mill with which to pay the production notes or

any part thereof.

IX.

That plaintiff, J. A. Yance, continued the opera-

tion of said mine and mill under said contract until

the spring of 1938 when all of the funds belonging

to said company including the funds derived from

the loans on production notes, the proceeds of mint

returns and also considerable sums of money ad-

vanced by said plaintiff, J. A. Yance, and other

stockholders of defendant company had been ex-
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hausted and the said plaintiff, J. A. Vance, ceased

operations at said property and ordered said mill

shut down.

X.

That immediately thereafter plaintiff, J. A.

Vance, reported to the Board of Directors of de-

fendant company that it would be necessary to place

a mill on said property having a daily capacity of

at least 100 tons in order that the same might be

operated profitably.

XI.

That plaintiff, J. A. Vance, with a mining en-

gineer by the name of Cole, examined a used mill

located in the State of California having a pur-

ported capacity of lOO tons per day and recommend-

ed its purchase to the Board of defendant company.

That he contacted various mining companies in an

endeavor to interest them in taking over the de-

velopment and operation of defendant's properties

for an interest therein and after being unsuccessful

in his attempt to interest any other companies

therein, Lloyd Vance, son of J. A. Vance, acting

on behalf of J. A. Vance and Vance Lumber Co.,

proposed to take over tlie operation and develop-

ment of the properties of defendant com])any under

a contract, which is in evidence herein as Exhibit

A29 and made a part hereof as though Avritten out

in full herem.
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XII.

At a meeting" of the stockholders of defendant

company held at the office of the company on Au-

gust 6, 1938, for the specific purpose among others

of authorizing the Board of Directors to take action

on the Lloyd Vance proposed contract or any other

contract that might be advisable, a resolution was

passed by the unaminous vote of more than two-

thirds of the outstanding stock, plaintiffs all being

present in person or by proxy and voting therefor,

which resolution is as follows

:

''Resolved that the Board of Directors of this

corporation be and they are hereby authorized,

empowered and directed to sell, lease, deal with,

operate, exchange or otherwise dispose of, to

any person, persons or corporation, desiring to

purchase, lease, deal with, exchange, operate

same, any part of or all of the assets of this

corporation, at such time or times, for such

price and upon such terms and conditions, for

cash or otherwise, including the exchanging for

shares in another corporation, domestic or for-

eign, as they in their absolute discretion deem

expedient, advisable or desirable, and to per-

form nny other acts in this connection which

in their judgment they may deem necessary or

adAHsable."

XIII.

That pursuant to said resolution the Board of

Directors of defendant company through its officers
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on September 2, 1938, entered into a contract with

one Frank A. Garbutt of Los Angeles, California,

to take over the development and operation of de-

fendant's mining property, said contract being in

evidence herein as Exhibit AlO and made a part

hereof as tliough set out in full herein.

XIY.

That thereafter, to-wit, on or about December 17,

1938, another and further contract was entered into

between defendant corporation, the said Frank A.

Garbutt and Log Cabin Mines Company, a corpora-

tion organized under the laws of the State of Cali-

fornia, and pursuant to the terms of the first con-

tract, Exhibit AlO above referred to, wherein for

valuable consideration the said Log Cabin Mines

Company undertook to become the operating com-

])any in carrying on the development and operation

of said mining property, said contract of Decem-

ber 17, 1938, being in evidence herein, marked Ex-

hibit A17 and made a part hereof as though set out

in full herein.

XY.
That the said contracts hereinbefore referred to

were made by the Board of Directors of defendant

company with the purpose and intent that out of the

net proceeds of said mining property defendant

company would pay all its outstanding indebtedness

iuchiding the production notes hereinbefore de-

scribed and tlint on August 23rd, 1939, in order
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that there might be no question as to their intention

the said Board of Directors of defendant company

entered into a supplemental agreement with the

said Frank A. Garbutt and Log Cabm Mines Com-

pany specifically providing that after the repayment

of the amounts advanced by the operating company

for labor and machinery and any other expenses as

in said contract provided that the net proceeds of

said mining property belonging and accruing to de-

fendant should first be paid to the discharge of the

said production notes and any other indebtedness of

said defendant, which agreement was admitted in

evidence as Exhibit A35 and is hereby referred to

and made a part hereof as though set out in full

herein.

XVI.

That the said Log Cabin Mines Company and the

said Frank A. Garbutt have ever since the making

of said contracts diligently and faithfully expended

labor and money in the development of the said min-

ing property installing thereon a new mill capable

of milling in excess of 100 tons of ore per day, to-

gether with other proper machinery and equipment

so that the total expense of equipping and develo])-

ing said property by the said Log Cabin Mines

Company and Frank A. Garbutt since the making

of said contract has exceeded the sum of $100,000.

From the foregoing Findings of Fact, the court

makes the following

:
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Conclusions of Law

I.

That defendant corporation has not put it out of

its power to pay the production notes out of net

production receipts accruing from the sale of ores

from its mining property, nor has it jeopardized or

interfered with the rights of its creditors.

II.

That plaintiff, J. A. Vance, by his conduct and

acts terminated his contract as general manager of

defendant company and also abrogated same by his

inability to carry out the terms of his contract by

placing the mine in profitable production.

III.

That plaintiffs by voting for the resolution under

which the Board of Directors of defendant com-

pany entered into the contracts referred to in the

findings herein estopped themselves from thereafter

attempting to repudiate or set aside said contracts.

IV.

That the Board of Directors of defendant com-

pany in authorizing the execution of said contracts

for the development and operation of its mining

properties acted without fraud and in the exercise

of their sound discretion.

V.

That the due date of the production notes of plain-

tiffs herein has not been accelerated by the acts of
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defendant or its officers and that said notes are not

now due and payable.

VI.

That defendant is entitled to a judgment dismiss-

ing the action of plaintiffs and to have judgment

against plaintiffs for its taxable costs herein.

Done in Open Court this 14th day of February,

1940.

CHAS. W. GREENOUGH
Judge.

Presented by:

E. W. WELLER.

[Endorsed] : Filed Feb. 14, 1940. Frank C. Nash,

Clerk.

[Title of Superior Court and Cause.]

JUDGMENT
The above entitled action having come on for

trial before the undersigned one of the Judges of

the above entitled court, and plaintiffs being per-

sonally present and represented by their attorneys,

W. H. Abel and O. C. Moore, and the defendant

being represented by its officers and by its attor-

neys, D. B. Heil and E. D. Weller, and the court

having heard the evidence adduced by witnesses for

plaintiffs and for defendant, and the argument of

counsel, and having heretofore made and entered its

Findings of Fact and Conclusions of Law, and it
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appearing tliat the plaintiffs made and filed herein

their bond conditioned for the payment of any judg-

ment for costs that might be awarded against them

with United Pacific Insurance Comj^any, a corpora-

tion, authorized to execute bonds in the State of

Washington, as surety, up to the sum of $200, now

therefore, it is

Ordered, Adjudged and Decreed that the above

entitled action be and the same is hereby dismissed

witliout prejudice. It is further

Ordered, Adjudged and Decreed that the defen-

dant have and it is hereby granted judgment against

plaintiffs, J. A. Vance, Vance Lumber Company, a

corporation, W. G. Peebles, and Louise Woodward,

and each of them, for its taxable costs and disburse-

ments herein incurred and further for judgment

against United Pacific Insurance Company, a cor-

i:>oration, for the amount of such taxable costs and

disbursements in no event to exceed the sum of $200

against said corporation.

Done in Open Court this 14th day of February,

1940.

CHAS. W. GREENOUGH
Judge.

Presented by:

E. D. WELLER.

[Endorsed] : Filed Feb. 14, 1940. Frank C. Nasli,

Clerk.
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LLOYD J. VANCE,

called as a witness on behalf of Plaintiffs in rebut-

tal, being first duly sworn, was examined and testi-

fied as follows:

Direct Examination

The Clerk : Will you state your name ?

A. Lloyd J. Vance.

Q. By Mr. Abel: Are you the son of J. A.

Vance ? A. Yes.

Q. And you live at Seattle? A. Yes.

Q. You were a director of Mutual Gold Cor-

poration on June 6, 1939, were you? A. Yes.

[511]

Q. All right. What was said on the subject of

a quiet title suit by Mr. Garbutt, if anything?

A. There wasn't anything said about a quiet

title suit, as I recall. Mr. Grill started reading a

written document that was supposed to relate what

this meeting was about, apparently had been pre-

pared beforehand, and he read it rather hurriedly;

and, as I understood it, in this statement he said

that Garbutt was going to bring a quiet title suit

and that they were deciding—that the board had

decided not to fight it; and a vote was taken and

I opposed it, the only dissenting member. [512]

Cross Examination

Q. By Mr. Hinckle: Mr. Vance, did you say

that Mr. Russell Collins was there as a director at

that time? A. At which meeting?
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Q. The meeting of June 6th, 1939?

A. Why, it seems to me that he was there.

Q. The minutes which are now in evidence show

that the directors present were J. E. Stiegler, G. H.

Ferbert, W. H. Grill and Lloyd Vance. In view of

that do you wish to amend your statement?

A. Well, I don't recollect.

The Court: Doesn't the record speak for itself

on that?

Mr. Abel: Yes; and we do not deny the record

on the subject.

Q. By Mr. Hinckle : L^pon the question of your

understanding of the resolution, the resolution, ac-

cording to the minutes, was

:

''It was moved and seconded that inasmuch

as Mutual Gold Corporation has no interest in

the mining claims in California at this time

that the company makes no defense to the ac-

tion of Mr. Garbutt brought to quiet title to

said claims in the Log Cabin Mines Company."

Did you hear that word "brought" or did you

notice that when it was read ?

A. iSTo; I didn't. It was read very hurriedly.

[515]
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JOSEPH A. VANCE,

called as a witness on behalf of plaintiffs in rebut-

tal, having been previously duly sworn, was ex-

amined and testified as follows

:

Direct Examination

Q. By Mr. Abel: Mr. Vance, did you hear the

testimony of Russell Collins in substance and effect

that you told him in October, 1938, at the mine or

Leevining or in that vicinity, "to hell with the small

stockholders of Mutual Gold Corporation'"?

A. I never said such a thing.

Q. No. Did 3^ou hear his statement ?

A. Oh, yes.

Q. Did you at that time, place or occasion, or at

any other time, ])lace or occasion, make such state-

ment or statement of similar import? A. No.

Mr. Abel : That will be all.

The Court: I would like to ask Mr. Vance some

questions if I ma}^

Mr. Abel: Yes.

Q. By the Court: Mr, Vance, in looking over

the exhibits during the night I find here a number

of exhibits, starting in with Exhibit B, a letter to

the stockholders of Mutual Gold. Who prepared tliat

letter for you?

A. Well, I prepared it with the approval of Mr.

Abel. [518]

Q. Mr. Abel has been your attorney throughout

nil these disputes in the Mutual Gold, has he not?
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A. Oh, he has been our attorney for 25 years I

guess.

Q. And you at all times consulted him concern-

ing these problems?

A. Well, most of the time.

The Court: Now, this letter, did Mr. Abel—

maybe you can answer that, Mr. Abel.

Mr. Abel : Yes, your Honor ; I think I can, your

Honor. I would like to state that my first acquain-

tance with this matter dated from August 13, 1938,

and that I attended the directors' meeting on that

date when the DeMille proposal came in.

The Court: And did you help prepare or ap-

prove the various letters that Mr. Vance sent out

to stockholders and the production note holders?

Mr. Abel: Yes, your Honor; that Mr. Vance

sent out. I had nothing to do with nor did I know

of until after their issuance the Bateham notice

that was sent out.

The Court: I note in these exhibits—I don't re-

member just which one, B, C or D, along in there

—

a recognition, at least knowledge, of the Garbutt

contract and the provision for the forming of a new

corporation.

Mr. Abel : Yes, 3^our Honor.

The Court: So that the minority stockholders

were not ignorant of that situation? [519]

Mr. Abel : That depends upon the date, your

Honor.
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The Court: Well, let us see if I can find one

here.

Mr. Abel: I was not at the August 6th meeting.

The Court: Did you prepare or have anjrthing

to do with the letter of September 13th, signed by

Mr. Woodworth and a number of stockholders?

Mr. Abel : No, your Honor ; I did not have any-

thing to do with preparing that.

The Court: May I call your attention to this

and ask 3^ou whether or not—and I am asking you

because you were representing the minority group

and the claim has been here, at least the facts have

been brought out, that the majority group, as we

will call them for the sake of convenience, Garbutt

and the majority of the board of directors, had in

their various communications kept in the dark va-

rious matters of the Log Cabin.

Mr. Abel: Yes, your Honor. We found it out

in a very fragmentary way.

The Court : For instance, this part here

:

(Defendants' Exhibit G.)

''We, as the stockholders of the Mutual Gold,

therefore, after being fully advised in regard

to said contract, as well as the Lloyd J. Vance

proposed contract, believe it our duty to advise

you that the Garbutt contract contemplates the

immediate transfer of all of the assets which

the Mutual Gold now owns [520] in exchange

for stock in a new corporation to be formed

by Garbutt; that the said contract is, in our
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opinion, woefully lacking in covenants binding

the Garbutt Corporation. To part with all of

our holdings, as contemplated by the Garbutt

contract, without binding such corporation to

more defmite performance is dangerous and

might result very disastrously to the stock-

holders of the Mutual Gold. We are, therefore,

definitely opposed to the Garbutt contract and

believe that it should be rejected."

Now, there is a letter signed by numerous stock-

holders.

Mr. Abel: What is the date of the letter, your

Honor ?

The Court : September 13, 1938.

Mr. Abel : September 13, 1938.

The Court: And I was wondering if you had

any knowledge of the contents of that letter?

Mr. Abel : Yes, your Honor, but I did not learn,

—I did not see or learn of the contents of the con-

tract until after it was executed.

The Court: Well, of course, this is after the

date of the execution of the contract.

Mr. Abel: Yes.

The Court: And here is another letter dated

September 20, 1938, marked Defendants' Exhibit

E, to the stockholders, sigTied by Dunn, Peebles,

and others. Did you prepare that [521] letter?

Mr. Abel: No, your Honor. I did not represent

tlie—I think I know who did prepare it, but I think
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I knew what was in the letter, anyway. And I mean

by that at the time.

The Court : And the letter of January 30, 1939,

marked Defendants' Exhibit F, signed by "A. P.

Bateham." Did you prepare that letter?

Mr. Abel: No, 3^our Honor. I had nothing to do

with that.

The Court: But you were aware of the contents

at or about the time it was sent out ?

Mr. Abel : That was dated January 30th, was it ?

The Court: Yes.

Mr. Abel : I did not learn of that until February

3rd or 4th after it vras issued. I learned of it at

Spokane either the evening of the 3rd or the morn-

ing of the 4th of February, which I think was the

date of the meting.

The Court : Here is a letter that is undated, but

has a pencil notation on it "Sent about 9/12/38",

Defendants' Exhibit B, signed by "J. A. Vance",

a rather lengthy letter. Did you i:)repare that letter ?

Mr. Abel : No ; I did not prepare that letter, your

Honor. I was furnished with a copy within a day

or so of the date it was sent out.

The Court: That is all.

Mr. Hinckle : I have no cross examination. [522]

The Court : That is all, Mr. Vance.

Mr. Abel: Your Honor, I think under the cir-

cumstances I am almost required to take the stand.

I do not like attorneys taking the stand, myself.

[523]
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AV. H. ABEL,

a witness on behalf of plaintiffs in rebuttal, being

first duly sworn, testified as follows

:

The Witness: I desire to slightly correct my
statement of a little while ago. I represented some

of the production note holders, not all of them. I

represented Mrs. Woodward, Mrs. WoodAvorth, W.
Ct. Peebles, J. A. Vance and the Vance Lumber

Compan}^

My representation of the minority stockholders,

if they may be called such, arose and existed only

to a limited extent. The stockholders' meeting was

called to be held on September 24th at Spokane to

pass upon, ratify, or reject the Garbutt contract

of September.

The Court: Which agreement was cancelled.

A. Yes; that was cancelled. There had been an

active canvassing of stockholders and a letter to

which the Court has called our attention, I think

of September 12th, had gone out to the stockholders

and the campaign was so vigorous that the meeting-

was called off. We ap2)eared at the office of Dr. Col-

lins, the brother of Russell Collins, which was the

company office of Mutual Gold Corporation, on the

morning of the 24th of September. Mr. Collins wns

present—I mean Dr. Collins was present, and Mi*.

Weller, the attorney for the company, Mrs. Fuson

also was present. There wei*e a number of us there,

maybe 15 or 20 stockholders. O. C. Moore was pres-

ent and Mr. Woodworth was present. And we [524]
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requested an opportimity to see the proxies that had

been sent in for the meeting and Mrs. Fuson, on

advice of Mr. Weller, declined to permit us to see

the proxies.

Those present adjourned to the office of Mr. Bate-

ham and organized the Stockholders' Protective

Committee contemplated. I was not retained by that

committee. My name was, however, signed to the

complaint in the quiet title suit later brought by

Bateham in Spokane County. I did not prepare the

pleadings in that case and did not participate nor

was I present, but, as I stated, my name did appear

upon the complaint, but there was no relation other

than as stated and no contract of employment or

retainer.

Q. By the Court : At none of these meetings, if

I remember correctly, directors' meetings that you

attended, was Mr. Garbutt present ?

A. Not any. I think I would like to say, your

Honor, I have a clear memory of the meetings

which I did attend. The first meeting that I at-

tended was August 13th, at which the DeMille pro-

posal came before the board. The persons who sub-

mitted it were Russell Collins and G. H. Ferbert.

That was the first time I had ever met Ferbert,

Stiegler, Cole, who was present, the engineer, Mr.

Hickcox, I think was present. I had met him once

before, some 3*ears before.

Q. Did you ])repare the Vance Proposal?
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A. Yes ; I prepared that, your Honor, but I pre-

pared [525] that as attorney for

Q. Mr. Vance? A. for Lloyd Vance.

[526]

PLAINTIFFS' EXHIBIT 98

Seattle, Washington

August 12th, 1938

Board of Directors,

Mutual Gold Corporation,

401 Fernwell Building,

Spokane, Washington.

Gentlemen

:

I herewith submit the following proposition with

respect to your holdings and property situate in

Mono County, California.

I will, forthwith upon your acceptance of this

offer and my proposition as herein contained, or-

ganize a corporation under the laws of the State

of Washington having a capital stock of $162,500.00,

divided into 650,000 shares of common stock of the

par value of 25 cou^s eixvh. Such corpora-

tion shall be known as the Mono Lake

Company, or by such other name as I may decide

upon. Articles of Incorporation shall provide that

the amount of paid in capital with which the cor-
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poration will begin business shall be $70,000.00.

Such corporation so formed by me is to take over

all of the mining property and equipment of your

Corporation and to operate the same under the

proposed terms and agreements as set forth in the

memorandum of Agreement hereto attached and

made a part hereof, and your acceptance of this

offer will be an agreement by you to execute such

agreement forthwith upon the completion of the

organization of such corporation, subject, of course,

to such changes as may be mutually agreed upon

prior to the execution thereof.

In further explanation of the Agreement hereto

attached, I have made arrangements with Mr. R. J.

Cole, Mining Engineer, who recently made an ex-

amination of the property for your Company, and

whose report you liave, to act as superintendent in

complete charge of operations, and Mr. Cole has

agreed with me to so act for the new corporation

for a period of at least one year, and it is my
intention to use my best efforts to have Mr. Cole

continue in such capacity as long as his services

may be secured and be satisfactory to you and the

Operating Company.

It is understood, however, that no personal lia-

bility of an}^ kind, character or description shall

rest upon me other than as to the forming of such

corporation as herein contemplated, and that any

and all liability with respect to carrying out the

terms of the said contract, after the organization of
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said corporation and the execution of the said con-

tract shall be upon the corporation so formed, and

not upon me.

Respectfully submitted,

LLOYD J. VANCE
c/o Vance Lumber Company,

Joseph Vance Building,

Seattle, Washington.

Q. Mr. Abel, before the recess you testified that

the knowledge of contracts came to you as attorney

for certain minority stockholders in a fragmentary

way. I wish you w^ould please explain that state-

ment.

A. We found them out always at later dates,

with very much difficulty in finding them out. I

went to the expense even of retaining a lawyer at

Bridgeport in Mono County to watch the records

to see if anything went on file. The original De

Mille proposal was copied and we were sup])lied

with a copy as of the 14th of August. The sub-

scribed contract was not made available to us

until the morning—I may be mistaken as to one

morning—on either the 22nd or the 23rd of Au-

gust—no ; of September, just before the [530] meet-

ing of stockholders to ratify was to be on the 24th

of September; and it was either one day or two

days before that we saw that contract for the first

time.
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The contract of October 31st—I was wholly un-

aware, and I was trying to watch—I was wholly

unaware of the contract of September 22nd. The

deed to Mr. Garbutt of September 21st was not

filed of record imtil November. We learned that

he had a deed and opportunity to see that deed was

denied us on the 27th of September. On that date

Mr. Garbutt told us he would not take any position

as to whether he claimed as OAvner or otherwise, and

we could not see the instrument; and we did not

see the instrument until after it was filed.

The contract of October 31st was not knowTi to

me, anyway, until I took Mr. Garbutt 's deposition

the followmg August. The contract of November 1st

did not come to my attention at least until the fol-

lowing August.

The contract of December 17th was the first inti-

mation—and I was on the lookout to get informa-

tion—was not mitil either the—it was some time

after the 10th of January that Mr. Grill supplied

us with a copy.

The quiet title suit in California, the first inti-

mation of any kind that I had of it was when the

answer in this case came in. [531]

Cross Examination

Q. By Mr. Hinckle: When did you first come

to Los Angeles to confer with Mr. Garbutt and

others ?
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A. On the morning of September 26th, 1938.

We left—I would like to say that we left Spokane,

we drove from Spokane to Portland in order to

catch the train to be present upon the 26th.

Q. At that time you knew all about the con-

tents of the Garbutt contract, did you not?

A. I had a copy of the Garbutt contract which

I had received a day or so before, that is, a day or

so before the Spokane meeting, the stockholders'

meeting which was to have been held on September

24th.

Q. What did you say was the first directors'

meeting you attended? A. August 13.

Q. Mr. Vance was a director of the board of

the Mutual all that time, wasn't he?

A. Until he resigned, which was, I think, on

September 19th. [532]

Q. By the Court: Did you prepare this letter

that is marked Plaintiff's Exhibit 98, in which the

proposal was modified, in which Mr. Cole is to be^

—

A. Oh, no. I did not prepare that, your Honor.

Q. You had knowledge of its contents?

A. Oh, yes. It was discussed at the August 13th

meeting to overcome the objections to J. A. Vance.

[533]
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J. R. STURGEON,

called as a witness on behalf of plaintiffs in re-

buttal, having been previously duly sworn, was

examined and testified as follows:

Direct Examination [534]

Q. But did you reinaiu at the mine and mill

after the mill quit running in '38 under Vance?

A. Yes, sir.

Q. What was the condition of the mine as to

cave-ins at that time?

A. Well, the only cave-in that was there at that

time was on the 125 level.

Q. What were the dimensions of the cave-in?

A. Well, the main working drift was closed for

about 50 feet.

Q. And as to whether or not that was the con-

dition when the mining operations were resumed

imder Mr. Garbutt? A. It was. [535]

A. Well, the expense of timbering and removing

the cave, the labor of that.

Q. Well, what would be the cost of it?

A. Oh, I would say at that time it could be

removed for $10 a foot.

The Court: How^ much?

A. $10.

Q. By Mr. Abel: And there were 50 feet?

A. I think it could have been cleaned out for

$500 at that time. I couldn't say what the cave was

after.
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Q. By the Court: You heard Mr. Garbutt's

general description of this mine as to being broken

up. Is that true? A. Yes, sir.

Q. And the tendency to cave in?

A. Yes, sir.

Q. Has that been one of the problems up there?

A. It has. The ground is very broken up. [536]

J. R. Sturgeon Recalled

Further Direct Examination

Q. By Mr. Abel : As to whether this mine is an

exception, or is it like many mines, in respect to

the problem of cave-ins?

A. Well, I would say that there is several mines

that I worked in with that condition, broken u])

country.

Q. Were there any cave-ins while you ^vere

working for Garbutt there?

A. No, sir.

Q. There were none?

A. Not while I was there.

Q. By the Court : Did all the tunnel work have

to be timbered?

A. Practically all of it; yes, sir.

Q. By Mr. Abel: And lagging?

A. Yes, sir.

Q. Installed, too? A. And spiling. [537]
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M. F. HALEY,

recalled as a witness on behalf of plaintiffs in re-

buttal, having been previously duly sworn, was

examined and testified as follows:

Direct Examination

Q. By Mr. Abel: What is Exhibit for Identifi-

cation 97? A. 97?

Q. Exhibit 97. That is the number of the ex-

hibit. What is the paper?

A. That is a receipt that I was requested to

sign with their bookkeeper that had been put in as

chief accoimtantist at the mine, a receipt for my
wages.

Q. Who was ''E. S. S."?

A. This is Mr. Sherwood.

Q. He was the bookkeeper at the mine?

A. Yes, sir.

Q. When did you get that paper?

A. I got it on that date.

Q. What date?

A. It was fourth month, 15th day, '39.

Q. April 15, 1939? A. Yes, sir.

Q. It bears the signature of ''Mutual Gold Cor-

poration, employer." You stated that up to that

time your statement of wages and deductions were

always under that signature?

A. Yes, sir; they were. [539]

Q. "Mutual Gold Corporation, Employer"?

A. As far as I can remember back.



vs. Frank A. Garhutt, et al. 675

(Testimony of M. F. Haley.)

Mr. Abel: I offer the exhibit in evidence, iden-

tification 97.

The Clerk: Exhibit 97. [540]

Q. With respect to the cave-in on the 125-foot

level what were the dimensions of the cave-in at

the time you quit working under the Vance man-

agement, I think you said in May, 1938?

A. 1939.

Q. 1938.

A. Oh, for Vance; yes. Well, the extent, there

was a caved place there right close to the mill, I

should say about 60 feet from where the place was

graded for the concentrating tables, and that was

—

Q. The precise location is not important, but

its size and dimensions is the thing.

A. The diameter of tliat at that time, even up

until the time that I left there, for that matter, was

about, I would say, about 40 feet, maybe 50 feet

in diameter, and possibly 20 to 30 feet down to

where it had settled.

Q. The surface of the earth had just settled

down? A. Yes; settled down.

Q. Sort of a sump hole, as it were?

A. Yes, sir. [541]
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Los Angeles, California,

Friday, March 21, 1941, 2:00 P. M.

Mr. Abel: May it please the court, I owe it to

the court and to myself to correct an error as to

dates in my testimony, if I may do that at this

time.

The Court: Certainly.

Mr. Abel: The Garbutt contract came to my
attention more than two days earlier than the

contemplated meeting of stockholders on September

24th. I find that it came to my attention on the 9th

day of September and was followed by the undated

J. A. Vance letter which was sent out on or about

the 12th day of September. [549]

CROSS-COMPLAINANT'S EXHIBIT U
Frank A. Garbutt

Suite 712 411 West Seventh Street

Los Angeles, California

July 8, 1940.

Directors,

Mutual Gold Corporation,

Mr. J. E. Stiegler, President.

Gentlemen

:

I made you a detailed report on January 8th,

1939 and another upon January 8th, 1940.

You have also been kept in daily touch with the

conditions at the mine by copies of many of the
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routine letters which not only give details of opera-

tions but also have a more or less personal touch

that serves to acquaint you with what I am trying

to accomplish in building an organization for your

protection, and some of the difficulties of accom-

plishing it.

It is the popular impression of the non-profes-

sional investor that all you have to do to operate a

mine successfully is to employ a manager or, per-

haps, only an engineer and turn the business as

well as the technical details over to him and your

troubles will be over.

The average so-called mining engineer, even

though he possesses a proper technical education,

is usually a notoriously poor business man; com-

petent mine managers are about as scarce as hens'

teeth and, strange as it may seem, the boards of

directors of mining companies usually do not have

much knowledge of mining although they may be

good business men.

This is not vital if they are successful (which is

not usually the case) in securing competent techni-

cal guidance and efficient local operative manage-

ment.

No enterprise is safe that depends upon the abil-

ity, continuity, honesty and the knowledge of one

man and not the smallest part of my task is to en-

deavor to build an organization that will function

properly, come what may, and become independent

of individual vagaries and the uncertainties both

of life and permanency of employment.



678 Helen M. Sutherland, et al.

(Cross-Complainant's Exhibit U continned)

As a foundation for this the Mutual Gold Cor-

poration is particularly fortunate in having a Board

of Directors, the majority of whom have had con-

siderable experience in mining matters as well as

in business, legal and administrative affairs and who

have demonstrated an unselfish devotion to the

stockholders' interest entirely devoid of any selfish

personal motives.

It becomes readily apparent to their associates

when directors, influenced by greed or hope of per-

sonal gain, grab for some advantage and put their

own interests above those of the stockholders.

The experience of your Board of Directors is

invaluable to you and the Company. Because of

their acquaintance with the early affairs of your

Company it could not be replaced and this famil-

iarity has been added to as rapidly as possible by

close contact and co-operation with this office. In

this way you also become of increasing importance

to me and to the ''Log Cabin," the success of which

depends upon our combined effort and judgment at

this time and in the future.

It may very well transpire that your knowledge of

the affairs of the Company may be the best protec-

tion that my estate will have in the future so that

I am not entirely unselfish in desiring that you

know all that there is to be known about the busi-

ness and welcome any advice you want to give and

reply to any questions that you may desire to have

answered, and this is one of my reasons for this

rather lengthy preamble.
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It is as essential that you should be acquainted

with, and be qualified to pass upon our organization

at the mine as it is that you should be familiar

with the business affairs of the Company.

You may have wondered at the patience I have

shown in the past and my apparent procrastination

in dealing with some of our personnel problems as

well as my impatience in others. In explanation,

let me state, that our staff at the mine, like your

Board of Directors, improves with age and experi-

ence.

Men such as we might like to employ for our

various jobs do not exist at any price that, we could

afford to pay and I believe that the men we have

should be, by previous experience with us, better

qualified than any new comers that might be avail-

able. They have demonstrated an ability and a loy-

alty that is remarkable under all of the discourage-

ments that I and conditions have subjected them

to and it has cost some money to acquaint them

with our affairs. Even if the best men in the world

came in to take their places, they would have to

learn all that our men now know and some of that

can not be learned except as the work was in prog-

ress and by going through what we have gone

through.

To put it another way, we must create men for

our jobs. It is not practical to find them already

made. Our organization is apparently gaining

strength and its strength will be our strength, espe-

cially in a long, hard pull.
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Now to our physical affairs in which you are

more directly interested. Briefly stated, our matters

have not progressed entirely to our liking, mainly

because the grade of our ore has averaged less than

we had reason to expect and because, also, the quan-

tity of ore that it would pay to mine and mill had

been heretofore rather oj^timistically guessed at

rather than scientifically estimated. However, not-

withstanding these facts, we have made some prog-

ress.

We have finally made the pajmients of ten thou-

sand dollars due to the owners November 1st, 1939,

borrowing $5000 from the bank to aid in so doing.

Out assessment work was all done and proper

notices thereof prepared by our attorney and filed

at Bridgeport.

We have taken no steps to patent additional

ground mainly because of lack of funds but partly

from lack of time to give it the personal attention

necessary to save expense.

We have put our water rights and water supply

into the best possible shape and are doing the same

with the water system itself. This work should be

practically completed and tested well before the

coming winter. We will have ample water for our

present capacity of 110 tons of ore daily and ex-

pect to have enough water for 150 tons and by re-

covering some of the water can, in all likelihood,

provide enough for 250 tons daily.

The County has accepted the road from the Rang-

er Station to our property as a County road and
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is saving us considerable expense by keeping it in

repair. This is quite an advantage as we have not

been able to proceed with the building of our new

road on account of lack of funds. We have expend-

ed about $125.00 on surveys on this road and are

getting bids on its construction preparatory to

building it when able.

We installed a two and a half inch tailings line

of extra heavy pipe in place of the two inch line

as necessitated by the increased capacity of our

new mill. This increase of tonnage pumped de-

creased the cost per ton of our tailings pumping

very materially. The two inch pipe in the original

line (which was as large as that tonnage permitted)

was salvaged and used in other lines at its full

value.

Last winter, due to the freezing of our tailings

w^ater at the tailings pond, the accumulation of ice

was such that a small portion of our slimes escaped

and, during the spring melt, found its way via

Sadie Williams Creek to Leevining Creek instead

of via Andy Thompson Creek to Tioga Lodge as

formerly during the Vance regime. This, however,

did no material damage although it required some

quick thinking and quick work by the mine staff and

our friends in Leevining to install about a thousand

feet of six inch line at our expense to do away

with the contamination of the water supply of

Leevining. The Fish and Game authorities also

registered objections but, being satisfied that we
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were doing everything possible, they made us no

trouble.

We can consider ourselves fortunate that we had

no cyanide to contend with and it is hoped that any

recurrence can be prevented, although with drink-

ing water on both sides of us, this will always be

a problem for even if we pipe our tailings or waste

water to the Lake there will always be the possi-

bility of a break in the line.

I am happy to say that as yet there has been no

considerable movement of your ''hillside tailings"

as Mr. Collins feared, and as far as I know, no

material damage has ensued. While protecting my-

self against this eventuality I did not share his

apprehension.

This year wx experienced an unforeseen condition

that did considerable damage by causing surface

water to seep into the ground to our lower levels

resulting in serious caves. According to John Simp-

son, our Superintendent, this was caused by the fact

that durmg our past warm winter the surface of

the ground at this point was not frozen as it usual-

ly is when the spring run-off occurs. While Mr.

Simpson minimizes this loss and thinks that it

could not have been prevented, and that we can

recover all of the ore temporarily lost, I am in-

clined to not agree with him. I estimate the loss as

at least $15,000 and believe it is much more but

think that the condition can be ameliorated in the

future. This is being investigated and such steps
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as seem appropriate will be taken to more rapidly

drain the surface in the future.

We were not able to use the old stamp mill for

any useful purpose, and as it was in the way, it is

being dismantled and offered for sale. I have ad-

vertised it and shown it but so far we have not

been able to obtain any offers. These efforts to sell

were commenced last year while it could still be

seen in operation but we have not been able to

obtain an offer although we would gladly sell it

for a thousand dollars: I recently had it examined

by the dealer from w^hom Mr. Vance bought it,

together with some of the other old machinery, and

have him looking for a buyer but he informs me
that there is very little likelihood of our being able

to make a sale of a mill of this kind as there is no

demand for it.

Incidentally, he stated that our present equip-

ment was modern and fine and expressed his sur-

prise at its compactness and capacity. He also wrote

:

".
. . Want to say in closing that the operation and

class of mill installed at the mine could not be more

ef&cient, it is fine."

Russell Collins is still in the Company's employ.

He is, as you might say, the watch dog of the stock-

holders. We recently gave him leave of absence to

attend to some of his business in the North during

which time, we are informed, he was sued by Vance

for $10,000, for damages charging malicious publi-

cation with intent to (quoting from Vance's Com-

plaint)

—
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"... provoke plaintiff to Avrath, expose him

to public hatred, contempt, obloquy and ridi-

cule, deprive him of the benefit of public con-

fidence and social intercourse, injure his char-

acter, blacken his reputation, impute fraud and

dishonesty, and reflect shame upon him, injure

and destroy his business as stockholder and

creditor of Mutual Gold Corporation, deprive

him of the confidence of the stockholders, of-

ficers and board of directors of Mutual Gold

Corporation. '

'

However this may be, Russell countered by suing

Vance for an accounting, alleging a partnership in

the promotion of the Mutual, and some of my at-

torneys, who have examined the pleadings, tell me

that they would rather have Russell's suit, than

Vance's. At any rate we will probably learn just

how Vance got 75,000 shares of the Mutual promo-

tion stock and also whether he paid for the rest of

his stock the same price that other stockholders

paid.

We have added to the equipment at the mine as

sparingly as was possible with economical opera-

tions. Among the equipment bought were three

hoists, one tugger and two slushers, used in mov-

ing ore in the mine and from the dump. They have

saved their cost alreadj^

As to the *' Stockholders" suit filed in the Federal

Court in Los Angeles by Abel, Moore & Anderson,

January 10, 1940, purporting to represent Helen
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M. Sutherland, 333 shares, and Charles W. Suther-

land, 333 shares, M. I. Higgens, 333-1/3 shares, and

Maybelle Higgens, 333-1/3 shares, and Helen Maude
Lorenz, 500 shares as Plaintiffs. Investigation showed

that these plaintiffs who are very small stockholders,

owning 1833-2/3 shares out of 2,641,182 shares is-

sued (about 1/14 of one per cent) knew very little

about it and apparently wished they knew still less.

The defendants, other than the Chandis Securi-

ties Company, have alleged in their answer that

Yance was behind this suit, was paying the ex-

penses, and had induced the plaintiffs to bring the

action. The plaintiffs moved the Court to strike out

this allegation, but the Court refused to do so. For-

timately, a plaintiff in such an action could not with-

draw if he w^anted to. This suit also named the own-

ers as defendants and it has not helped our stand-

ing with them.

Yance, as you already know, is *'not doing so

well" with this suit. They hired an attorney here

and have gone to some expense. I am told Yance

made the statement that he would spend $50,000 to

win this lawsuit. He must think that lawsuits can

be won by money. In my opinion, if he spent $500,-

000 he couldn't win this one. However, you never

can tell about a law suit. Nevertheless, we will not

let him dismiss this action. We want to see it tried

and see where it will lead. Also, he has made charges

of fraud that have no foundation in fact and we
will insist that this issue be tried. It seems to me
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that there is no justification whatever for the bring-

ing of this suit and all of our attorneys share this

opinion as also do a large majority of your Direc-

tors and stockholders.

Divesting it of technicalities the Complaint al-

leges a conspiracy between your Board of Directors

and me to rob you and your stockholders of your

property. As the majority of your Board are

amongst the largest stockholders, you are accused

of a conspiracy to rob yourselves.

The plaintiffs ask that the contract with me be

cancelled and demand an accounting for gold which

I have '

' wrongfully extracted,
'

' the amomit of which

is lmkno^\^l!! The facts are, that I have accounted

to you for every remittance received on the day that

it came into my hands, giving you a duj^licate copy

of the Mint returns.

Our attorneys are hopeful that the trial of this

suit together with other i)roceedings which we have

in mind will establish just exactly what happened in

the past that led up to the so-called offer of Lloyd

Vance, who was admittedly acting as dummy for

his father, Joe Vance, at a time when Joe Vance

was a Director and Manager of the Mutual and oc-

cupied a fiduciary relationship to it and therefore

debarred from acting for himself.

We expect to fix the responsibility for this suit

and for the acts that went before it. We also think

that unless the plaintiffs can establish a reasonable

basis for brmging this suit and for the allegations
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that they swore to in their Complaint that they are

not entirely devoid of liability in the matter for any

loss they occasioned the Mutual Gold thereby, in-

cluding both costs and also any damages caused by

preventing its financing especially should it develoi)

that this was a part of a conspiracy for the promo-

tion of some ulterior purpose.

The net result of the suit so far has been to pre-

vent me from getting someone to take my place and

finance you further and to force me to remain in the

mining business against my inclination and to pre-

vent tlie financing of a cyanide plant and such other

improvements and development as might seem

desirable.

Vance is materially jeopardizing any further fi-

nancing. All of this I am convinced is not with the

idea of doing the Mutual or its stockholders any

good but solel}' for the purpose of putting it to

expense for the personal purposes of Vance.

In reporting the milling results I am including

the returns from the starting of the New Mill

November 3rd, 1939, j^art of which is in my report

to you of January 8th, 1940, and bringing that down

to date so as to make it more readily understood.
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led from Nov. 3 to Dec. 6, 1939 2253 $3.84 $ 8,653.84
" " Dec. 7 to Dec. 21, 1939 1467 3.13 4,590.10
" " Dec. 21, 1939 to Jan. 4, 1940 3091 5.06 5,519.88
" " Jan. 4 to Jan. 14, 1940 938 5.68 5,333.51
" " Jan. 14 to Jan. 24, 1940 1073 7.10 7,625.24
" " Jan. 25 to Feb. 6, 1940 1155 6.01 6,945.01
'' " Feb. 6 to Feb. 16, 1940 1066 6.71 7,158.98
" " Feb. 16 to Feb. 26, 1940 1001 7.36 7,371.01
'' " Feb. 26 to Mar. 7, 1940 1092 4.75 5,194.45
" " Mar. 7 to Mar. 17, 1940 1096 5.61 6,154.75
" " Mar. 17 to Mar. 28, 1940 1157 6.18 7,153.54
" '' Mar. 28 to April 8, 1940 1209 5.29 6,396.96
'' " April 8 to April 18, 1940 1096 5.71 6,256.56

" " April 18 to April 28, 1940 1061 5.96 6,324.64
" " April 28 to May 8, 1940 1160 5.29 6,141.30

turns from Liner Clean-np 5,496.95

lied from May 8 to May 18, 1940 1090 4.41 4,813.60
'' " May 18 to May 27, 1940 866 5.05 4,377.45
" " May 27 to June 6, 1940 1002 4.95 4,967.94
" " June 6 to June 16, 1940 992 5.01 4,969.96
" " June 16 to July 3, 1940 1642 5.19 8,530.60

23907 $129,976.27

During this period of 8 months from November 3,

1939 to July 3, 1940, we milled 23,907 tons or 2738

tons per month of an average milling value of $5.-13

per ton. This was at the approximate rate of 91.3

tons i^er elapsed day, however, allowing for idle

time, we actually milled about 100 tons per working

da}'. The mill would have no trouble in handling

one hundred and fifty tons per day, and in my
opinion, with nominal additions it would handle 250

tons daily if the mine was able to furnish it. We
have recently stepi^ed up the tonnage milled to
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ap2)roxiniately 110 tons daily with the idea of mak-

ing good 100 tons daily which we will endeavor to do

as long as the mine can supply it. We do not antici-

pate much difficulty in doing this if the grade of the

ore does not decrease too much.

A considerable amount of our lost time was due

to the power being shut off on accomit of thunder

storms, etc. It was shut off because of a brush fire

recenth^ On the whole, however, the power service

has been ver}^ satisfactory.

It is fortunate for us that we have been able to

materially reduce our operating costs. We are spend-

ing a little money now in the endeavor to still fur-

ther reduce them and it is my hope to get these

costs down to $4.00 per ton or lower exclusive of

depreciation but including upkeep and repairs. This

vs'ould include all ojjerating overhead but allows

nothing for manager's salary as I am working for

nothing.

I visited the mine in company with Director Wil-

liam L. Grill in the latter part of June, spending

two weeks' time in plamiing little betterments and

going over the entire situation in detail. While there

I made some changes in management designed to

give better results. On the whole I think our staff

has done very well under all existing conditions.

We went into last winter without being as fully

equipijed as we would have liked, being short of

bunkhouse and storeroom space, etc., but the boys

made the best of it with a very fine spirit.
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You will recall that when it was deemed advisable

to discontinue work on No. 4 South last year on

accomit of water complications that we had just

encountered some ore of which we had high hopes

that ajiparently ran about $25.00. However, on re-

suming work this year, this development work was

a distinct disappointment to us.

The following is a list of the assays taken from

Car Samples of this new^ work which, at this writ-

ing, approximates 139 feet of drifting on the vein to

the South:

$11.90, $19.60, $7.00, $7.00, $1.40, $5.25, $7.00,

$6.30, $6.30, $2.80, $7.00, $10.50, $2.80, $8.75, $3.50,

$1.40, $6.30, $4.90, $3.50, $1.40, $8.05, $1.40, $4.20,

$3.50, $9.10, $2.80, $4.20, $7.70, $6.30, $3.50, $4.90,

$4.20, $5.95, $3.85, $4.20, $9.45, $0.70, $2.10, $1.05,

$0.70, $0.70, $2.10, $1.75, $1.40, $1.05, $3.50, $1.40,

$4.20, $6.30, $3.85, $15.25, $2.45, $5.25, $1.75, $1.05,

$0.70, $1.05, $5.60, $3.15, $1.40, $8.75, $7.70, $2.80,

$2.80, $1.05, $1.05, $2.80.

Tlie average assay value is $4.52. The vein has

diminished in width to two feet but it is well defined

and we should follow it South as long as it is readily

traceable. This is good prospecting.

We have had bad ground and plenty of water

which latter Russell Collins regards as indicative

of good ore. In this case it did not prove so. Lately

the water has been decreasing in the face as though

\\Q were getting through it and the ground is break-

ing better. We have also located a winze on the
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No. 4 level at a point where we had good ore and

where it seemed likely that w^e would encounter

the least amount of water.

We have cut a station at this point and at the

time of writing this report the collar sets are being

put in and sinking will be commenced immediately.

We are sinking on the vein and hope to be able

to get down fifty feet or more with a tugger. We
also hope that the winze will be dry for a little way

at least but have an electric pump doped out to

handle the water should the showing of ore and

values warrant it. This is the best possible prospect-

ing and will tell us more about the mine than any

other work that could be done with our x^i'esent

knowledge.

On No. 2 North level we drove quite a distance

beyond any i)robable pay ore and as the formation

is broken up and faulted we discontinued further

prospecting in that direction on No. 2 North. We
expect, however, to drive into the vein to the North

on No. 4 where we expect to find a coujjle of hundred

feet of mill ore, which we need. If we do not en-

coimter it we will at least get some information as

to the rake of our ore bodies.

I expect to send a large Caterpillar to the mine

in a few days to extend and perfect our tailings

ponds in view of our last winter's experience at

which time we expect to do some further surface

stripping and prospecting. Last year we did some

that was very informative if not successful.



692 Helen M. Sutherland, et al.

(Cross-Complainant's Exhibit U continued)

At little expense we uncovered a formation 30 to

40 feet wide, most of w^hich showed some values,

perhaps a dollar a ton. We got one assay of about

$8.00 but could not locate any amount of such ore.

I examined these locations very carefully on my
last visit to the mine and consider this as the

cheapest prospecting that can be done. By going

through the oA'crburden with a Cat and Bulldozer

^ve expose the formation very cheaply and a strike

even of low grade ore by this means might very

materially change our entire picture.

I think a substantial profit could be made on

$4.00 ore in such large bodies as this formation

indicates might be j)ossible. However, all of this is

in the nature of speculation that might properly be

termed wishful thinking.

All of our operations have been carried on with

the utmost economy that did not involve the losing

of money. We have accumulated a small working

capital, not sufficient, however, to repay me any of

the money advanced by me and not sufficient to

permit the doing of prospecting work that I would

very much like to do. I wish I had available the

money that has been absolutely wasted in the ])ast.

It could be expended at this time in much needed

exploration work.

However, I can see no justification in our running

you further into debt at this time and neither would

it be possible to finance you further upon proper

and advantageous terms while the present litigation
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is i^ending. Therefore, I have made every effort to

conserve our resources and reduce the per ton cost

of our operations in which we have been fairly suc-

cessful and hope to be more so.

Recently the new Assessor of Mono County raised

our assessed taxes from $10,500 to $75,000. Notice

came to us on the last day it was possible to appear

before the Board of Equalization at Bridgeport.

Our attorney, Mr. Hinckle, left here at three

A. M. on that date, made his argument before the

Board on time, obtained a reduction to $65,000, laid

the foundation for a further reduction in tiie future

and got back to Los Angeles at 9 :00 P. M. the same

night, charging us for this service only his gasoline

bill for this 800-mile drive. However, I expect to

benefit more than the amount of this tax on the road

work which the County is doing on our road.

I hope before the year is out to be able to report

to you that some of our prospecting has shown

ore bodies heretofore unknown. In the opinion of

our Superintendent, Mr. John Simpson, and as far

as I am able to determine, we have mined our ore

just as it came. That is the only way that it is prac-

tical to operate such a property as it is necessary

to mine the lower gi'ade and run of mine ore in

order to find the richer portions which are irregu-

larly distributed in the vein matter. It is not prac-

tical to practice selective mining nor to sort our

ore in the mine.
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As you receive operating statements every month

you are familiar with our receipts and disburse-

ments.

I can assure you that we are leaving no stone un-

turned to protect your interests in every way in our

power and would be glad of any suggestions you

mav desire to make.

Sincerely,

FRANK A. GARBUTT.
FAG-C.

CROSS-COMPLAINANT'S EXHIBIT V

FRANK A. GARBUTT

Suite 712—411 West Seventh Street

Los Angeles, California

February 15, 1941.

Mr. Richard G. Adams,

Los Angeles Times,

Los Angeles.

Dear Mr. Adams

:

In accordance with your telephone request I

enclose herewith a statement of the ore milled by

the Log Cabin Mines Company from July 3rd to

December 31, 1940, inclusive.
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Tons Per Ton Returns

Milled from JiUy 3, 1940 to July 14, 1940... 1233 4.74 $ 5,845.73
'' " July 14, 1940 to July 24, 1940 1169 4.31 5,047.53

July 24, 1940 to Aug. 4, 1940... 1224 4.27 5,237.23
'' '' Aug. 4, 1940 to Aug. 16, 1940... 1332 4.81 6,407.36
'' " Aug. 17, 1940 to Aug. 29, 1940 1319 3.10 4,090.88
" " Aug. 29, 1940 to Sep. 12, 1940 1310 3.69 4,817.57
'' ''

Sept. 12, 1940 to Sep. 22, 1940 912 3.54 3,232.25
" ''

Sept. 24, 1940 to Oct. 9, 1940... 1298 4.10 5,325.65
'' "

Oct. 9, 1940 to Oct. 22, 1940 1394 2.90 4,038.37
" "

Oct. 22, 1940 to Nov. 2, 1940... 1198 3.15 3,776.11
'' " Nov. 2, 1940 to Nov. 12, 1940... 1078 3.63 3,920.66
" " Nov. 12, 1940 to Nov. 22, 1940 971 5.94 5,801.28
" '' Nov. 22, 1940 to Dec. 2, 1940... 1068 3.82 4,085.85
" " Dee. 6, 1940 to Dec. 23, 1940... 1010 2.75 2,786.92

16516 $64,395.39

During this period from July 3rd, 1940 to Jan. 1,

1941 we milled 16,516 tons which returned $64,395.39

or an average value of $3.90— per ton.

To this must be added the tie up and recovery

from odds and ends such as scoop pit, classifier,

etc., of $13,623.56 amounting to 82.48 cents per ton,

which brings the value of the ore treated to ap-

proximately $4,721/^ per ton for the period. This

completes the report of operations to January 1st,

1941.

You will note some lost time which was due to a

flu epidemic and some severe blizzards.

We are faced with a difficult situation. From the

experience of the three winters we have oi^erated we

know tbe expenses are unavoidably increased and

that the grade of the ore will not justify this in-

crease.
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We also know that it is expensive to shut down

for five months of each year.

Repairs must be kept up from day to day or their

cost increases out of all proportion, and expenses

such as taxes and overhead do not stop.

Another thing that works against operating for

a part of the year is the difficulty of getting and

keeping key men at any price we can afford to pay.

Xo matter how good a man may be, he cannot

hope to familiarize himself with our problems in

less than six months. This is offset to some extent

by my own familiarity with the proi)erty and its

problems which, howcA^er, are constantly changing

but there is no substitute for experience.

There is no hope of earning the money out of the

property to meet our payments and in many re-

spects our contract is unworkable.

When I made the original contract with the Col-

lins Brothers we had no idea of the value of the

j)roperty or its possibilities and it soon developed

that in order for the buyers to carry on it would be

necessary to modify it, which, as rei:)resentative of

the buyers, I did on several occasions.

As to the value of the proi)erty, it was, of course,

au}" man's guess.

It has now developed that any selective mining

iis im})racticable and that any such attempt vrould

rol) the mine as it is impossible to find most of the

better ore without minmg the poorer, and while

there still exists the possibility of small bunches

of rich ore, the limits and average grade of the

ore are pretty well defined.



vs. Frank A. Garhutt, et al. 697

When the mine commenced to go to pieces last

fall due to the water that seeped into the formation

from the spring run oif I did the only thing jjossible

if any material part of the mine was to be saved

and used all of the men and timber necessary to

save what w^e could of it.

This delayed our preparations for the winter,

very materially, for it was uncertain until the last

moment whether we would be able to run during

the winter or not.

This also used up the money we had accumulated

for our Nov. 1st payments but it also saved the

mine for the owners.

Since January first conditions have been worse.

We finally succeeded in getting supplies in and got

started up January 18, 1941. Prior to that date

about half of our crew were snowed in without

much to eat and got along on two meals per day

during the blizzards that kept them marooned at

Camp.

Up to February 1st we succeeded in milling 963

tons which returned $3.06 per ton or $2946.93. We
did not have enough money to meet our payroll due

February 1st until w^e received this remittance from

the Mint.

It has been storming at the mine up to our last

report February 14th.

Sincerely,

FRANK A. GARBUTT.
FAG-C.
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CROSS-COMPLAINANT'S EXHIBIT W
FRANK A. GARBUTT

Suite 712—411 West Seventh Street

Los Angeles, California

February 5, 1941.

Mr. Harry Chandler,

Alice Clark Ryan:

Since the Log Cabin Mines Company took over

the management of the mine it milled up to De-

cember 31, 1939, 12,777 tons, and in 1940, 35,652

tons, or a total of 48,429 tons which produced

$264,610.17, or an average of $5.46+ per ton.

Of this amount, as nearly as I am able to esti-

mate, the operating company was entitled to retain

$8.00 per ton on 8400 tons and $5.00 per ton on the

balance, a total of $267,345.

The amomit of $264,610.17 was actually retained

by it which did not rei:)ay its costs during the

period.

Mr. Carter will prepare the annual statement as

soon as his time permits and a copy will be for-

warded to you.

LOG CABIN MINES COMPANY
By FRANK A. GARBUTT

Manager,

cc to Mr. Adams
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[Title of District Court and Cause.]

DEPOSITION OF HELEN M. SUTHERLAND

Helen M. Sutherland, being first duly sworn by

the Notary Public, was examined and testified as

follows

:

Direct Examination

By Mr. Abel:

Q. State your name.

A. Helen Maude Sutherland.

Q. And you are one of the plaintiifs in this

action ?

A. I am one of the plaintiffs in this action—yes,

I am. Pardon me.

Q. State whether or not you were present in

Spokane at the stockholders' meeting of Mutual

Gold Corporation held on August 6, 1938.

A. I was not there.

Q. Were you represented at that meeting by

Y)Toxy1 A. No, sir, I was not.

Q. Who is Charles W. Sutherland^

A. My son.

Q. And he is one of the jjlaintiffs in this action?

A. Yes, sir.

Q. Do you know whether or not your son

Charles A¥. Sutherland attended the stockholders'

meeting of Mutual Gold Corporation on August 6,

1938? A. I know that he did not.

Q. You know that he did not?

A. I know that he did not.

Q. Do you know whether he gave any proxy or

was represented at that meeting?
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A. He was not. He did not give anybody any

i:)roxy.

Q. State whether or not at any time prior to the

organization of Log Cabin Mines ComiDany you, as

a stockholder of Mutual Gold Corporation, or other-

wise, knew of the contemplated organization of Log

Cabin Mines Company. A. I did not know.

Q. You did not know? A. No.

Q. State whether or not you have at any time

or in any way consented to, approved or ratified

the organization of Log Cabin Mines Company.

A. No.

Q. State ^vhether or not you have at any time

or in any way consented to, ai:)in'oved or ratified the

transfer of the assets of Mutual Gold Corporation

to Frank A. Garbutt, or to Log Cabin Mines Com-

pany. A. I have not.

Mr. Abel: That is all.

Cross Examination

By Mr. Grill:

Q. Did you receive a notice of the meeting of

the stockholders of Mutual Gold Corporation, the

meeting to be held on August 6, 1938 ? A. No.

Q. You never received a copy of the notice of

that meeting? A. No.

Q. And did Mr. Vance—did Mr. Lloyd Vance

later call ujion you in Vancouver and discuss this

suit with ^-ou? A. I talked with Mr. Vance.
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Q. With Mr. Vance, Senior? A. Yes, sir.

Q. Did he ever agree to pay the cost or the ex-

penses of this suit?

A. No. There has been nothing said about it.

Q. At any time to you?

A. Not imtil Mr. Collins made the suggestion

that where the plaintiffs were implicated in this

trial, we might be responsible, and I took it up with

Mr. Vance.

Q. And what did he then tell you?

A. He just naturally informed me that there

would not be any danger of us—of the plaintiffs

being implicated financially. That naturally he

would be

Q. Well, if this suit was successful did he guar-

antee to pay you for your stock a dollar a share,

or anything of that kind?

A. He just simply told me that my shares would

be worth a dollar a share.

Q. Well, did he say that he would pay you that

for them?

A. Yes, if I wanted to sell—if I cared to sell.

Q. He would pay you a dollar a share for them?

A. If I cared to sell.

Q. Did you personally employ any of the attor-

neys in this case? A. No, sir.

Q. Do you know the name of the attorney in.

California handling the case?

A. I have heard his name, but I cannot tell you

who it is.
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Q. Have you ever had any correspondence with

him'? A. No, sir.

Q, Have you ever given any instructions to him

or to Mr. Abel regarding the suit?

A. Did I ever?

Q. Have you ever given any instructions to the

attorney in California or to Mr. Abel regarding

this suit? A. Not to my knowledge, no.

Q. Not to your knowledge? A. No.

Redirect Examination

By Mr. Abel:

Q. When was it Russell Collins made the sug-

gestion to you that you have testified to on cross-

examination ?

A. That was—well, he was up there twice, Mr.

Abel, It was when he was up there to see me.

Q. I asked you when. A. In Vancouver.

Q. Now, when was that?

A. Now, wait a minute. That was last Spring,

I think, some time.

Q. That was after this suit was brought?

A. Oh, yes.

Q. And state whether or not he was trying to

get you to drop out of the suit.

A. Yes. He tried to arrange—he was there to

arrange that I would be taken off as a plaintiff in

the case.

The Witness: Well, he stated that I might

—

that it might be bad for me if I was a plaintiff and
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we were to lose; that I might to a certain extent

be one who would be held responsible, and I be-

lieve that he tried to get several of the plaintiffs

to withdraw from what he mentioned.

Q. (By Mr. Abel) Now, I am not asking you

for your beliefs. I am asking you for what he said

when he called on you at Vancouver. Relate the

conversation as nearly as you can.

A. Well, he was up there in the interests of the

Mutual Gold Corporation.

Q. Just speak up.

A. And he informed me that Mr. Garbutt had

taken over the controlling i)art of the mine and

what would happen if this Mr. Garbutt did win his

case, and he informed me that from the way the

contract between the shareholders and Mr. Garbutt

read, that they could not lose, that the way that

they had the contract made out he could only claim,

a certain part of the mine.

Q. Now, who is Russell Collins'?

A. Russell Collins is one of the shareholders and

the man that I bought from. At the time he was

one of the promoters of the mine—at the time that

I bought my shares.

Q. Do you know whether or not he was a direc-

tor of Mutual Gold Corporation at the time that

he made these statements to you?

A. I am sure that he was at that time that we

bought our shares.
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Q. No, not at that time, but I am speaking of

the time that he made these statements to you about

Garbutt and about the mine. What was his relation,

if any, to Mutual Gold Corporation at that time?

A. Well, I am of the impression that he was still

one of the directors.

Q. Where did he live at that time ? A. He ?

Q. Yes. A. Mr. Collins?

Q. Yes.

A. In California. I v^as under the impression

that he was living at Leevining.

Q. Do you know how far distant that is from

your residence in the city of Vancouver, British

Columbia ?

A. No, I don't. It would be about two thousand

miles, I guess.

Q. Did he state w^hether or not he made a special

trij) up to see you?

A. Yes, he made a special trip up to see me. And
he made a trip after that again.

Q. What was the occasion of his second trip?

A. Very much the same. He came back to in-

form me that his lawyer in California had directed

him and had come to the conclusion that it would

be better business to leave me on. I don't know

about the others. That if they took me off they

might come only on Mr. Vance and that would do

more inj\uy.

Q. Do you state that Russell Collins told you

that? A. He did tell me that.
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Q. On what occasion was that?

A. That was on the second trip up to Van-

couver.

Q. When was that?

A. He had in the meantime conversed with his

lawyer in California.

Q. When was thaf?

A. That was in the spring of—well, it was last

spring—the spring of 1940. This is 1941, so wouldn't

that be 1940—last spring?

Q. Yes. I think that is all.

Recross Examination

By Mr. Grill:

Q. Now, you say that Mr. Collins made two

trips to see you, Mrs. Sutherland? A. Yes.

Q. Did Mr. Vance come up to see you between

the two trips—between the time that Mr. Collins

made his first trip and the time that he made his

second trip? A. Yes.

Q. Do you recall anything more than what you

have testified to with reference to Mr. Vance's visit

at that time between the two trips ?

A. What Mr. Vance told me between the two

trips ?

Q. At the time that he saw you in Vancouver,

do }'ou recall your conversation with him?

A. No.

Q. Any more than what you have testified to?
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A. No. That was the only conversation that Mr.

Vance and I had, and it was just merely through

those two telegrams, that is all.

Q. Well, was he up there at that time? Did he

talk to you on that occasion that you have just

stated that he was up there, between the time that

Russell Collins made the two trips ?

A. That is all that I recall that he said.

Q. And what was that?

A. Well, the only thing that I can recall in

regard to the conversation that we had, as to when

he was up there

Q. (Interruptmg) That is what I am asking

you about, as to when he was up there.

A. AVell, he came up to have a talk with me, and

to verify whether I would act as a plaintiff.

Q. You were then a plaintiff in the case, weren't

you? A. What is that?

Q. You were then a plaintiff in the case, weren't

you—at that time?

A. At that time I was a plaintiff in the case, yes.

Q. And nothing further was said about his re-

sponsibility for the costs? A. No.

Q. And expenses?

A. No. There was nothing said at that time. It

was after Collins came up that he put the idea in

my head. I hadn't thought of it before.

Q. Then Mr. Vance spoke to you later about

that, did he?
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A. Mr. Vance was only up the once.

Q. Do you recall when that was?

A. That was just in between the two calls that

Russell Collins made.

Q. I see. Now, when was that"?

A. I haven't got the exact date. It was—well, I

haven't got the exact date because I didn't know

that it would be brought up.

Q. How long did you have the conversation with

him—for about how long?

A. With Mr. Vance?

Q. Yes.

A. About the Mutual Mine we had a conversa-

tion possibly for half an hour, or something like

that—just in a casual way.

Q. (By Mr. Grill) What did he state about the

mine at that time?

A. Well, Mr. Vance stated that Mr. Garbutt

was bringing a suit in California, and that he

wanted to know if I was willing to carry on as

plaintiff:. There really wasn't anything

Q. (Interrujjting) Did he state anything about

the mine management at that time to you—about

Mr. Garbutt 's management? A. No.

Q. As a matter of fact, you don't remember very

much about the conversation, do you?

A. No, I don't, I will tell you, Mr. Vance was

up there and he made a personal call upon my
husband and me, and I think the main thing that
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lie came up for was to see if I was going to be

—

to decide whether or not I was going to be one of

his plaintiffs.

[Title of District Court and Cause.]

DEPOSITION OF G. H. FERBERT
I am a Stockholder of Mutual Gold Corporation

and have been one contmuously since the fall of

1933. I own about 90,000 shares. From the time I

first took stock in 1933, up until through the fall

of 1937, I made advances and took treasury stock

for them. I also bought a hundred thousand shares

of stock at a cent a share, and I bought some at a

cent and a half a share. I sold this stock for what

I paid for it, and there was no profit in it and no

loss. I was elected a director of the corporation in

1936 and took the directors' oath in August, 1938.

I have been one continuously since. The corporation

owes me, I think, between $1,200 and $1,300 which

I have advanced since May, 1938. I advanced moneys

to pay lumber bills, the Lone Pine Lumber Company,

Bishop Hardware Company in Mono County, Cali-

fornia, watchman's wages to Mr. Sturgeon, and minor

bills in Spokane for the office. I advanced money to

the office, and they paid it out for bills, whatever they

were. I am conversant with the business affairs of

the corporation, and have been since I became a

Stockholder, and especially since I became a di-

rector.
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The corporation needed new mining equii^ment

but did not have the money to buy it, or to operate

with the old equipment. It did not have the money

to pay an installment of $10,000.00 falling due on

November 1, 1938 to the owners. I did not know of

any way by w^hich it could raise any more money.

Lloyd Vance made a written offer to the Board

of Directors to tinance the company on certain con-

ditions, but I did not favor it. I proposed to go to

California and get a contract with Frank A. Gar-

butt or someone that he would interest for us. I

went to Los Angeles with Mr. Stiegier and Mr. Grill

—I believe Mr. Collins was down there—to see Mr.

Garbutt about that contract. As director, I voted

for the Garbutt contract in preference to the Vance

contract. I based my opinion on the man hunself.

I wanted him on account of his experience. He had

been at mining for a lifetime and he was financially

responsible, and I thought w^e would get a fair deal.

The Stockholders' meeting of Sei^tember 24, 1938

was called off upon advice of counsel, who stated

that the Stockholders had already conferred all the

Ijowers they had upon the board. No further power

was necessary. I paid my own expenses as director.

They consisted of traveling exi)enses to Yakima,

Spokane and Seattle, railroad fares to Los Angeles,

hotel bills, telephone, telegraph, tolls. I have never

been repaid. Mr. Garbutt never advanced me any

money in connection with his dealings with Mutual

Gold Corporation property.
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Q. When did you first meet Frank A. Garbutt?

A. I think I met him in 1935.

Q. Where did you meet Garbutt?

A. It was on business for this company. That is

how I came to meet him.

Q. In 1935?

A. I think it was in 1935. It might have been

early in '36.

Q. When did you next meet Garbutt in connec-

tion with Mutual Gold Corporation?

A. After the meeting in Spokane, the 6th of

August, when Mr. Collins and I—let's see^I think

after the mill shut down. I was in Los Angeles, and

I went up to Mr. Garbutt 's office with Mr. Keily,

that would be '37—^no, that would be '38, wouldn't

it, in the spring of '38.

Q. Can you give an approximate date in 1938

that you first met Garbutt in connection with Mu-

tual Gold business?

A. I went there on business. Yes, I can give

you an approximate date.

Q. Do so.

A. When Mr. Collins and I were sent to Cali-

fornia by the board from Sj^okane. That would have

been August 7 w^e left there.

Q. What year?

A. 1938, when we went down and tried to in-

terest him in a contract.

Q. Did you attend the stockholders' meeting and

the directors' meeting on August 6, 1938?
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A. Yes.

Q. Of Mutual Gold? A. Yes.

Q. Was there any discussion between you and

Garbutt before August 5, 1938, or with you and

Keily before that date, with respect to the terms,

conditions and provisions of any deal with Garbutt?

A. I never discussed a deal with Mr. Garbutt

until Mr. Collins and I left Spokane and went down

there for a contract.

Q. What date?

A. That would have been the day after the meet-

ing, August 7th we went down, I guess we went

down in two days. It would be around the 9th of

August.

Q. On August 7 or thereabouts, 1938, did you

then go to Los Angeles? A. Yes.

Q. With Mr. Collins? A. Yes.

Q. How many days were you at Los Angeles?

A. Well, I think we were there one, probably one

and a fraction. We weren't there very long.

Q. Did you see Garbutt? A. Yes, sir.

Q. How long were you with him?

A. Oh, I guess a half a day talking.

Q. Who was there?

A. Mr. Garbutt, Mr. Collins, myself, and at times

his stenographer, and I don't recall anyone else.

Q. Now, would you tell all that took place at

that meeting with reference to Mutual Gold Cor-

Ijoration and a proposal to sell an interest in the

I^roperty of Mutual Gold Corporation?
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A. Oh, I don't think, Mr. Abel, I could do that.

Q. To the best of your ability, tell in general

what the conversation was on the subject.

A. Well, the subject was, I asked Mr. Garbutt

if he would give us a contract and he would take

this proposition up. He didn't seem to care whether

he did or not, but he eventually did, yes.

Q. What was said about a deal and w^hat kind

of a deal?

A. Well, I can remember one thing: I don't

remember much about the details, but what I

wanted to do was get a contract back to the Board

and show them that I could get one ; but I remember

this remark he made. He said, "I may not be able

to give you as good a contract as Mr. Vance." I

said, "I will judge that," and so did Mr. Collms.

Q. Is that all he said about what kind of a deal?

A. That is all I recall ; that stuck in my memory.

Q. That it wouldn't be as good a deal as with

Mr. Vance?

A. No, no; get it right. He said, ''I may not."

Q. Did he intimate what his proposal would be?

A. Oh, he had a rough sketch which we brought

back. You saw it. We had to hurry.

Q. What did Garbutt say about the Mutual Gold

Mine, the property itself?

A. We didn't discuss it. He knew more about it

than we did.

Q. How do you know that?
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A. Because he has been taking care of it for

years.

Q. How do you know thaf?

A. -Well, that is a guess, but I have learned a

whole lot about him since. He is very thorough.

Q. Are you testifying to hearsay on that sub-

ject? A. Well, maybe.

Q. Did you ever see Garbutt at the property

itself? A. No.

Q. You referred to a proposal that was made,

and you say that I laiew about it. Do you refer to

the de Mille proposal?

A. I refer to the contract that Mr. Collins and

I brought back. I don't know where it is now\ I

haven't got one.

Q. Did you bring back a contract?

A. We brought a tentative contract. No, there

was nothing signed.

Q. When did you first hear discussion concern-

ing the organization of a new corporation to take

over the assets of Mutual Gold Corporation?

A. When did I first hear of that?

Q. Yes.

A. Why, I thmk somebody sent me a tentative

agreement, in which an offer was made by Lloyd

Vance, at Georgetown, California, it must have been

in July sometime; and Lloyd Vance was going to

organize a company, and he was to take 60% and

the Mutual was to get 40%. I think that was the
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first time I heard of a company, outside of the

^proposition made at the directors' meeting in

March, in which we were all authorized, the direc-

tors were authorized or anyone else

Q. Were you at Los Angeles again during Au-

gust, 1938?

A. I didn't go back mitil we went back and got

—when we went back with Mr. Grill and Mr. Stieg-

ler and got the September 2 agreement.

Q. Now, when did you get to Los Angeles to

negotiate that agreement?

A. Oh, September 2,—probably the last days of

August. I can't give you that date.

Q. How long were you negotiating that agree-

ment before its execution on September 2, 1938?

A. I think we w^ere a couple of days.

Q. Was much time consumed in arriving at the

agreement of September 2 ?

A. A¥ell, Mr. Grill and Mr. Garbutt both did the

work. I wasn't present all the time.

Q. Did you make any proposals as to what

should go into that contract ?

A. No, I don't recall it.

Q. Do you recall any proposal from any direc-

tor of Mutual Gold Corporation as to what should

go into the contract?

A. Well, I don't know what Mr. Grill put in.

I did make one proposal, yes.

Q. What was that?
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A. I made a proposal about moneys.

Q. What proposal did you make ?

A. That we raise money to pay off our open ac-

counts.

Q. In other words, pay the creditors of Mutual

Gold? A. Yes.

Q. And was that turned do^\^l? A. No.

Q. Was it embodied in the contract ?

A. I don't recall. I know that Mr. Garbutt ar-

ranged the loan in our presence, $25,000. We were

to pay off our open accounts, and he w^as going on

the note.

Q. What day was that? A. Pardon?

Q. Was that on or about September 2 ?

A. Yes, I think that was on that—I am sure it

was part of the discussion.

Q. Do you testify that, in the negotiation of the

contract of September 2, 1938, that Garbutt was

to loan money to pay the creditors of Mutual Gold

Corporation ?

A. No, I didn't say that. I said that he negot-

iated a loan with the bank for the Mutual Gold, and

he was going on the note, to pay the creditors of

Mutual Gold.

Q. What bank was that ?

A. I know where it is. I can't give you the name.

Citizens', Los Angeles Citizens' Trust and Savings,

or something; but I can't give you the name.

Q. What was the conversation on that subject?

What was said about $25,000 at that meeting?
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A. We asked and Mr. Garbutt agreed to borrow

$25,000 for the Mutual Gold, to pay off the indebted-

ness.

Q. And about what date was that, that he made

that agreement?

Mr. Grill : I think he stated that.

Q. (By Mr. Abel) September 2, you say, or

about that?

Mr. Grill : He said about September 2.

A. I said that, yes.

Q. (By Mr. Abel) Who was present at that

meeting ?

A. Mr. Stiegler, Mr. Garbutt, Mr. Grill, Mr. Col-

lins and myself.

Q. Was that agreement of Garbutt 's to procure

for the Mutual Gold $25,000, part of the contract

of that date?

A. No, there was nothing in the contract.

Q. Why was it omitted?

A. Well, I can't tell you exactly why it was omit-

ted. I know the reason was never pressed is because

we had no use for the money.

Q. I thought that the purpose of the whole

transaction was to obtain money to relieve the finan-

cial necessities of Mutual Gold Corporation?

A. But we didn't need the money.

Q. What is your answer?

A. We couldn't use the money so we never tried

to get it, never asked for it.
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Q. Well, I thought you said that Garbutt agreed

to furnish the money?

A. Yes, if we needed the money, he agreed to it

;

but when we came back here and asked Mr. Vance,

he wouldn't accept the money, so we didn't borrow

it. That wasn't in the contract. It isn't in there.

Q. Did you not state that part of the contract

was that Garbutt was to advance $25,000 %

A. No, I don't recall stating that. Probably it

was that I proposed. You asked me if I made any

proposal. It wasn't incorporated.

Q. What did Garbutt say to that?

A. He said he was willing to help us raise the

money.

Q. On what security? A. Stock.

Q. Stock in what?

A. In the Log Cabin Mines.

Q. The Log Cabin Mines hadn't been thought

of at that time, had it ?

A. A¥e understood he was going to organize a

company. I don't know what he was going to call

it as far as that goes.

Q. What was your next dealing with Garbutt

on behalf of Mutual Gold Corporation in which you

participated ?

A. Well, the next, I went down to California,

Mr. Abel.

Q. When?
A. Oh, I don't know the date, but I think that

Mr. Garbutt withdrew from his contract and acted
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as a trustee. Then we made another contract De-

cember 17, and I was in California at the time.

Q. Well, I want the next transaction after Sep-

tember 2.

A. I participated in that and signed that, that

is all.

Q. What contract? A. December 17.

Q. Do you remember any Mutual Gold trans-

action with Garbutt, which you participated in,

subsequent to September 2 ; and if so, just tell what.

A. No, I didn't—that was carried on with the

Board up here, and I was down there.

Q. Do you mean to say, then, that you had noth-

ing to do with the negotiations or dealings with

Garbutt after September 2, '38 ?

A. I saw the agreements, and looked them over,

a:nd agreed with them; but no, I didn't talk to Mr.

Garbutt, I didn't discuss it.

Q. Then you didn't meet with the Board of Mu-

tual Gold? A. No. I was in California.

Q. And when did you next meet with the Board

of Mutual Gold after September 2, '38?

A. After September, '38? I have no recollection.

I can't tell you. It would have been '39. I don't

know.



vs. Frank A. Garhutt, et al. 719

[Title of District Court and Cause.]

DEPOSITION OF HELEN MAUDE LORENZ

(1). State your name, age and present resi-

dence.

A. Helen Maude Lorenz, fifty-one, residence 1785

Southwest Montgomory Drive, Portland, Oregon.

(8). State whether or not you gave to J. E.

Stiegler a proxy to be voted by him at the meeting

of the stockholders of Mutual Gold Corporation

held August 6th, 1938 at Spokane, Washington.

A. Yes.

(9). If you answer Interrogatory No. 8 in the

affirmative, state the time, place and circumstances

of the giving of said proxy to J. E. Stiegler, and

whether the giving of said proxy was solicited by

Mutual Gold Corporation, or the management of

said corporation.

A. About August 6, 1938, I received at Port-

land, Oregon, from the Mutual Gold Corporation,

a letter to stockholders, notice of annual meeting

of stockholders of Mutual Gold Corporation, and a

proxy, which proxy, as I remember, appointed J.

E. Stiegler as my proxy. The giving of said proxy

was solicited by Mutual Gold Corporation, the let-

ter being signed by J. E. Stiegler, President, and

the notice of meeting being signed Mutual Gold Cor-

poration, by E. Fuson, Secretary.

(10). If you answer Interrogatory No. 8 in the

affirmative, please produce each and every letter or

notice received by you from Mutual Gold Corpora-
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tion, the secretary or manager thereof, in respect

to said meeting or said proxy, identify the same

and attach to this deposition.

A. I now produce Notice of Arniual Meeting of

Stockholders of Mutual Gold Corporation, setting

date of meeting as August 6, 1938, which I have

marked Exhibit "A"; also letter signed J. E. Stieg-

ler. President, dated July 20, 1938, written on let-

terhead of Mutual Gold Corporation, 401 Fernwell

Building, Spokane, Washington, which I have

marked Exliibit ''B"; also proxy for signature,

dated the 21st day of July, A. D. 1938, which I

have marked Exhibit "C".

(11). State whether or not you identify "Exhibit

A" hereto attached as a notice received by you of

a stockholders' meeting of Mutual Gold Corpora-

tion to be held August 6th, 1938. A. I do.

(12). If you answer Interrogatory No. 11 in the

affirmative, that you identify said notice, state the

time, place and circumstances of receiving said no-

tice and what, if anything, you did in respect to

attending said stockholders' meeting or issuing a

proxy to J. E. Stiegler, to be voted thereat.

A. I received the notice in the ordinary course

of mail. After receipt of proxy I signed it and re-

turned it to Mutual Gold Corporation.

(13). State whether or not you identify ''Ex-

hibit B" hereto attached as a letter received by

you, signed by J. E. Stiegler, re stockholders' meet-
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ing of Mutual Gold Corporation to be held August

6th, 1938. A. I do.

(14). If you answer Interrogatory No. 13 in

the affirmative, state the time, place and circum-

stances of receiving said letter.

A. I received the letter at Portland, Oregon, in

the customary course of mail, about August 6, 1938.

(15). State v^^hether or not you identify "Ex-

hibit C" hereto attached as a proxy to be voted at

the meeting of Mutual Gold Corporation held Au-

gust 6th, 1938, copy of which was received by you.

A. I do.

(16). If you answ^er Interrogatory No. 15 in the

affirmative, that you do identify said proxy, please

state the time, place and circumstances of receiv-

ing the same, and what, if anything, you did in

respect to issuing the proxy to J. E. Stiegler, to

be voted at said meeting.

A. I received said proxy on or about August 6,

1938, at Portland, Oregon, in the ordinary course

of mail, and I issued the proxy to J. E. Stiegler,

to be voted at said meeting, and mailed the same

to Mutual Gold Coi'poration in Spokane, Wash-

ington.

(17). State generally w^hen, if at all, you re-

ceived "Exhibits A, B and C", or any thereof, and

all the circumstances of such receipt.

A. I received Exhibits "A", "B" and "C", on

or about August 6, 1938, in the ordinary course of
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mail. There were no special circumstances surround-

ing the receipt of same.

(18). State generally what, if anything, you did

upon receiving, and pursuant to the receipt by you,

if you did receive, ^'Exhibits A, B, and C".

A. I read the documents carefully, and then

signed the proxy and mailed it to Mutual Gold Cor-

poration.

(19). State your place of birth, and whether or

not you have always been a citizen of the United

States.

A. I was born in Greensboro, North Carolina,

and have always been a citizen of the United States.

(20). State whether prior to the commencement

of this action you were over the age of twenty-one

years. A. Yes.

(21). State whether you have at any time, prior

to the organization of Log Cabin Mines Company,

been informed, as a stockholder of Mutual Gold

Corporation, or otherwise, of the organization of

Log Cabin Mines Company.

A. No. I never heard of Log Cabin Mines Com-

pany until after the commencement of this action.

(22). If you answer Interrogatory No. 21 in the

affii-mative, state generally and specifically the time,

place and circumstances under which you received

information of the organization of Log Cabin Mines,

and generally and specifically what information, if

any, you did receive.
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A. Never heard anything regarding anything of

the organization of Log Cabin Mines.

(25). State whether or not you have at any time,

or in any way, consented to, approved, or ratified

the organization by Mutual Gold Corporation of

Log Cabin Mines Company.

A. No, I have not.

(26). If your answer to Interrogatory No. 25

is in the affirmative, state the time, place and cir-

cumstances, generally and specifically, of such con-

sent, approval or ratification. If your answer thereto

is in the negative, state any and all circmnstances,

generally and specifically, relative to such non-con-

sent, non-approval and non-ratification.

A. My answer to Interrogatory No. 25 is in the

negative. When I learned of the organization of the

Log Cabin Mines and that this present suit was

being contemplated, I wdred Mr. Abel at Los

Angeles, to be joined as plaintiff, in order to protect

my interests.

DEPOSITION OF MILTON I. HIGGENS
Milton I. Iliggens, being first duly sworn by the

Notary Public, W. R. Sampson, was examined and

testified as follows:

Direct Examination

By Mr. Moore

:

Q. State your name, please, resident and occu-

pation.
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A. Milton I. Higgens, chiropractor, Coeur

d'Alene, Idaho.

Q. How long have you lived in Coeur d'Alene?

A. Seven years.

Q. That is your place of residence ?

A. Yes.

Q. Are you the M. I. Higgens that is named

as a plaintiff in the case entitled Helen M. Suther-

land, Charles W. Sutherland, M. I. Higgens, et al,

against Frank A. Garbutt ? A. Yes.

Q. Now pending in the District Court of the

United States for the Southern District of Cali-

fornia, Los Angeles ? A. Yes.

Q. When, if at all, did you first learn, that is,

approximately, of a suit brought in the State Court

in Los Angeles, California, by the Log Cabin Mines

Company, a corporation, to quiet title in it; that

is, the plaintiff Log Cabin Mines Company—to

what is known as the purchase contract—that is,

the contract for the purchase of these mining prop-

erties in Mono County, California? Did you or did

you not ever learn of a case of that kind, a suit

to quiet title in the Log Cabin Mines Company to

the mining claims for the purchase of which the

Mutual Gold had a contract?

A. Yes, I had heard of it.

Q. Can you state approximately when you first

heard of that suit ?

A. I believe it was in the fall of 1939.
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Q. Could you say any more definitely than that?

I am not trying to pin you down. Do you want to

state any more definitely than that?

A. Well, I could say that it was around Thanks-

giving time

Q. (Interposing) In 1939? That is close enough.

A. As I recall. Around Thanksgiving time.

Cross Examination

By Mr. Weller

:

Q. You received notice of all of the stock-

holders' meetings that were held; that is, you re-

ceived a number of notices? A. Oh, yes.

Q. One every year, at least, for an election of

the directors and so forth? A. Yes.

Q. And you didn't attend any of those meetings

after about 1935? A. I don't think so.

Q. You say. Doctor, that you were given to un-

derstand that the company was having certain deal-

ings which you believed wrong. Then it wasn't Mr.

and Mrs. Sutherland or Mrs. Lorenz that gave you

to understand those facts or what you thought were

facts? A. No, not directly.

Q. Who was it that gave you that understand-

ing?

A. Well, there was—I don't know all the people

at some of the meetings that I have talked with.

I relied largely on my o\^ti conclusions from read-

ing

Q. (Interposing) Reading what?
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A. (Continuing) —reading the information sent

out by the various—the circular letters.

Q. Sent out by whom ?

A. Well, who were they sent out by? Stiegler

and Grarbutt and other circular letters that were

sent out.

Q. You formed your impression by the letters

sent out by Mr. Stiegler and Mr. Garbutt that there

w^as something wrong ? Is that correct ?

A. There had to be something wrong, yes.

Q. Why?
A. Because there was a question of opinions

there.

Q. Why did there have to be something wrong?

A. Wherever there is dissension or two differ-

ent opinions

Q. (Interposing) Well, who dissented from

those letters of Stiegler and Garbutt?

A. Well, Collins' letters and things like that.

There was a controversy of opinion.

Q. Who was controverting the opinions of which

you speak, of Mr. Garbutt?

A. Mr. Vance, for one.

Q. Anybody else? A. I can't recall.

Q. You verified the complaint in this action,

didn't you. Doctor? A. Yes.

Q. Did you give the attorneys the information

which they set forth in the complaint ?

A. No, not all.
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Q. Did you give them any'?

A. I confirmed it.

Q. Were you acquainted with Mr. Moore?

A. At that time?

Q. Yes. A. No.

Q. Were you acquainted with Mr. Abel ?

A. No.

Q. Mr. W. H. Abel?

Mr. Moore: At what time do you mean, Mr.

Weller?

Mr. Weller: At the time the complaint was pre-

pared and signed. (Q). Had you seen either of

them at that time, at the time of preparing and

signing the complaint, either Mr. Moore or Mr.

Abel, the attorneys of record?

A. At the time of signing, yes.

Q. Which one, or both?

A. Mr. Moore, I think. I think it was probably

about the time of the signing.

Q. Was it before or after?

A. I am trying to recall.

Mr. Weller: Q. What information did you give

to Mr. Moore at that time ?

A. Confirmation of my understanding of the

conditions, of my opinion.

Q. You had, then, I take it. Doctor, no per-

sonal knowledge of the facts here ?

A. That is right.

Q. So what you told Mr. Moore was an under-

standing that you had arrived at from communica-
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tions you had received from Mr. Vance ?

A. Not necessarily from Mr. Vance, no.

Q. Then from whom ?

A. From communications I had received from

Garbutt, Stiegler and Vance as well.

Q. Did you employ Mr. Moore and Mr. Abel,

or either of them. Doctor, to act as your attorneys

in this case ? A. No, not then.

Q. You didn't pay them any money as a re-

tainer, or otherwise ? A. No.

Q. Did you agree to pay them any money for

acting for you?

Mr. Moore: That is objected to as a privilege.

A. No.

Mr. Weller: Q. Do you have an understanding

with anyone, Doctor, that you will not have to pay

any money to anybody on account of costs, that

is, or otherwise in this case ?

A. No, I have no such understanding. I have

been informed of such.

Q. You have been informed ? By whom 1

A. A little red-haired man over in Yakima told

me that all of the expenses of the thing was coming

back on my personal shoulders. I don't recall his

name. He is a broker over there—Peterson, I be-

lieve.

Q. I think you misunderstood my question.

(Question read)

A. No. I had no such understanding with any-

one.
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Q. You haven't been advised by anyone that you

will not be required to bear any of the expenses

of this case?

A. No, none whatever. I haven't been advised

of that.

Q. How did it happen, Doctor, that you and the

Sutherlands and Mrs. Lorenz got together and all

together were named as plaintiffs in this case, you

not having met any of them or having had no corre-

spondence with them, but named with you as plain-

tiff in this case*?

A. Well, Mr. Bateham mentioned it. He men-

tioned the proposition and explained to me in a

way what the intention of the minority group was

to do.

Q. Did you ask to become one of the plaintiffs?

A. He asked it. He suggested it, and he said

if I cared to I might.

Q. Did he tell you who was causing the action

to be brought at that time ? A. Yes.

Q. Who did he say?

A. The Mutual Gold, as I understood.

Q. No. Who was causing this action to be

brought in which you were one of the plaintiffs?

You say he asked you to be one of the plaintiffs.

Did he tell you who was causing this action to be

brought in which you were to be named as plaintiff ?

A. No, he didn't mention the person, I don't

believe.

Mr. Moore : He ? Mr. Bateham, I understand you

are referring to.
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Mr. Weller: Q. Mr. Bateham didn't mention

the name of anyone who was causing this action

to be brought?

A. No. I understood that perhaps Mr. Bateham

was going to do it himself, as far as I understood.

Q. You didn't know, then, who was bringing this

action in which they were asking you to act as

plaintiff?

A. I knew it was a group of stockholders.

Q. Was any explanation given to you at all of

any kind, whether lengthy or not, as to why they

wanted you to be one of the plaintiffs ?

A. No.

Q. No reason at all? A. No, he didn't.

Q. Just out of thin air Mr. Bateham came to

you and asked you to be one of the plaintiffs in

this action, you being a resident of Idaho and the

action being brought at Los Angeles in the Federal

Court ? Is that correct ? A. Yes.

Q. So the only one whose letters complained

about the deal that you have mentioned would be

Mr. Joe Vance ? Is that correct ?

A. Yes, I think so.

Q. Doctor, did you ever receive any letters from

Joe Vance asking you to become one of the plain-

tiffs in this action? A. Positively not.

Q. Or anyone writing for him?

A. No, no
;
positively not.

Q. Was there at any time any representation

made to you by anyone that in no event, without
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regard to the outcome of this case, would you be

required to bear anj^ expense or attorneys' fees in

connection with the case?

A. No, I had no

Q. (Interposing) But you say, as I understood

you, that you didn't hire Mr. Moore as attorney

in the case? A. No, I didn't.

Q. You didn't hire Mr. Abel as attorney in the

case? A. No, I didn't.

Q. You didn't hire Mr. Anderson in Los Angeles

as attorney in the case? A. No, I didn't.

Q. You don't expect to pay for any attorneys'

fees?

A. I don't know. If the case reverses and it

falls on the plaintiffs I will probably pay my share.

Q. This complaint was verified by you on the

14th day of December, 1939, before Mr. Arney?

A. Yes, sir.

Q. Now, Doctor, I am not trying to mislead

you or tangle you up. The dates are not so ma-

terial except for this: Had you ever seen this com-

plaint or discussed it with anyone before the date

that you signed it before Mr. Arney ?

A. Oh, yes.

Q. You had? A. Yes.

Q. With whom? A. With Ward Arney.

Q. How long before—^more than a day or two?

A. Yes, several days.

Q. And it was the same complaint that you dis-

cussed with him which you afterwards signed?
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A. Oh, yes, just like it.

Q. So that you didn't see the complaint nor

have any discussion about it with anyone prior to

the time it was sent to Mr. Arney for you to sign?

Is that correct?

A. I had talked about it with Mr. Bateham.

Q. Did Mr. Bateham have a copy of the com-

plaint with him ? A. Yes.

Q. He did?

A. Yes, I think he is the one that presented

it to me when I took it before my attorney.

Q. That was at the time when it was sent you

as comi)leted, ready for you to sign. Is that what

you mean ?

A. I don't think it was quite completed then.

Q. It wasn't? A. I don't think so.

Q. Who completed it?

A. I don't know, exactly, but it was through

Mr. Bateham.

Q. You say Mr. Bateham gave it to you to take

to Mr. Arney ? A. To look it over.

Q. And you took it to Mr. Arney ?

A. I looked it over and took it to Mr. Arney,

yes.

Q. So the completed complaint, the first time

you saw it, the completed complaint was turned

over to you for your signature and after examin-

ing it you did sign it before your attorney; is that

correct ?
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A. There were some—the first one there were

a few minor changes, which were minor, if any,

yes, but essentially that is correct.

Q. That is correct? A. Yes.

Q. Then the information that is in this com-

plaint that you signed on the 14th day of Decem-

ber, 1939, was not furnished by you to Mr. Moore

or to Mr. Abel ? Is that correct ?

A. Yes, that is correct.

Q. Then you don't know, I assume, then, who

induced Mr. and Mrs. Sutherland and Mrs. Lorenz

to become joint plaintiffs with you or how they

happened to become plaintiffs?

A. I was under the impression that

Q. (Interposing) No. I asked you if you know,

not what your impression was.

A. No, I don't know.

Q. Do you know where the Sutherlands live?

A. No.

Q. Do you know where Mrs. Lorenz lives?

A. No.

Redirect Examination

Q. Did you and Mr. Bateham have any dis-

cussion as to your satisfaction or dissatisfaction

with the condition of the affairs of the Mutual Gold

and in the way it was being conducted ?

A. Yes, we discussed it at length.

Q. And state whether you ever heard, from Mr.

Bateham or anyone else, of a stockholders' com-
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mittee that was taking an interest in the affairs

of this corporation, Mutual Gold, in opposition to

what was being done by the management and con-

trol. A. Had I heard of it?

Q. Yes. A. Yes, I had heard of it.

Q. Was that an organization of which Mr.

Bateham was a member or chairman?

A. Yes, something like that. I don't know the

details of it.

Q. Did Mr. Bateham refer to that? Did he or

did he not in his talk with you, in the discussion

of what the attitude of the stockholders was ?

A. Yes, he discussed the attitude of the stock-

holders, yes, indeed.

Q. But you don't recall now, or do you recall

that he referred to a committee of stockholders

that were making it something of their business?

A. He did, he referred to it.

Q. Can you say any more definitely approximate-

ly how long you had this complaint that you sub-

sequently signed under consideration or advise-

ment as to its form and substance?

A. Well, as I recall, it must have been—I said

days before, and if I say a week or ten days, as

I recall, it was approximately that.

Q. Is it correct or incorrect to say that on that

consideration you formed your own conclusions as

to what you wanted to do as to signing?

A. That is correct.
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Q. What is correct?

A. It is correct that while I had that under ad-

visement my opinion was formed and I decided to

sign it.

Q. Was that after consulting with your own at-

torney, Mr. Arney?

A. That is right, and after my own considera-

tion of it.

Q. Did Mr. Amey go into any consideration as

to the nature of the case and the reasons for your

signing it, the advantages or disadvantages that

might accrue to you from signing if?

A. He did discuss it with me.

Mr. Moore: I want to recall the doctor for a

moment.

(Whereupon, Dr. M. I. Higgens was recalled

and further testified as follows) :

Redirect Examination

By Mr. Moore:

Q. One other question I want to ask you. Did

you know, or had you ever received notice from

the Mutual Gold or any other source of the bring-

ing and pendency in Los Angeles of this what we
call a title quieting suit that was brought by Mr.

Garbutt, prior to the fact that it went to judgment

by default? A. No.

Q. You didn't know it until after it had gone

to default? A. I didn't what?
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Q. You didn't learn that it had been brought

until you learned that a judgment had been en-

tered ? A. No.

DEPOSITION OF MAYBELLE HiaGENS

Mrs. Maybelle Higgens, being first duly sworn by

the Notary Public, W. R. Sampson, was examined

and testified as follows:

Direct Examination

By Mr. Moore:

Q. Please state your full name for the record.

A. Maybelle Higgens, Coeur d'Alene, Idaho.

Q. Dr. Higgens, who just testified, is your hus-

band ? A. Yes.

Q. And you live at the same place in Coeur

d'Alene, Idaho? A. Yes, sir.

Q. For the same number of years.

A. Yes.

Q. Are you the same Maybelle Higgens since

named as one of the plaintiffs in this case?

A. I am.

Cross Examination

By Mr. Weller

:

Q. Mrs. Higgens, did you have anything to do

with the preparation of this complaint which was

signed by your husband as one of the plaintiffs?



vs. Frank A. Garhutt, et al. 737

(Deposition of Maybelle Higgens.)

A. He discussed it with me.

Q. At the time or just prior to the time that

he signed it? A. Yes.

Q. Did you ever see the complaint prior to a

few days before it was signed when it was handed

to your husband? A. No.

Q. Had you ever talked with Mr. Moore? Were
you acquainted with Mr. Moore at that time?

A. No.

Q. Were you acquainted with Mr. W. H. xA.bel

of Montesano? A. No.

Q. They are the attorneys named in the com-

plaint in the action? A. Yes.

Q. You didn't know either of them?

A. No.

Q. Never had seen them? A. No.

Q. The only thing you knew about this com-

plaint was that when it was handed to your hus-

band, Dr. Higgens, for signing that you and he

discussed it. Is that correct? That is all that you

knew about the complaint?

A. I knew that it stood for the principles that

I was standing for.

Q. And you knew also, Mrs. Higgens, that that

principle that you were contending for was op-

posed by a majority of the outstanding stockhold-

ers of the Mutual Gold, did you not?

A. Yes.
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Recross Examination

By Mr. Weller:

Q. You received notice of stockholders' meet-

ings to be lield at various times? A. Yes.

Q. You didn't attend any of them?

A. No.

Q. You didn't even send in your proxy to any

of them, did you? A. I don't remember.

Q. I will ask you if it is not a fact that in these

meetings, particularly the last two meetings which

have been discussed here, on August 6, 1938 and

February 1, 1939, that neither you nor Doctor sent

in your proxies to be voted in favor of what you

thought should be done at those meetings?

A. I couldn't tell you. We received so many of

them, so many circulars, I wouldn't be able to tell.

Q. Would you say that you had sent them in?

A. No.

Q. Then, as I get it, Mr. Bateham asked you

if you were willing to be a plaintiff in an action to

be brought against the Mutual Gold Corporation,

Garbutt, and the Log Cabin Mines and all the

rest of them? Is that it?

A. After discussing it with me, yes.

Q. And you said that you would?

A. Yes.

Q. Did he tell you then that there were going to

be other plaintiffs m the action? A. Yes.

Q. Did he tell you who they were?

A. I think so.
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DEPOSITION OF A. P. BATEHAM
A. P. Bateham, being first duly sworn by the

Notary Public, W. R. Sampson, was examined and

testified as follows:

Direct Examination

By Mr. Moore

:

Q. Your name is A. P. Bateham ? A. It is.

Q. And you reside in Spokane? A. I do.

Q. How long have you lived here, Mr. Bateham,

approximately? A. Oh, twenty years.

Q. Are you a stockholder in the Mutual Gold

Corporation? A. I am.

Q. And about how long have you been such

stockholder ?

A. Oh, five or six years; I don't remember.

Q. And how much stock, if you recall, stands

in your name?

A. I put that down on a j^aper or envelope and

then didn't bring it over; 2000, I think; 2000 or

3000, maybe.

Q. What can you say in regard to an association

of stockholders which has been broadly referred to

as the Stockholders' Protective Association of the

Mutual Gold minority stockholders? Do you know"

anything about such an organization?

A. Yes. It was formed at a meeting—at an ad-

journed meeting. The stockholders had convened in

Dr. Collins' office, the office of the Mutual Gold,

pursuant to a call which w^as afterwards rescinded.
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Those who came there adjourned over to my office

in the Symons Block and discussed matters and

near the close of the meeting it was moved and

adopted that a stockholders' protective committee

be named, of which I was to be chairman. Mr.

Woodw^orth also was named as a member of the

committee and I was to appoint another one, which

I did, and I ai^pointed Mr. C. H. Colby. That was

the start of the committee, which was to take any

action that seemed advisable in the interests of

stockholders with respect to what we thought was a

wrong action of the Board of Trustees of the Mutual

Gold.

Q. Bearing in mind that Mr. Grarbutt became

active in the affairs of the Mutual Gold along about

the first of September, 1938, about what time would

you say this organization was formulated'?

A. Well, it was in the fall of '38, as I remem-

ber. September, wasn't it? It was the date of that

special meeting that was called after it was

rescinded.

Q. When was that, sometime in the fall of '38?

A. Yes. I think it was in September. I went

back to the office to get those record i)apers and I

found them and then didn't bring them. I piled

them up on the desk and went off.

Q. Were you chairman of that committee?

A. Yes.

Q. To what extent thereafter did you concern

yourself as the chairman and as a stockholder of



vs. Frank A. Garhutt, et al. 741

(Dei^osition of A. P. Bateham.)

the Mutual Gold in the matter of doing what you

thought was advisable for the protection of the best

interests of the Mutual Gold?

A. Why, we had several meetings at which in-

formation was received from the Mutual Gold or

its operations were discussed, and I think we agreed

upon two letters that were sent out to all stock-

holders, and in order to carry on the suit to prevent

the confirmation of their sale, of the directors' sale,

I went up on behalf of the committee— We agreed

that there should be a stockholder from outside of

the state included in the plaintiffs, so I accordingly

went up to Coeur d'Alene to see Dr. Higgens. That

was the nearest place I could go to get a stock-

holder outside of the state, and most convenient

place. I went up to present the matter to Dr.

Higgens.

Q. You heard the doctor testify here today, or

parts of it? A. Parts of it.

Q. And what is the fact as to whether your ap-

proaching Dr. Higgens was in furtherance of the

purpose of this stockholders' association'?

A. That was exactly the situation. I am quite

positive that I told him that I came there on behalf

of the committee because we wanted to get a plain-

tiff from outside of the state.

Q. You w^anted to get a plaintiff anyway,

whether it was outside or inside?

A. Yes.

Q. When did you first know anything of the
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pendency in California of a suit brought by Frank

A. Garbutt to quiet title in the Log Cabin Mines

Company to the purchase contract; that is, the

contract that was made originally with Russell Col-

lins and probably one or two others, that w^as an

asset and is now taken to be an asset of the Mutual

Gold ? Did you know that there was such a suit ?

A. A suit by Garbutt?

Q. A suit by the Log Cabin Mines Company, a

California corporation, which started a suit to get

judgment and decree subsequently by default? Did

you know of that during its pendency?

A. No, I didn't know it until some time after-

wards.

Q. Some time after it had gone to default, you

mean, and judgment rendered?

A. Yes. You or Mr. Woodworth told me about

it or showed me some report to that effect. I never

knew of it before.

Q. You never knew of it before that? Do you

Iviiow whether or not a purported copy of the judg-

ment is set up as an exhibit to the Answer of the

Mutual Gold in this pending case in which you are

testifying ? A. No.

Q. You don 't know that ?

A. No. The Answ^er, you say?

Q. As a matter of record, there is attached as

an exhibit to the Answer of Mutual Gold in this

pending case a copy of that judgment, purported to

be a copy, and it is pleaded as what lawyers call
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res judicata, that we are out of court and that the

Court ought to go against us in this case. Did you

know of that before that was done ? A. No, sir.

Mr. Moore : I think that is all.

Cross Examination

By Mr. Weller:

Q. Mr. Bateham, you are the same A. P. Bate-

ham who was one of the plaintiffs along with Dr.

E. T. Richter in a suit brought in the spring, I

believe, of 1939, against the Mutual Gold, Garbutt,

Log Cabin Mines and possibly some others to quiet

title to the Mutual Gold property '?

A. Yes, sir. I remember signing the complaint

as a plaintiff.

Q. Did you employ either of the attorneys in

that action? A. Not myself, no.

Q. Who induced you and Dr. Richter to bring

that action, Mr. Bateham?

A. Well, I don't know. I think there was—it

might have been Mr. Moore, or Mr. Woodworth

might have suggested it.

Q. You knew, did you not, that Joe Vance had

brought two actions against the Mutual Gold at or

about the same time that your action was brought?

A. Yes.

Q. Your action, as a matter of fact, was brought

just almost identical in time with that of the second

action brought by Mr. Vance, was it not?
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A. Well, I know it was around there somewhere.

I don't know^ as to either one now.

Q. Did anyone consult with you in regard to the

allegations that were made m the complaint in that

action brought by you and Dr. Richter against the

Mutual Gold and others'?

A, Why, I think I consulted with lawyers about

it.

Q. Did you ask any lawyers to start that action?

A. I told them I was willing to.

Q. Did you ask them to start it, is the question,

Mr. Bateham.

A. I don't think I did.

Q. Do you know whether or not that action

brought by you and Dr. Richter was instigated by

Joe A. Vance? A. Not that I know of.

Q. Or by Mr. Abel or Mr. Moore representing

him?

A. Well, not by Abel or Vance. I know Mr.

Moore is a close friend and attorney for myself in

some respects and so is Mr. Woodworth, who is

retamed by our company all of the time, and I may

have talked it over with them. I don't think any-

body else.

Redirect Examination

By Mr. Moore

:

Q. Mr. Bateham, you were quite active, it ap-

pears, in this stockholders' protective committee as

chairman and so forth?

A. Why, I tried to be.
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DEPOSITION OF FRANK A. GARBUTT
taken before Rose B. Cordarrens, a Notary Pub-

lic in and for the County of Los Angeles, State of

California, on August 25th, 1939, beginning at the

hour of 10 a. m., at the offices of Frank A. Garbutt,

Pantages Theatre Building, Los Angeles, Califor-

nia, pursuant to an order of court.

FRANK A. GARBUTT
being first duly sworn, testified as follows

:

Direct Examination

By Mr. Hinckle

:

Q. Have you had any experience in gold lode

mining ? A. Yes.

Q. Over how long a period has that experience

extended? A. About 52 years.

Q. How old are you? A. Seventy-two.

Q. What training if any did you receive in min-

ing engineering?

A. My father, who was a mining engineer, grad-

uated from Harvard, and he taught me mining en-

gineering.

Q. Was that }:>rivate instruction?

A. Private instruction.

Q. Did you do any work in the course of that

instruction? Did you do any work under him as

an engineer, engineering work? A. Yes.

Q. Where was that done ?
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A. In Colorado and Southern California.

Q. In what counties in California?

A. San Bernardino County.

Q. What experience have you had in that kind

of mining since then?

A. I have been engaged in mining, that kind of

mining, and other kinds, off and on for 52 years.

Q. In what localities?

A. In California, in Lower California, Old Mex-

ico, Arizona, Nevada, Utah, New Mexico, Colorado,

Canada. That is all that occurs to me at the moment.

Q. In the course of that experience did you do

any under ground mining work ?

A. I worked under ground as a miner for about

three years.

Q. Was that in California ?

A. That was mostly in California.

Q. What experience if any have you had with

stamp mills?

A. I have rim them, repaired them; I have the

trade of mill wright ; I have examined a good many
mills and I have worked as the mill man and as a

mill superintendent; I have studied stamp mills as

a mining engineer and I of course had to familiar-

ize myself with stamp mills practice of the world.

I had a little experience in Colorado.

Q. Is there a stamp mill located on the mining

property in Mono County, California, which is de-

scribed or referred to in the complaint in this case?

A. Yes.
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Q. What changes have yon made in the mill,

after you took charge of it?

A. We built a bin at the mine, and increased

the capacity of the mill bin, which was improperly

designed, took out the inclined belt conveyor and

put in a flat belt conveyor, a bucket elevator. This

was done on the advice of the mill man, Mr. Haley,

after consultation with him in regard to that. I

went to Mr. Haley to get him to run the mill last

winter as I knew no one who would take the job

in that climate and imder those conditions, and he

was represented as being a good man and recom-

mended by Mr. Keily, the former superintendent

of the mine and mill. Mr. Haley said he would not

go

Mr. Abel: Object to that as hearsay and not

responsive.

A. He said that he would not want to take the

job imless conditions were changed and the mill

was changed and I told him I would not ask any-

body to do that

Mr. Abel: I object to that as not responsive and

immaterial, self serving and hearsay.

A. (Continuing) —to run that old junk pile as

it was and with some vehemence he said, ''junk

pile is right." I told him I did not want to spend

much money on it because it was temporary at

best, and the purpose in running it was to learn

more about the mine so as to select the proper

equipment for it, and he then outlined the least
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amount of changes that would have to be made be-

fore he would take the job, and after going over

it with him I concurred in his recommendations

and we made the changes. I bought the material and

he made the changes himself.

A. When we could keep the mill running, we

crushed, or ground, or milled at the rate of 44

tons per 24 hours. That is the average rate.

Cross Examination

By Mr. Abel:

Q. What relation did you have to Alice Clark

Eyan and the Chandis Securities Company, the

owners of this mine?

A. Just what do you mean by that question? I

don't just exactly get it. I was in no relation to

them.

Q. Any business relation?

A. I was their representative negotiating the

sale of Log Cabin Mines property to Collins

Brothers.

Q. Were you the representative of the company,

the Chandis Securities Company, Alice Clark Ryan

and N. N. Clark, in reference to the assignment

of the contract to Collins?

Q. And the various supplementary contracts?

A. Yes. They advised with me on those matters

and usually followed my advice.

Q. Were you the agent in charge of this prop-

erty?
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A. No. I had no charge of the property.

Q. Just what did you do for your principals,

the owners of this Log Cabin mine?

A. They asked me to negotiate the sale of it

and advise them in regard thereto and I acted in

that advisory capacity without pay. They had both

done me some favors and I was trying to show my
appreciation.

Q. Did that service continue during the years

that the contract was in force, did that relation-

ship of yours continue ? A. Yes.

Q. When did you personally come into posses-

sion of the Log Cabin mine, so called?

A. I undertook the management as I recall it

shortly after my first trip to the property.

Q. For whom?
A. For The Mutual Gold Corporation.

Q. Was the management contract in writing?

A. The contract was a contract that was entered

into between the Mutual and myself looking to my
advancing some money for them.

Q. Wlien did you commence to advance money

under that contract ?

A. I think I advanced the first money before

I had a contract. I am not certain of that. I ad-

vanced them $10,000. Whether that was before or

after the contract I don't know. I told them I would

find them $10,000 to make that payment with,

irrespective of whether we did business or not.

They were at that time very much worried.
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Mr. Abel: I object to that as not responsive.

A. It is an explanation of my statement.

A. They were very much worried about a pay-

ment, of $10,000 due to the owners. They had ex-

pected to get the money from Mr. Vance and he

had declined to put it up unless they signed a con-

tract to his liking.

A. I told them I would advance this money

whether or not they made an agreement, and so far

as the pa5rment was concerned they could look

around and find somebody to do business with them

who would be satisfactory to them and I would

help them to do so.

Q. What is the entry entered on August 15th

1938, M. J. Keily, ticket to Seattle $69.35?

A. If you will allow me to tell you I will ex-

plain it to you. Keily made up his mind to go

on Sunday and he wanted to get off that night so

I went down and bought the tickets for him and

gave them to him, while he was getting ready to

go. It was Sunday and I got the tickets for him.

Q. Did you have any other interest in his going

other than just buying the tickets as a friendly

accomodation ?

A. Yes. I wanted to see him make the deal if

he could; that would help out the stockholders of

the Mutual Gold Corporation.

Q. Wlio was he representing at that time?

A. I think he was representing, as near as I
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can tell, I think he was representing Russell Collins

and Mr. Ferbert. But, I am not sure.

Q. Was he representing Cecil B. De Mille?

A. At that time we were talking to De Mille,

trying to interest him in the property.

Q. Who was talking to De Mille on that subject?

A. I was. Later on Mr. Keily talked to him.

Q. That was about the date of August ITth.

Were you trying to buy the Log Cabin Mines at that

time, in De Mille 's name, or for De Mille?

A. Along about that time we were trying to

interest Mr. De Mille in it.

Q. Who is ^^we"?

A. Myself, and the Log Cabin Mines Company
through me.

Q. There wasn't any Log Cabin Mines Com-

pany at that time.

A. I mean the Mutual Gold. That is a lapsus

linguae. I arranged an appointment between Mr.

De Mille and Mr. Keily, and Mr. Keily talked to

them about it and so did I.

Q. Did you draft a contract at that time, which

was De Mille 's offer, about that time?

A. Well, it was not De Mille 's offer. It was

a tentative proposition. We were trying to agree

on it.

Q. Who is the "we" that were trying to agree?

A. Mr. De Mille, myself and the Mutual Gold

Corporation.
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Q. At that time the Mutual Gold Corporation

knew nothing about it, did they?

A. I told them I was trying to interest a party

for them, and who the party was.

Q. Who did you tell and on what date?

A. I don't know; but the person I told them

was C. B. De Mille.

Q. Then you did not tell any officer of the

Mutual Gold Corporation?

A. I do not know what date it was that I dis-

closed the identity to them.

Q. When did you make the disclosure and to

whom did you make it?

A. I do not recall. I was in contact with Russell

Collins and Mr. Grill and I think Mr. Ferbert,

so it must have been one of those.

Q. That was before the date Keily went to

Seattle?

A. That I don't know. I haven't a good memory

for dates. I never try to remember dates.

Q. ])o you now observe that your ledger entry

on August 17th, that you advanced the money for

Keily to go to Seattle?

A. I presume that is correct. I do not confirm

or deny it.

Q. Will you please read the entry out of the

book? I do not wish you to take my statement

for it.

A. They have an entry reading August 15th,

M. J. Keily, ticket to Seattle $69.35.
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Q. Were you ever re-imbursed for that, advance ?

A. I don't know.

Q. If you were re-imbursed by whom were you

re-imbursed? A. That I don't know.

Q. Keily at that time had been, off and on,

in your service, for 17 years ?

A. No, he was not. I testified that he was in

my service for 17 years, but after he left it he

never came back again.

Q. What years was he in your service?

A. He left my service about six years prior

to this time he went to make the contract—prior

to this date, about six or seven years ago.

Q. What was Kelly's mission to Seattle for

which you advanced the ticket money?

A. He went up there I think, at the request of

the Mutual Gold Corporation, to try to help them

make a deal for the financing of their property,

and at that time I had no interest in it, directly

or indirectly, and I told them I did not want to

make a deal wit>h them.

Q. Who did you tell that to?

A. Russell Collins, and what-ever directors came

down here. They were in my office and haunting

me for several weeks, trying to get somebody to

help them or go in with them and I told them I

didn't want to.

Q. What weeks were they?

A. I don't remember. It was immediately prior

to the time Keily went to Seattle. The last thing
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I wanted was any interest in the Log Cabin mine.

Q. Can you give us tbe names of any of the

proposed purchasers of the Log Cabin Mine?

A. The only two I ever talked to about it

—

there were three. Cecil B. De Mille, and I talked

to Hal Roach about it, but we never got to the

point of making a contract; I also talked with

Harry Chandler about it. They wanted to interest

him and I got him in contact with Keily and we

urged him to do something for Mutual Gold and he

declined and said he did not want any part of it.

Q. When was that?

A. It was about the same time.

Q. Was he informed of the status of the prop-

erty?

A. He was informed of everything about it I

knew. Irrespective of that, he said that he was

a seller, not a buyer, and did not want anything

to do with mining. I got him to come to my office

to discuss the matter with Mr. Keily. He came here

as a favor to me, and I urged Mr. Chandler to

come to the rescue of Mutual Gold Corporation,

and try to save them from Mr. Vance, but, he said

he was not interested in going into any mining

ventures.

Q. When was your proposal drafted whereby

you were to take over the Log Cabin?

A. I could not state the date but that occurred

in this way

Q. I am asking you as to the date.
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A. I don't know the date.

Q. Was it before or after you sent out the

cancellation notice ?

A. I don't know. I want to explain my answer

because I want to explain the circumstances. The

circumstances were these. Mutual Gold Corporation

had urged me on numerous occasions to go with

them and help them out and I had declined. I was

at that time the representative of the owner and I

had a primary duty to perform them. The Mutual

Gold Corporation directors and officials informed

me they were being driven into a contract with

Mr. Vance, and that they did not want to go into

it. I told them I would help them to the best of

my ability to find a party who would go in with

them and would help them to finance themselves.

But they kept coming to me and urging me to

prepare a contract and they said, "we are lost

if we don't have some kind of a concrete proposi-

tion to present to our stockholders meeting that will

be better than the Vance proposition." And I said,

"well, I don't want any interest in your company.

I don't want to go back into the mining business

but I will yield to your urgings and make you

a contract providing I can cancel it at any time I

please without any personal liability. If that will

serve your purpose I will then join with you in

trying to find someone for you that will take my
place and go on with it. That is the reason that

particular contract was drawn.
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Q. When were those urgings on the numerous

occasions of which you speak?

A. They extended up to the time that contract

was drawn and for a number of weeks previous

thereto. If I was guessing I would say six or seven

weeks.

Q. Before what date?

A. Before the date that contract was entered

into.

Q. You mean your contract?

A. The contract between Mutual Gold and me.

Q. That was on September the 2nd, wasn't it?

A. I don't remember.

Q. Have you got the contract? A. No.

Q. Can you refer to something and fix the

date?

A. I don't know how I can at this moment, but

that was the first contract that was made between

Mutual Gold Corporation and myself.

Q. Bid you talk to the owners about sending out

the cancellation letter which for the purpose of

this case I will assume is dated August 25th, 1938?

The Witness: I talked about it on several oc-

casions but I do not recall whether I talked with

them about it at the time it was sent out or not.

We had numerous conversations about the condi-

tions and what led to it.

Q. Would you then say you did or did not

specifically talk to the owners Alice Clark Ryan

and the Chandis Securities Company about sending
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out the cancellation letter dated August 25th, 1938?

A. I must have talked to them about it, although

I never talked to the Chandis Securities Company.

I talked with Harry Chandler, whom I contacted,

and I told him, at what time I am not certain, that

I was sending the letter out and I got their ap-

proval thereto.

Q. Did you tell them at that time you were

negotiating to have the contract assigned to you?

A. I do not know whether I did or not.

Q. Did they know about it?

A. As to the dates—of course they knew about

it, but as to when they knew about it I do not

know\

Q. Did they object? A. To what?

Q. To your dealing, to get, an assignment of

the contract yourself?

A. They did, and they terminated my employ-

ment with them. They terminated my authority to

represent them.

Q. Was that in writing ? A.I think so.

Q. After that did you draft a letter for Mrs.

Ryan to send to Mr. Vance?

A. Not that I know of. I did discuss with her

some of the letters she sent to Mr. Vance.

Q. That was after you had ceased to represent

her?

A. I do not know whether it was after or be-

fore.

Q. What did you discuss with her?
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A. They questioned me about the property and

I told them what I thought. I have no definite

recollection of that. That is no definite recollection

now.

Q. When did you commence operating the mine

in question'?

A. For myself, or for the Log Cabin?

Q. Commence to operate it? When did you com-

mence to operate it?

A. In the early fall of 1938.

Q. Can you fix the date?

A. No, only by entries in the books.

Q. You have a payroll account ?

A. The payroll account will show when the pay-

ments were made, when the service was performed

by the employes.

Q. Have you any record of that?

A. I can fix the date.

Q. Let's have the date you commenced to em-

ploy men in the operation of this mill. Not tiie

date you paid them, but the date you employed

them.

A. You can tell the period it is for.

Q. You have a report from the mine on that?

A. No. They didn't report for quite a while.

They were very poor correspondents.

Mr. Carter: September the 10th to 30th.

Q. Will you please produce your record to

show who were employed?
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Mr. Hinckle: Can you give it to him with the

statement ?

Mr. Carter: M. F. Haley and Russell Collins

and. J. R. Sturgeon.

Q. Assuming that you issued a letter under date

of August 28th, 1938, to cancel the contract be-

tween the old owners, then held by Mutual Gold

Corporation, and assuming further that August

27th your proposal to Mutual Gold Corporation was

accepted, would you say that the contract of Sep-

tember 2nd, 1938, a copy of which is Exhibit D,

represented your first agreement with Mutual Gold ?

A. I do not get the force of that question. Do
you mean did this represent our—^yes, naturally.

Q. Do you recall a meeting in this office of

yours on August 27th?

A. I do not know the date. Meeting with whom?
Q. J. A. Vance, Lloyd Vance, myself and Mr.

Grill. Do you recall that meeting? A. Yes.

Q. At that time did you have a deed from the

Mutual Gold? A. I don't know.

Q. When did you receive a deed from Mutual

Gold to the mine here ? A. I do not know.

Q. Have you the deed?

A. I think it was sent up to the Recorder to be

certified, to get certified copies to go to the attorneys

in this case for the trial of this case.

Q. Do you say that you do not have the original,

or that you do have ?

A. I do not think that I have the original.
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Q. Have you a copy? A. I may have.

Q. What consideration if any did you pay for

the deed to the mining property here involved?

A. Well, the deed was made to me as I recall,

as one to hold in trust, to transfer to the new

corporation to be formed, when formed, and as

security for the money I had advanced and was to

advance.

Q. Do you say that those matters of that trust

feature, or the advancing of money are mentioned

in the deed? A. That I don't know.

Q. Will you swear that it was?

A. I don't know. The deed will speak for itself

in that regard. I will say however, that about the

time the deed was made and delivered that that

was our understanding, that it was to be made

and held in trust for that purpose.

Q. Was that understanding in writing?

A. I do not know.

Q. With whom did you have that understanding ?

A. With the directors of the Mutual Gold, with

whom I dealt.

Q. What directors?

A. There may have been several. Mr. Grill, Mr.

Ferbert and Collins.

Q. When did you have that understanding?

A. At the time the deed was dra^vn and de-

livered.

Mr. Abel: Now, was there any change in the

possession of this mine between the date of Sep-
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tember 2nd, 1938, and the date of November 1st,

1938?

A. To this extent: where previously I was

operating for myself under the date of September

2nd and 22nd, I then operated for the Mutual

Gold corporation and was carrying on the operation

for them, as an accomodation, and advancing money

for those things that they agreed should be done.

In the first instance I was in possession acting under

a contract, and in the second instance I was acting

as representative under their instructions.

Q. From whom did you get the instructions?

A. From the Mutual Gold.

Q. Were those in writing? A. I think not.

Q. What person gave you the instructions?

A. It would be either Mr. Grill, Mr. Ferbert,

or Mr. Stiegler.

Q. Neither of them were present personally with

you?

A. I don't know. Mr. Ferbert was down here

quite often.

Q. When?
A. He was down here for two or three months.

I don't know the dates. He would come to my office

occasionally.

Q. How did you carry your accounts with the

state of California, your payroll reports to the

state of California?

A. I would have to ask Mr. Carter about that

but I think they were carried in the name of
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Mutual Gold. We carried them for a time in my
name and I think it was changed after that to

Mutual Gold.

Q. Do you testify to that from personal recol-

lection ?

A. That is my recollection. I can confirm it by

asking- Mr. Carter.

Q. Have you a record of the payments that you

made to the State of California or any of its de-

partments ?

A. That will all come in the statement you are

to get.

Q. In reference to the payroll, the old age in-

surance, unemployment, insurance, etc.?

A. Yes. He may know from memory or he can

look it up, which ever you prefer. My recollection

is those payments were made in my name and then

Mutual Gold and then later on by the Log Cabin,

when the property was transferred to it, and the

later contract went into effect.

Q. How many changes of management or pos-

session has there been of this mining property

since September the 1st 1938?

A. I first managed it as I recall for the Mutual,

then under my contract with them, as it called upon

me to do, then again for the Mutual then again

for the Log Cabin. That is my recollection.

Q. When did you commence to manage the

mining property here involved for the Mutual?
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A. That would be forthwith upon my withdrawal

from the contract of September the 2nd.

Q. Didn't you start to spend money on this

property before the contract of the 2nd of Septem-

ber, even?

A. I may have. I don't think so.

Q. Didn't you order a power line installed at

an expense of $11,000 before you had a contract ?

A. That was done for the Mutual. I went out

on a limb and did that. They said it would be

all right to do it, but I had no contract. I was just,

taking a chance.

Q. Then you did incur an obligation for at least

$11,000 before you had a contract at all?

A. Yes. The situation was this. They were in

desperate strai.^Ms because if they did not. work

through the winter they would lose another year,

and whoever operates the property had to have

a power line, and at that time it was contemplated

I would find them some party who would go in

with them, and when I saw what kind of a mess it

was, with Vance's lawsuit and litigation, I could

not go to anybody and ask them to go in on it,

because I could not recommend it.

Q. Did you advance that $11,000 or incur an

obligation of $11,000 for a power line while you

were operating for the owners on an existing con-

tract that had been terminated and forfeited?

A. That I don't know. I advanced the money at
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that time or became obligated for it, for the Mutual,

yes.

Q. When was the Mutual Gold relieved of the

forfeiture notice of August the 25th?

A. I don't remember. It was done sometime

later.

Q. How much later?

A. After your visit down here with Vance.

Q. Was it as much as five or six weeks later?

A. It may have been, I don't know.

Q. Then while the sword of forfeiture, the letter

of August the 25th, was hanging over the head of

Mutual, you, without any contract advanced $11,000

or incurred an obligation of $11,000 for Mutual?

A. Yes, and I have done the same thing with

hundreds of others in other cases.

Q. Did you know that, the forfeiture notice of

August the 25th would not be insisted upon then ?

A. No.

Q. Were you at that time assuming that it was

effective legally, and terminated the contract which

Mutual had with the owners ?

A. If you will make the time more definite

—

I think the contract was forfeited and I think

it was terminated.

Q. When was it given new life?

A. I don't know the date, but you at least have

the notice, when the notice of termination was

withdrawn.
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Q. Was there a notice of withdrawal of the

forfeiture ? A. Yes.

Q. Who sent it out?

A. I think Mr. Chandler and Mrs. Ryan.

Q. To whom? A. To The Mutual Gold.

Q. When? A. I don't know the date.

Q. How did you become familiar with that?

A. They told and Mutual Gold told me.

Q. When? A. I don't know.

Q. What persons told you that?

A. Mr. Grill.

Q. Did you prepare that notice?

A. I don't know.

Q. Do you now deny that you did prepare that

notice ?

A. I can't recall. I know at that time they

relieved me of responsibility.

Q. Was that the time they discharged you as

agent? A. About that time.

Q. Did the owners or Mrs. Alice Clark Ryan
send you a notice, a letter which she sent to Vance ?

A. Yes.

Q. Was that about the time the letter w^as sent?

A. It was about that time. I do not recall the

chronology of it.

Q. You are handed a paper, a copy of a letter

containing three sheets dated October 23rd, 1938,

and I will ask you to state whether or not she was

supplied with a copy of that letter or the original,

purporting to be written by Alice Clark Ryan?



7GG Helen M. Sutherland, et al.

(Deposition of Frank A. Garbiitt.)

A. Yes, T have seen that.

Q. When?
A. I imagine about the time it was written.

Q. Did you write it? A. No.

Q. Did you compose it?

A. No. I talked with Mrs. Ryan about it.

Q. Was it then written following your con-

versation? A. I imagine so.

Q. Did you sponsor the letter in any way?

A. I approved of it.

Mr. Abel : I offer in evidence a copy of the letter

and will offer the original at a later date. It

will be Exhibit G. You are now shown a letter

headed Progress Report, dated September 23rd,

1938. Did you issue that instrument?

A. I wrote this, yes. Assuming it is a correct

copy which I have no doubt of. This refreshes my
mind. At that time I did not obligate myself for

the $11,000 but for $500, w^hich was the preliminary

survey of the power company.

Q. In these several progress reports, between

September 23rd and November 22nd, and January

8th, I notice that you make no reference or mention

at all to the various shifts that had been made in

these contracts. If that be so, why was it?

A. It was none of my business. I had no direct

contact with the stockholders of Mutual Gold Cor-

poration. Mutual Gold Corporation itself was fully

advised of everything that occurred, and I made

these reports at the request or desire of Mutual
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Gold, telling them things which they did not know,

or if they did know, they did not know officially.

Q. Going back to the value of this property, you

say you have spent how much on this property?

A. I would have to ask.

Q. In round figures?

A. I would say $95,000 maybe.

Q. $95,000? A. Probably.

Q. You consider that a valuable mine?

A. I do not know. I never told anybody I

thought so. With two exceptions.

Q. You claim to have been an experienced and

skilled mining engineer of over fifty years ex-

perience? A. Yes.

Q. Was it your judgment that this was a valu-

able mine? A. I do not know.

Q. Did you think so?

A. I thought it had possibilities. But, so far

as I know I don't know what possibilities. I did

not know then and I do not know now.

Q. Do you think it is valueless?

A. No, I do not think it is valueless, but I

think a person can lose a lot of money on it.

Q. Have you had any mining engineer pass on

this property? A. No.

Q. Not any?

A. Well, I got the so-called reports of Mr. Cole,

and Mr. Keily, but they did not pass on it for me.

Q. Mr. Cole's report was brought to your atten-
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tion shortly before you got the contract of Sep-

tember 2nd?

A. Some tune before that I saw it, but I did

not take too much stock in that report. It had too

many inconsistencies in it.

Q. But according to that report, that property

was worth, with ore in sight, nearly two million

dollars, according to the report?

A. As I recall it, it was a million and a quarter

or a million and a half but whatever it was it was

silly.

Q. Without making an examination yourself,

you made a contract under which you were to con-

trol it?

A. That I would operate it. I have bought

prospects before for cash, and spent money on

them lots of times.

Q. When did you last spend money on this

prospect? A. I am doing it today.

Q. Are you doing it as the owner?

A. I am domg it under my contract with Mutual

Gold.

Q. How many times did Grill see you?

A. I don't know.

Q. Was Mr. Grill in your personal service?

A. No.

Q. Did you advance him any more than the

$150?

A. The $150 was money I loaned the Mutual

Gold Cori)oration. They wanted him down here



vs. Frank A. Garhutt, et al. 769

(Deposition of Frank A. Garbiitt.)

and could not pay his way. I told them I thought

he ought to be here and I told them I would ad-

vance the money and they borrowed it for that

purjoose.

Q. Did Mutual Gold ever get the money?

A. I paid him the check and charged Mutual

Gold with it.

Q. You charged Mutual Gold with it?

A. Yes. I handed him the check myself, in the

office, or mailed it to him.

Q. You took i)ossession of Mutual Gold Cor-

poration on or about September 2nd, 1938?

A. I do not recall the dates.

Q. You have been in physical x)ossession of it

ever since?

A. I have never been in physical possession

since.

Q. You or your agents and those acting for you

have at all times since had possession?

A. I employed tlie people who have been in

actual possession duj-ing a considerable portion of

the time.

Q. And you have paid them, at all times since

September 2nd?

A. Part of the time personally; part of the time

Log Cabin and Mutual.

Q. In all instances the money came from you?

A. Yes.

Q. You decided who should be employed and
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who should be discharged and how much they

should receive, at all times since September 2nd'?

A. I left the details of employment to the heads

of the various departments.

Q. You selected the heads of departments'?

A. Yes.

Q. And such interest, if any, that you received,

was received by the deed of September 2nd,

1938, which was recorded November 7th, 1938, and

that interest you have not reconveyed?

A. Oh yes I have.

Q. To whom?
A. To the Log Cabin Mines, on the order of Mu-

tual Gold.

Q. Has the deed been recorded?

A. Yes.

Q. Are you sure about that? A. Yes.

Q. Then you are not retaining title for security

for advances made by you? A. No.

Q. To whom did you execute and deliver the

reconveyance ?

A. To the Log Cabm Mines comj^any.

Q. What j)erson received the instrument?

A. Mr. Hinckle, I believe.

Q. He is your personal attorney?

A. He is also attorney for the Log Cabin Mines

Company and I think he recorded the deed.

Q. The deed of September 2nd reached your

possession on or about that date?

A. I don't know. In due course, anyway.
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Q. How do you explain that it was not recorded

nntil November 7th, 1938?

A. I don't explain it.

Q. If it was withheld or not filed for recording

until November 7th have you any explanation why

it was not donef A. No.

Q. If it was recorded November 7th, or filed

November 7th, you will note that was after the

abrogation of the contract on which it depended?

A. We had a new agreement after that was

abrogated in which I was to hold this for security

for the money I had advanced and was to advance.

That became the only security I had and about that

time I recorded it. That agreement came within two

days after the cancellation of the contract of Sep-

tember 2nd and 22nd.

[Title of District Court and Cause.]

DEPOSITION OF J. A. VANCE

J. A. Vance, being first duly sworn to testify the

truth, the whole truth and nothing but the truth,

deposed and said as follows:

Direct Examination

By Mr. Grill:

Q. Please state your name.

A. J. A. Vance.

Q. And what is your business, Mr. Vance?

A. Well, I have been in the lumber business.
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Q. Are you retired at the present time?

A. Yes.

Q. What was your previous business, Mr.

Vance ?

A. Previous to the lumber business?

Q. No, what has your business been in the past,

lumbering business? A. Lumbering business.

Q. For about how many years?

A. Oh, about thirty years.

Q. And that has been your primary business

during your lifetime, has it? A. Yes.

Q. Were you one of the incorporators of the

Mutual Gold Corporation? A. No.

Q. Were you connected with it at the time of

the incorporation ?

A. Well, I was connected with it shortly after

the incorporation.

Q. Were you comiected with it at the time that

it acquired by contract or was acquiring by con-

tract tiie Log Cabin Claims ? A. No.

Q. The contract was made and transferred to

the Mutual Gold before you became connected with

the Mutual Gold Corporation?

A. At about that time.

Q. And did 3^ou become a director of the Mu-

tual Gold Corporation about that time ?

A. I think so.

Q. And continued as director ujo imtil about

what date? Just give the year, that will be all

right, Mr. Vance. A. '37, I think.
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Q. I think it was A. Or '38.

Q. It was '37 or '38, anyway.

Mr. Moore: It will appear in the record, I take

it.

Mr. Grill: I guess that is correct, yes.

Q. (By Mr. Grill) And were you likewise an

officer of the corporation during substantially the

same period of time ?

Mr. Moore : Do you mean beginning at that time ?

Mr. Grill: Yes. Beginning at the time you came

into the corporation.

A. Yes, I think I was.

Q. You were vice-president for quite a consid-

erable period of time? A. Yes.

Q. Then what occurred in 1936, the latter part

of 1936?

A. Well, I had a contract with the Mutual Gold

for to put the thing into production.

Q. How much money was raised at that time,

if you recall?

A. $30,000, of which a good part of it went to

the office and pipe lines,—for frozen pipe lines.

Q. Do you recall of the $30,000, Mr. Vance,

how much went to the office?

Mr. Moore: All that line of testimony, and that

question, is objected to as irrelevant and imma-

terial to any issue in this case.

(Question repeated by reporter.)

A. Well, there was something like $2,800 and

$1,400,—there was about $8,000,—I don't remember

the exact amount.
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Q. Well, just approximately to the best of your

recollection ?

A. About eight thousand and some dollars that

was spent that way,—eight or nine thousand dol-

lars, I don't know\

Q. And some $22,000 expended on the property?

A. Yes.

Q. And do you recall how that was expended ?

Mr. Moore: That question is objected to as too

general and irrelevant and immaterial.

Q. (By Mr. Grill) Vv^ill you please state to the

best of your recollection how the money was spent

on the property?

A. Well, it was spent in fixmg u]3 the mill and

developing ore.

Q. I will ask you whether or not you advanced

any sums in addition to the $30,000 ?

A. Yes.

Mr. Moore: Objected to as irrelevant, and imma-

terial, all that line of testimony, as to moneys ex-

pended by Mr. Vance or anybody else on the prop-

erty,—that is all objected to on the same gromid.

Q. (By Mr. Grill) Do you recall the amount;

if so, just state it.

A. Well, it was $8,000, and then there was about

a thousand dollars or nme hundred, or a thousand

dollars that was paid for labor when w^e shut down.

Q. And did you advance $10,000 to the owners

too? A. Yes.
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Q. And did this additional eight or nine thou-

sand dollars which you mentioned go into the put-

ting of the mill in operation?

A. Yes, and blocking out ore.

Q. Do you know how much was spent in block-

ing out ore?

A. Well, there was about $8,000.

Q. Spent in blocking out ore? A. Yes.

Q. Was that during the period you were there,

Mr. Vance, or afterwards ?

A. That was after I left.

Q. Was the $8,000 used after you left, or before?

A. No, that was used before I left.

Q. And when did you leave?

A. About December 12th, I think.

Q. So will you now say that the $8,000 was used

for blocking out ore from the time you went on the

property until the time you left in December?

A. Yes, it was used in blocking out ore or fixing

up the mill and things like that.

Q. So that there was approximately $30,000

used in putting the mill in operation?

A. Yes.

Q. And coimecting up the shaft

A. And blocking out $1,650,000 worth of ore.

Q. How do you arrive at that figure, Mr. Vance ?

A. That estimate,—I think Russell Collins

claimed that there was over $2,000,000 worth of

ore.
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Q. Did you make that estimate yourself?

A. No.

Q. Then this million, six hundred thousand dol-

lars worth of ore is then an estimate someone else

made you? A. Yes.

Q. That was at the time you left, Mr. Vance,

in December?

A. No, in the springtime, there was that much

ore blocked out.

Q. Was that in the year of 1939?

A. '38,—the sprmg of '38, there was that much

ore blocked out.

Q. Did you ever attempt to compute it yourself?

A. No, I dicbrt.

Q. Do you know how many feet of tminels were

there at that time?

A. About 650 feet, I should think, of tumiel on

the lower level, and,—oh, there was a lot more

tunnel than that.

Q, On various levels ?

A. There was three levels. I don't Imow just

how much there was. There must have been about

fifteen hmidred feet of tmniel altogether.

Q. Well, you didn't attempt to compute the ore

yourself ? A. No.

Q. Mr. Vance, can you tell us what your costs

were per ton for milling the ore m the stamp mill?

A. No, I can't tell you now.

Q. Can you state approximately?

A. No, I can't.
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Q. Can you state or will you state offhand the

cost per ton of getting the ore to the milH

A. No.

Q. You can't now state?

A. No, I can't.

Q. Can you state what your average recovery

per ton was during the period of operation in which

you were in there, August 17, 1937 to April 22,

1938?

Mr. Moore: You mean from memory?

Mr. Grill: Yes, to the best of his recollection.

A. Well, I don't know what the average was, but

we i)aid expenses all the time.

Q. Can you state what your net profit per ton

was, if you had a net profit ?

A. I don't think there was any net profit to

amount to anything at all.

Q. Was there any reason for that, Mr. Vance,

—can you state any reason ?

A. Well, you see we was not allowed to mill

any ore except what we took out of the tunnels,

according to the contract.

Q. Wasn't there some stoping done during that

period ? A. No.

Q. No stoping at all during that period?

A. Well, not any to amount to anything. I don't

know just what there was, but there wasn't any

stoping to amount to anything.

Q. Then I will ask you whether or not you mean

that all of the ore that was run through the mill
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came from the development work from the running

of the tminels '? A. Yes.

Q. And not from any stoping, to the best of

yovir recollection? A. Yes.

Q. And that, in your opinion, is the reason

that there was no profit made"? A. Yes.

Q. I will ask you whether or not in your re-

port, gotten out in the latter part of December,

1937, of the Mutual Gold, giving activities of the

company from September, 1937, to December 12,

1937, you did not state that the costs of mining

and milling were excessive?

Mr. Moore: That is objected to as irrelevant,

immaterial and not within the issues.

A. I don't remember anything about it.

Q. I will ask you whether or not in your opin-

ion, in view of your experience with the property,

you could have operated the stamp mill at a j)rofit?

Mr. Moore: I object to that as the witness has

not been qualified as an expert. He testified his

whole life has been spent in the lumber business.

A. Well, if we had been allowed to stope, why

we could have made a profit.

Q. How much of a profit, in your opinion?

Mr. Moore: The same objection.

A. Well, we could not have made the profit that

we should have made if we had had a cyanide sys-

tem in there, which Mr. Garbutt ran the mill for

a year after we gave it up,—after I had given it
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up, and he didn't use any cyanide system and it

seemed to work all right.

Q. Did you lose very much time in repairs of

the plant during your operation? A. No.

Q. Do you now recall what percentage of re-

covery of gold you had in your operation?

A. No, I don't remember what percentage there

was. I haven't got that stuff. I had a book with that

all in and somebody stole my book up at the hotel

one time.

Q. How many tons of ore did you run through

the mill during that period, or the average per

day, approximately?

A. Oh, it is about forty ton, I think.

Q. You averaged, you believe, about forty tons

during the period of your operation?

A. I think so.

Q. Do you know how much the loss was in the

tailings ?

A. Well, it was supposed to be about five dol-

lars a ton.

Q. And how did you arrive at that figure?

A. Well, that was the assay of the tailings, I

think.

Q. How many assays did you take during the

period of your operation, or how many assays were

taken during the period of your operation, if you

know ?

A. Well, there wasn't very many.
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Q. You didn't have an assayer on the property?

A. No.

Q. Was the mill shut down in 1938'?

A. Yes, it was shut down April 22nd,—it was

shut down from then until September, I think it

Yvas, when Garbutt started it up.

Q. Well, it was shut down,—you don't know the

date that Garbutt started?

A. I don't know what date he started

Q. Well, that is not necessary. Did you visit

the property during May or Jmie of 1938?

A. Yes.

Q. Who accompanied you at that time %

A. Mr. Cole and Lloyd Vance.

Q. Who was Mr. Cole?

A. Mr. Cole was a mining engineer.

Q. Did he make an inspection of the property

and an examination at that time?

A. Yes, sir.

Q. Was that made under your supervision?

A. Yes.

Q. Do you recall how many samples Mr. Cole

took at that time?

A. Oh, about twenty-five or thirty. I don't know

just how many.

Q. Is that your reecollection, twenty-five or

thirty? A. Yes.

Q. How long did he remain at the property?

A. I don't know how long he was there, a week

or so.
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Q. Did Mr. Cole spend a week or so on the

property examining if? A. Yes.

Q. Can you now, Mr. Vance, recollect and state

approximately how many tons of ore were sup-

posed to be available or blocked out at that time*?

A. Well, I can't tell you exactly. I don't know.

I think there was 125,000 tons. That is just a guess

on my part.

Q. That is of gold ore ? A. Yes.

Q. And can you make any estimate as to the

recoverable gold content of the block at that time,

—

the 125,000 tons? A. No, I could not.

Q. Do you know how much the ore ran, five or

ten or fifteen dollars a ton %

A. It ran all the way from five to twelve dollars

I think,—twelve or fifteen dollars. About five to

fifteen dollars it ran.

Q. And can you give approximately the average,

—^your estimate!

A. It averaged about eight dollars, I think.

And then there was about five dollars of that that

went in the tailings,—or there was five dollars be-

sides that that went in the tailings.

Q. Oh, you mean eight dollars of recoverable

values then? A. Yes.

Q. And making an average then of about $13

of gold content? A. Yes.

Q. Is your recollection sufficiently refreshed, Mr.

Vance, to say approximately what your mining and

milling costs would be per ton? A. No.
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Q. Was it six or seven or eight dollars f

A. Somewhere close between six and eight dol-

lars. We ran for two or three wxeks there without

putting any ore through at all, you might say.

We were just developing and rimning tunnels and

things that were necessary to be done.

Q. And had a certain amount of waste ?

A. Yes. And it was forty to sixty percent waste

in all of that.

Q. Forty to sixty percent waste? A. Yes.

Q. How much was the average of your waste

through your operations?

A. Well, I don't know.

Q. You don't know what the average or ap-

proximate average would be? A. No.

Q. Do you recall, Mr. Vance, the total amount

you received or the company received during your

operation for gold sold to the mint or sold to the

United States? A. No, I can't remember.

Q. You don't know approximately?

A. No, I don't.

Q. It is your recollection that you paid ex-

penses ?

A. We paid expenses after we got started and

got the thing going once.

Q. And that continued up mitil April 22, 1938?

A. Yes.

Q. Did you submit a plan to the Mutual Gold or

to its Board of Directors in 1938 for the construc-

tion of a new mill ?
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A. No, I don't think there was any plan.

Q. Well, then, did you submit an offer of some

character to the Mutual Gold Corporation?

Mr. Moore: Objected to as irrelevant and incom-

petent.

Q. That is for the construction of a new mill?

A. Yes, we figured on a new mill.

Q. And what character of mill, Mr. Vance?

A. Cyanide,—a ball mill and a cyanide plant.

Q. Of what capacity?

A. Oh, it was about 250 tons; supposed to be

guaranteed 100 tons.

Q. And what was the occasion for the recom-

mendation or the offer to Mutual Gold of putting

another or larger mill on the property?

A. Well, it would stand a bigger mill and it

was necessary to have a cyanide plant in order

to make the recovery. We could have bought a mill

at that time with a cyanide plant and everything

for $20,000.

Q. Do you know the character of the cyanide

plant ?

A. Well, I don't know,—just cyanide, that is all.

Q. You don't know the kind of a plant it was

at this time?

A. No. Just tanks and,—I don't know w^hether

there is any difference in cyanide plants or not.

Q. About when was that offer made, Mr. Vance?

During what month or months, if you recall ?
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A. About the 6th of August, I think.

Q. 1938? A. Yes.

Q. Now, do you now recall the terms of your

offer? If you do, just state them to the best of your

recollection.

A. It was not me that made the offer; it was

my son.

Q. Were you interested in the offer ?

A. Well, yes, I was interested in order to get

my money out of it.

Q. Well, were you planning to put in some

money yourself with your son? A. Yes.

Q. Well, that was really the joint offer of yourself

and your son, wasn't it, made in his name?

A. Well, yes.

Q. (By Mr. Grill) A meeting of stockholders

which you attended was held in September,—or Au-

gust 6, 1938. You attended that meeting, didn't you,

Mr. Vance? A. Yes.

Q. And do j^ou know the financial condition of

Mutual Gold, or did you know it at that time?

A. Yes, sure.

Q. What was its condition?

A. Well, they didn't owe anything, only on the

property.

Q, Did they owe j^ou anything?

A. They owed me eighteen or nineteen thou-

sand dollars, something like that.

Q. Did they owe an}^ other loeople ?
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A. Well, I understood that they owed Ferbert

and Steigier a little bit. And they owed Haley I

think $119.

Q. Did they owe Mr. Sturgeon anything at that

time? A. Well, I think so.

Q. Was the comi^any in any condition to pay

its obligations at that time, during August and Sep-

tember, 1938?

A. Not in September. They were in August.

Q. They were in August?

A. I would have paid them myself.

Q. You mean under your new deal,—under your

plan? A. Yes.

Q. Or the offer that j^our son submitted?

A. Yes.

Q. And did the company have any money to pay

them at that time? A. No, I don't think so.

Q. (By Mr. Grill) When did the payment fall

due to the owners of the property from the Mutual

in 1938? A. November 1st.

Q. 1938? A. Yes.

Q. Did the Mutual have the money in August

and Se|jtember, 1938, to make that payment ?

A. No, I don't think they did.

Q. Do you know of any way that the Mutual

could have raised the money?

Mr. Moore: Same objection as immaterial and

irrelevant.

A. Yes.

Mr. Moore: And asking for a conclusion.
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A. I know a way they could have raised the

money—if they had give us a contract for to put

in the mill, w^e would have paid that off and we

would have had,—we would have paid off the owners

and paid ourselves up and had about $120,000 in the

bank at this time.

Q. Mr. Vance, I will ask you whether or not at

the time of the erection of the stamp mill you were

the manager or acting as the manager of the Mu-

tual Gold Corporation? A. No, sir.

Q. Did you at any time act as manager except

during the period that you had the contract to act

as manager? A. That is all.

Q. Are you acquainted with all of the plaintiffs

in this suit, Helen M. Southerland, Charles W.
Southerland, Helen Maude Lorenz, M. I. Higgens

and Maybelle Higgens?

A. Am I acquainted with them ?

Q. Yes, do you know these plaintiffs ?

A. Yes, I know all of them.

Q. Did you ever solicit Helen M. Southerland

and Charles W. Southerland to become plaintiffs

in this action?

Mr. Moore: Objected to as irrelevant and im-

material to any issue in this case.

A. Well, I wired Mrs. Southerland and asked

her if she would, and she came back and said,

''Yes."

Q. I will ask you whether or not you sent a tele-

gram containing that language to Doctor and Helen
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M. Southerland, 3692 West Marine Drive, Van-

couver, B. C. ? A. I think so.

Q. And did you receive a reply ?

A. Yes, I received a reply, but I don't know

what it was now.

Q. Was it favorable or unfavorable ?

A. It was favorable.

Q. I will ask you whether you sent a wire con-

taining this language, under date of October 31,

1939, from Los Angeles, California, to Helen M.

Southerland and Charles W. Southerland: **Re tel,

please advise your status as citizens of Canada.

Stop. This is because citizens of Washington can-

not act as i^laintiffs. Specific information needed

as to naturalization. Wire collect via Western

Union. Thanks, J. A. Vance."

Mr. Moore: I object to that as irrelevant and

immaterial and not the best evidence.

A. I don't know. I don't know whether I ever

sent that or not. I suppose I did.

Q. (By Mr. Grill) Mr. Vance, what attorney

did you employ in this suit?

Mr. Moore: That is immaterial,—just a moment,

—whether he employed any attorneys or not or who

may have been his attorneys.

A. I employed W. H. Abel, and Mr. Moore.

Q. And did you employ Mr. Anderson in Los

Angeles? A. No, Mr. Abel employed him.

Q. Do you know of any stockholder of the Mu-
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tual who has contributed to the expense of this liti-

gation outside of yourself?

Mr. Moore: That is irrelevant and immaterial.

This is a lawsuit for the use and benefit of the Mu-

tual Gold, and it, in legal contemplation, is the

plaintiff.

A. Oh, yes, several,—well, not several, but there

has been a few of them.

Q. Will you give us their names, Mr. Vance?

Mr. Moore: Same objection.

A. Louisa Woodward.

Q. How much did she advance?

A. I don't know.

Q. And who else? A. Walter Pebbles.

Q. Do you know how much he contributed?

A. No.

Q. To whom did he make his contribution, if

you know?

A. Well, I guess they made it direct to Mr. Abel.

Q. Do you recall anyone else?

A. No, not at the present time.

Q. Did you ever write any letters relative to

this litigation to either Helen M. Southerland or

Charles W. Southerland or any of the other plain-

tiffs that you now recall relative to this suit ?

Mr. Moore: Objected to as irrelevant, imma-

terial and no bearing on this case or the issues

thereof. A. I don't recall any.

Q. I will ask you whether or not you at any

time ever wrote Mrs. Helen M. Southerland, the
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plaintiff, a letter in which you agreed to pay all

costs if she would not withdraw as a plaintiff, and

pay her $1 a share on her stock if you w^ere success-

ful in the litigation?

Mr. Moore: Same objection.

A. I don't think so.

Q. Would you say that you didn't

A. I don't think so.

Q. Did you ever visit lier at Vancouver after

the suit had been brought f A. Yes.

Q. Do you recall what time that was?

A. No, I don't

Q. Did you have any discussion relative to the

suit ? A. There was a little.

Q. Will you just state what the conversation

was ?

Mr. Moore: This all goes in under objection,

I understand?

Mr. Grill : Yes, that is understood.

A. I don't know what it was now.

Q. Didn't you at that time promise to take care

of all of the cost and expenses of the litigation?

A. I know I said that if we won the suit, why

I would guarantee her $1 a share for her stock.

Q. And you would ])ay all the costs of the liti-

gation? A. Yes.

Q. I mean as far as tlie Southerlands were con-

cerned.

A. As far as the settlements were concerned?
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Q. As far as the Southerlands were concerned,

—as far as they were concerned? A. Yes.

Q. And did you make a trip and meet Helen

Maude Lorenz with reference to becoming a plain-

tiff in this suit? A. No.

Q. Did you send a wire to her ?

A. I called her up on the telephone.

Q. And that was agreeable to her ? A. Yes.

Q. And did you likewise promise her to take

care of the expenses as far as she was concerned,

and costs of the suit and say she would be held

harmless in costs or expenses?

A. Oh, I think so.

Q. Do you know whether or not a copy of the

complaint in this case was sent to either Helen

Southerland, Charles W. Southerland or Helen

Maude Lorenz ? A. I think it was.

Q. You think a copy of it was sent?

A. Yes.

Q. Did you send it?

A. Oh, I don't remember now. But I don't—

I

think I took a copy of it up there with me.

Q. Do you mean to Vancouver? A. Yes.

Q. Did the Southerlands ever want to with-

draw from this suit? A. I don't know.

Q. W]iat was the occasion of your visit to Van-

couver to see them?

A. Well, Russell Collins and a fellow by the

name of Nelson had been around,—Russell Collins
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had been up to see Helen Southerland and trying

to get her to withdraw.

Q. And did she call you about it or write you?

A. I don't know whether she wrote me or called

me.

Q. She contacted you, however, did she, do you

recall ? A.I don 't recall now.

Q. And did you contact the other plaintiffs, M.

I. Higgens, Maybelle Higgens, about becoming

l^laintiffs in this suit? A. No, sir.

Q. Who contacted them?

A. Mr. Bateham and Mr. Woodworth.

Q. (B}^ Mr. Moore) You stated something to

the effect that you were interested in that proposal,

—in your son Lloyd's proposal?

A. Yes, I was interested.

Q. In a fatherly way, to see him succeed, is that

what you mean, or what do you mean ?

A. Well, both ways ; financially and

Redirect Examination

Q. You knew the amounts which were to be paid

up, did you not? A. $70,000?

Q. Yes. A. Yes.

Q. You knew what that was to be used for?

A. It was a guarantee.

Q. How do you mean, Mr. Vance, a guarantee?

A. Well, they figured on letting the other stock-

holders in on the proposal,—they could take stock

in that company, the same as they had in the other

company.
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Q. And you expected to participate in it if it

was obtained? A. Yes, I expect so.

[Endorsed] : No. 10078. United States Circuit

Court of Appeals for the Ninth Circuit. Helen M.

Sutherland, Charles W. Sutherland, M. I. Higgens,

Maybelle Higgens and Helen Maude Lorenz, Appel-

lants, vs. Frank A. Garbutt, Chandis Securities

Company, a corporation, Alice Clark Ryan, Log

Cabin Mines Company, a corporation, and Mutual

Gold Corporation, a corporation, Appellees. Tran-

script of Record. Upon Appeal from the District

Court of the United States for the Southern Dis-

trict of California, Central Division.

Filed March 6, 1942.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 10078

HELEN M. SUTHERLAND, CHAS W. SUTH-
ERLAND, M. I. HIGCENS, MAYBELLE
HICGENS and HELEN MAUDE LORENZ,

Appellants,

vs.

FRANK A. GARBUTT, CHANDIS SECUR-
ITIES COMPANY, a corporation, ALICE
CLARK RYAN, LOG CABIN MINES COM-
PANY, a corporation, and MUTUAL GOLD
CORPORATION, a corporation,

Appellees.

STATEMENT OF THE POINTS UPON WHICH
APPELLANTS INTEND TO RELY ON

THIS APPEAL
1. All contracts entered into between appellee

Mutual Gold Corporation, appellee Frank A. Gar-

butt and appellee Log' Cabin Mines Company, and

the transfer of substantially all the assets of Mu-

tual Gold Cori>oration thereiuKler are rdtra vires

and beyond the powers of Mutual Gold Corporation.

2. The various contracts between Mutual Gold

Corporation and Frank A. Garbutt, and between

said parties and Log Cabin Mines Company, and

the transfer of substantially all the assets of Mu-

tual Gold Corporation thereunder, purportedly
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made pursuant to or authorized by action of the

stockholders of Mutual Gold Corporation, were

made without the required notice of such proposed

action and are therefore illegal and void.

3. The various of said contracts and transfers

which purj^ortedly were authorized by the board of

directors of Mutual Gold Corporation were inade-

quately^ and improperly so authorized and are there-

fore illegal and void.

4. Said contracts and transfer were made upon

a consideration which was not cash and are there-

fore illegal and void.

5. Said transfer of assets was equivalent to a

sale of said assets.

6. The considerations for said contracts and said

transfer are invalid.

7. The transfer of said assets was made without

adequate provision for the payment of creditors of

Mutual Gold Corporation or the consent of said

creditors and is therefore illegal and void.

8. The Judgment of the District Court in ap-

proving said contracts and transfer upholds laws of

the State of Washington which thereby impair the

obligations of contracts of the stockholders of Mu-

tual Gold Corporation, in violation of Section 10 of

Article 1 of the Constitution of the United States

and Section 23 of Article 1 of the constitution of

the State of Washington.

9. The judgment of the District Court in approv-

ing said contracts and transfer upholds laws of the

State of Wasliington which thereby impair the obli-
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gations of contracts of the creditors of Mutual Gold

Corporation, in violation of Section 10 of Article 1

of the Constitution of the United States and Sec-

tion 23 of Article 1 of the constitution of the State

of Washington,

10. The Judgment of the District Court in ap-

proving said contracts and transfer ui)holds laws

of the State of Washington Avhich thereby deprive

the stockholders of Mutual Gold Corporation of

property without due process of law, in violation of

Section 1 of the Fourteenth Amendment of the

Constitution of the United States and Section 3 of

Article 1 of the constitution of the State of Wash-

ington.

11. The Judgment of the District Court in ap-

proving said contracts and transfer upholds laws of

the State of Washington which thereby deprive the

creditors of Mutual Gold Corporation of property

without due process of law, in violation of Section

1 of the Fourteenth Amendment of the Constitution

of the United States and Section 3 of Article 1 of

the constitution of the State of Washington.

12. The making of said contracts and the trans-

fer of said assets were entered into because of bus-

iness compulsion and are therefore either void or

voidable.

13. Those certain contracts and transfer of as-

sets thereunder, made between Mutual Gold Cor-

poration and Frank A. Garbutt, and that certain

contract made between Mutual Gold Corporation,

Frank A. Garbutt and Log Cabin Mines Company
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(the creature corporation of Frank A. Garbutt),

and transfer of assets thereunder, are illegal and

void for the reason that said contracts were nego-

tiated and entered into by Frank A. Garbutt both

individually, as trustee for Mutual Gold Corpora-

tion, and on behalf of said Log Cabin Mines Com-

pany, and Frank A. Garbutt derived certain per-

sonal benefits thereunder.

14. Said contract between Mutual Gold Corpora-

tion, Frank A. Garbutt and Log Cabin Mines Com-

pany, and all transfers of said assets to said Log

Cabin Mines Company, were illegal and void for

the reason that said corporations had at said times

certain common directors.

Dated: March 3, 1942.

W. H. ABEL,
O. C. MOORE,
FREDERICK D. ANDERSON,

By FREDERICK D. ANDERSON,
Attorneys for Appellants.

Address: 650 Subway Term-

inal Bldg., Los Angeles, Calif.

Telephone: Michigan 0804.

Received copy of the within Statement of the

Points Upon Which Appellants Intend to Rely on

this Appeal this 4th day of March, 1942.

DAVID E. HINCKLE,
By DAYID E. HINCKLE,

Attorney for Appellees Frank A.

Garbutt, Alice Clark Ryan,

Log Cabin Mines Company

and Mutual Gold Corporation.
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Received copy of the withiii Statement of the

Points Upon Which Appellants Intend to Rely on.

this Appeal this 4th day of March, 1942.

RICHARD G. ADAMS,
By RICHARD G. ADAMS,

Attorney for Appellee Chandis

Security Company.

[Endorsed] : Filed Mar. 6, 1942.

[Title of Circuit Court of Appeals and Cause.]

DESIGNATION OF CONTENTS OF
RECORD ON APPEAL

Appellants herein designate the following por-

tions of the record, proceedings and documents

transmitted to this Court by the Clerk of the Dis-

trict Court of the United States, for the Southern

District of California, Central Division, to be con-

tained in the record on appeal, to wit:

I. Complaint.

11. Plaintiff's Bill of Particulars.

III. Answer of Frank A. Garbutt, Alice Clark

Ryan and Log Cabin Mines Company.

IV. Answer of Mutual Gold Corporation.

V. Answer of Chandis Securities Company.

VI. Reply of plaintiffs to Answer of defendant

Mutual Gold Corporation.

VII. Reply of plaintiffs to Answer of defen-

dants Frank A. Garbutt, et al.
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VIII. Memorandum of opinion and minute order

thereon.

IX. Findings of Fact and Conclusions of Law.

X. JudgTnent.

XI. The following portions of the reporter's

Transcript of proceedings had and testimony taken

on the trial:

1. Page 39, line 18 to page 40, line 4, inclusive

2. Page 40, lines 12 to 26 inclusive.

3. Page 50, line 24, to page 51, line 3, inclusive.

4. Page 137, lines 14 to 19 inclusive.

5. Page 138, line 4 to page 139, line 19, inclusive.

6. Page 140, lines 6 to 16 inclusive.

7. Page 146, line 12 to page 148, line 17, in-

clusive.

8. Page 149, lines 2 to 9 inclusive.

9. Page 150, line 1, to page 152, line 21, in-

clusive.

10. Page 157, line 1, to page 158, line 4, in-

clusive.

11. Page 160, line 13, to page 162, line 5, in-

clusive.

12. Page 162, lines 15 to 22, inclusive.

13. Page 163, lines 11 to 17 inclusive.

14. Page 168, lines 1 to 26 inclusive.

15. Page 170, line 25, to page 171, line 17, in-

clusive.

16. Page 172, line 14 to page 173, line 20, in-

clusive.

17. Page 174, line 1, to page 175, line 4, inclusive.
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18. Page 175, line 17, to page 177, line 8, in-

clusive.

19. Page 178, lines 1 to 8 inclusive.

20. Page 178, line 16, to page 179, line 14, in-

clusive.

21. Page 180, lines 1 to 7 inclusive.

22. Page 180, line 14, to page 181, line 4, in-

clusive.

23. Page 185, line 1, to page 188, line 7, inclusive.

24. Page 193, lines 1 to 5 inclusive.

25. Page 196, line 24, to page 198, line 8, in-

clusive.

26. Page 203, line 13, to page 204, line 10, in-

clusive.

27. Page 206, line 26, to page 207, line 14, in-

clusive.

28. Page 207, line 19, to page 208, line 5, in-

clusive.

28a. Page 221, lines 5 to 10 inclusive.

29. Page 231, line 26, to page 232, line 17, in-

clusive.

30. Page 234, lines 19 and 20.

31. Page 241, line 13.

32. Page 247, line 13, to page 248, line 5, in-

clusive.

33. Page 248, line 17, to page 250, line 22, in-

clusive.

34. Page 266, lines 1 to 18 inclusive.

35. Page 268, line 12, to page 271, line 7, in-

clusive.

36. Page 273, line 26, to page 274, line 6, inclu-

sive.



800 Helen M. Sutherland, et al.

37. Page 274, line 19.

38. Page 275, line 7, to page 281, line 11, in-

clusive.

39. Page 284, lines 5 to 24 inclusive.

40. Page 286, line 1.

41. Page 286, line 16, to page 287, line 14, in-

clusive.

42. Page 288, line 4, to page 290, line 15, in-

clusive.

43. Page 297, lines 1 to 24 inclusive.

44. Page 301, line 19, to page 302, line 7, in-

clusive.

45. Page 303, line 16, to page 304, line 13, in-

clusive.

46. Page 306, lines 17 to 22 inclusive.

47. Page 307, line 5.

48. Page 307, line 24, to page 308, line 2, in-

clusive.

49. Page 312, line 12, to page 313, line 1, in-

clusive.

50. Page 317, lines 10 to 16 inclusive.

51. Page 319, lines 11 to 14 inclusive.

52. Page 319, line 23, to page 320, line 5, in-

clusive.

53. Page 320, line 11, to page 322, line 21, in-

clusive.

54. Page 323, line 7, to line 24, inclusive.

55. Page 325, line 1, to page 326, line 8, inclusive.

56. Page 371, lines 1 to 6 inclusive.

57. Page 371, line 11, to page 374, line 5, in-

clusive.
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58. Page 374, line 19, to page 375, line 16, in-

clusive.

59. Page 376, line 16, to page 381, line 5, in-

clusive.

60. Page 382, lines 14 to 18 inclusive.

61. Page 386, lines 13 to 25, inclusive.

62. Page 432, line 19.

63. Page 439, line 25, to page 442, line 16, inclu-

sive.

64. Page 443, lines 3 to 14 inclusive.

65. Page 447, lines 5 to 9 inclusive.

66. Page 448, line 21 to page 449, line 13, in-

clusive.

67. Page 450, lines 5 to 17 inclusive.

68. Page 455, line 23, to page 458, line 23, in-

clusive.

69. Page 459, line 11, to page 462, line 22, in-

clusive.

70. Page 463, lines 15 to 20, inclusive.

71. Page 464, lines 19 to 26, inclusive.

72. Page 469, line 19.

73. Page 470, lines 1 to 14, inclusive.

74. Page 474, line 5, to page 476, line 13, in-

clusive.

75. Page 478, line 17, to page 479, line 19, in-

clusive.

76. Page 484, line 17, to page 485, line 5, in-

clusive.

77. Page 498, lines 1 to 3, inclusive.

78. Page 499, line 5.
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79. Page 499, line 23, to page 500, line 3, in-

clusive.

80. Page 501, line 17.

81. Page 502, line 22, to page 503, line 14, in-

clusive.

82. Page 507, line 16, to page 510, line 2, in-

clusive.

83. Page 511, lines 5 to 18, inclusive.

84. Page 512, lines 10 to 20, inclusive.

85. Page 524, line 1, to page 525, line 12, in-

clusive.

86. Page 530, line 14, to page 531, line 23, in-

clusive.

87. Page 534, lines 1 to 4, inclusive.

88. Page 535, lines 5 to 17, inclusive.

89. Page 536, lines 6 to 22, inclusive.

XII. Exhibits introduced at the trial by plain-

tiffs, as follows, to wit

:

No. 1. Articles of Incorporation of Mutual Gold

Corporation, together with the by-laws attached

thereto.

No. 5. Minutes of meeting of directors of Mu-

tual Gold Corporation held July 18, 1938.

No. 6. Notice of annual meeting of stockholders

of Mutual Gold Corporation. Date of meeting Au-

guest 6, 1938.

No. 8. Letter dated July 20, 1938, from J. E.

Stiegler, President, to Mutual Gold Corporation

stockholders.

No. 9. Minutes of annual meeting of stockhold-

ers of Mutual Gold Corporation held August 6,
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1938, together with letter dated August 5, 1938,

from Lloyd J. Vance to the board of directors of

Mutual Gold Corporation and draft of agreement,

both attached thereto.

No. 10. Minutes of meeting of directors of Mu-

tual Gold Corporation held August 6, 1938.

No. 11. Letter dated August 25, 1938, from

Frank A. Garbutt to Mutual Gold Corporation.

No. 12. Letter dated September 2, 1938, from

Frank A. Garbutt to Mutual Gold Corporation.

No. 14. Minutes of adjourned annual meeting

of the board of directors of Mutual Gold Corpora-

tion dated September 7, 1938.

No. 15. L'nsigned letter dated September 9, 1938,

to Mutual Gold Corporation.

No. 16. Letter dated September 12, 1938, from

J. E. Stiegler, President, to the stockholders of

Mutual Gold Corporation.

No. 17. Notice of special meeting of the stock-

holders of Mutual Gold Corporation of September

24, 1938. (Writing on back of the exhibit is dis-

claimed as part of the exhibit. See Transcript, page

40, lines 16 to 19.)

No. 18. Form of proxy for the meeting of Sep-

tember 24, 1938. (Writing appearing on the ex-

hibit is disclaimed as part of the exhibit. See Tran-

script page 40, lines 21 to 26.)

No. 19. Letter from J. E. Stiegler, President,

dated September 16, 1938, to J. E. Stiegler and

other directors of Mutual Gold Corporation.
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No. 20. Letter dated September 12, 1938, from

Frank A. Garbutt to M. F. Haley.

No. 21. Printed postcard dated September 20,

1938, from J. E. Stiegler, President, to stockholders

of Mutual Gold Corporation.

No. 22. Minutes of special meeting of directors

of Mutual Gold Corporation dated September 19,

1938.

No. 26. Progress report from Frank A. Garbutt

to the board of directors of Mutual Gold Corpora-

tion, dated September 23, 1938.

No. 27. Letter from J. E. Stiegler, President,

dated September 26, 1938, to the stockholders of

Mutual Gold Corporation.

No. 28. Letter dated October 3, 1938, from Chan-

dis Securities Company and Alice Clark Ryan to

Mutual Gold Corporation.

No. 30. Minutes of special meeting of directors

of Mutual Gold Corporation dated October 21, 1938.

No. 34. Minutes of special meeting of directors

of Mutual Gold Corporation, dated November 7,

1938.

No. 39. Minutes of special meeting of board of

directors of Mutual Gold Corporation, dated De-

cember 17, 1938.

No. 41. Minutes of fourth meeting of the board

of directors of Log Cabin Mines Company, dated

January 4, 1939.

No. 42. Printed progress report dated January

8, 1939, from Frank A. Garbutt, to the board of
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directors of Mutual Gold Corporation and Mr. J.

E. Stiegler, President.

No. 43. Printed letter from Mutual Gold Cor-

poration, dated January 14, 1939, to the stockholders

of Mutual Gold Corporation.

No. 44. Minutes of the fifth meeting of the board

of directors of Log Cabin Mines Company, dated

March 6, 1939.

No. 60. Schedule of directors and officers of Log

Cabin Mines Company.

No. 62. Letter dated November 5, 1938, from

Frank A. Garbutt to M. F. Haley.

No. 83. Letter dated October 22, 1938, from

Frank A. Garbutt to M. F. Haley.

No. 84. Letter dated November 19, 1938, from

Frank A. Garbutt to M. F. Haley. (Writing on the

back of the exhibit is disclaimed as a part thereof.

See Transcript page 187, lines 9 to 13, and page

188, lines 1 to 7, inclusive.)

No. 91. Series of letters between Mr. Garbutt

and Mr. Grill dated from April 15, 1939, to June 8,

1939, inclusive, consisting of three letters to Mr.

Grill and four letters to Mr. Garbutt.

No. 94. Notice of annual meeting of stockholders

of Mutual Gold Corporation to be held February

1, 1939.

No. 95. Proxy form solicited by management for

stockholders' meeting of Mutual Gold Corporation

to be held February 1, 1939.

No. 98. Letter of August 12, 1938, to board of
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directors of Mutual Gold Corporation from Lloyd

J. Vance at Seattle, Washington.

XIII. Exhibits introduced at the trial by de-

fendants, as follows, to wit

:

"J" Agreement dated August 23, 1939, between

Mutual Gold Corporation, first party, Frank A.

Garbutt, second party, and Log Cabin Mines Com-

pany, third party.

''L" Carbon copy of letter dated January 12,

1939, to AA^illiam L. Grill from Frank A. Garbutt.

'^O" Assignment of contract by Frank A. Gar-

butt to Log Cabin Mines Company, dated March

10, 1939.

XIV. The following portions of the deposition

of Helen Maude Lorenz

:

1. Question No. (1), and answer thereto.

2. Questions No. (8) to (22) inclusive, and the

respective answers thereto.

3. Questions Nos. (25) and (26) and the respec-

tive answers thereto.

XV. The following portions of the deposition of

Helen M. Sutherland:

1. Page 2, lines 3 to 9 inclusive.

2. Page 3, lines 13 to 15 inclusive.

3. Page 6, lines 1 to 10 inclusive.

4. Page 7, lines 10 to 25 inclusive.

5. Page 8, line 15 to page 9, line 8 inclusive.

XVI. The following portions of the deposition

of M. I. Higgens

:

1. Page 21, lines 9 to 26 inclusive.

2. Page 23, lines 9 to 29 inclusive.

3. Page 24, lines 1 and 2.
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4. Page 24, line 26, to page 25, line 4, inclusive.

5. Page 50, lines 17 to 19 inclusive.

6. Page 55, line 20, to page 56, line 4, inclusive.

XVII. The following portions of the dei:)osition

of Maybelle Higgens:

1. Page 43, line 20, to page 44, line 5, inclusive.

2. Page 47, lines 18 and 19.

3. Page 48, lines 5 to 21 inclusive.

XVIII. The following portions of the deposi-

tion of A. P. Bateham

:

1. Page 56, lines 21 to page 57, line 10, inclusive.

2. Page 57, line 21, to page 58, line 22, inclusive.

3. Page 60, line 21, to page 62, line 2, inclusive.

4. Page 72, lines 1 to 6, inclusive.

XIX. The following portions of the deposition

of Frank A. Garbutt in the case of ''J. A. Vance

vs. Mutual Gold Mining Company" in the Superior

Court of the State of Washington, in and for the

City of Spokane, No. 103068, to wit:

1. Page 2, lines 12 to 17, inclusive.

2. Page 3, lines 1 and 2.

3. Page 31, lines 19 and 20.

4. Page 39, lines 3 and 4.

5. Page 39, lines 8 to 16, inclusive.

6. Page 39, line 18 to page 40, line 8, inclusive.

7. Page 40, lines 12 to 19 inclusive.

8. Page 49, line 26, to page 50, line 8, inclusive.

9. Page 50, line 20, to page 51, line 4, inclusive.

10. Page 59, line 21, to page 62, line 9, inclusive.

11. Page 86, line 20, to page 87, line 18, inclusive.

12. Page 88, line 14, to page 92, line 23, inclusive.

13. Page 105, line 3, to page 106, line 7, inclusive.
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XX. Notice of Appeal.

XXI. Statement of the points upon which ap-

pellants intend to rely on this appeal.

XXII. This designation of contents of record on

appeal.

Dated: March 3, 1942.

W. H. ABEL,
O. C. MOORE,
FREDERICK D. ANDERSON,

By FREDERICK D. ANDERSON.
Attorneys for Appellants.

Address: 650 Subway Term-

inal Bldg., Los Angeles, Calif.

Telephone: Michigan 0804.

Received copy of the within Designation of Con-

tents of Record on Appeal this 4th day of March,

1942.

DAVID E. HINCKLE
By DAVID E. HINCKLE

Attorney for Appellees Frank

A. Garbutt, Alice Clark Ryan,

Log Cabin Mines Company

and Mutual Gold Corporation.

Received copy of the within Designation of Con-

tents of Record on Appeal this 4th day of March,

1942.

RICHARD G. ADAMS
By RICHARD G. ADAMS

Attorney for Appellee Chandis

Securities Company.

[Endorsed] : Filed Mar. 6, 1942.
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[Title of Circuit Court of Appeals and Cause.]

DESIGNATION OF ADDITIONAL PARTS OF
THE RECORD THOUGHT TO BE MATE-
RIAL BY APPELLEES FRANK A. GAR-
BUTT, ALICE CLARK RYAN, MUTUAL
GOLD CORPORATION, AND LOG CABIN
MINES COMPANY.

Appellees Frank A. Garbutt, Alice Clark Ryan,

Mutual Gold Corporation, and Log Cabin Mines

Company, designate the following parts of the rec-

ord which they think material in addition to those

parts designated by the appellants under date of

March 3, 1942 and served on said appellees on

March 4, 1942:

I.

The following portions of the Reporter's Tran-

script of Proceedings had and testimony taken at

the trial:

1. Page 69, line 23, beginning with *'If," to page

70, line 18, inclusive.

2. Page 106, lines 13 to 24, inclusive.

3. Page 108, lines 10 and 11.

4. Page 112, lines 10 to 20, inclusive.

5. Page 140, line 17, to page 145, line 21, inclu-

sive.

6. Page 148, lines 19 to 24, inclusive.

7. Page 153, lines 1 to 24, inclusive.

8. Page 154, lines 2 and 3, and lines 12 to 26,

inclusive.

9. Page 158, line 5, to page 160, line 12, inclu-

sive.
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10. Page 163, lines 4 to 9, inclusive, and line 18,

to page 165, line 15, inclusive.

11. Page 167, lines 2 to 5, inclusive, and lines 9

to 16, inclusive.

12. Page 171, line 18, to page 172, line 13, inclu-

sive.

13. Page 175, lines 5 to 16, inclusive.

14. Page 193, line 24.

15. Page 194, lines 3 to 17, inclusive.

16. Page 195, lines 3 to 16, inclusive.

17. Page 199, lines 4 to 11, inclusive, and lines

20 to 23, inclusive.

18. Page 200, lines 1 to 15, inclusive.

19. Page 202, lines 3 to 24, inclusive.

20. Page 203, lines 11 and 12.

21. Page 204, line 11, to page 205, line 6.

22. Page 225, line 22, to page 226, line 6, inclu-

sive.

23. Page 229, line 4, to page 230, line 6, ending

with the word ''payment."

24. Page 232, line 18, to page 234, line 3, inclu-

sive.

25. Page 234, lines 13 to 18, inclusive.

26. Page 234, lines 25 and 26.

27. Page 235, Imes 17 and 18.

28. Page 236, lines 9 to 12, inclusive.

29. Page 236, line 25, to page 237, line 15, in-

clusive.

30. Page 238, line 15, to page 239, line 6, inclu-

sive.

31. Page 242, lines 15 to 20, inclusive.
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32. Page 245, lines 10 to 26, inclusive.

33. Page 251, lines 1 and 2, and lines 5 to 7, in-

clusive.

34. Page 253, line 11, to page 254, line 19, in-

clusive.

35. Page 266, line 19, to page 268, line 11, inclu-

sive.

36. Page 271, lines 9 to 15, inclusive.

37. Page 272, line 23, to page 273, line 25, inclu-

sive.

38. Page 274, lines 10 to 16, inclusive.

39. Page 285, lines 4 to 9, inclusive.

40. Page 286, lines 2 to 15, inclusive.

41. Page 298, line 3, to page 301, line 18, inclu-

sive.

42. Page 302, line 8, to page 303, line 8, inclu-

sive.

43. Page 306, lines 8 to 13, inclusive.

44. Page 308, lines 11 to 16, inclusive.

45. Page 309, lines 7 to 14, inclusive.

46. Page 310, line 8, to page 312, line 11, inclu-

sive.

47. Page 313, lines 7 to 9, ending with word

''top."

48. Page 314, line 9, to page 315, line 12, inclu-

sive.

49. Page 316, line 14, to page 317, line 6, inclu-

sive.

50. Page 323, line 25, to page 324, line 9, inclu-

sive.

51. Page 326, lines 1 to 8, inclusive.
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52. Page 327, line 1, to page 328, line 15, inclu-

sive.

53. Page 328, line 21, begiiniing with ''Isn't,"

to line 24, inclusive.

54. Page 329, lines 10 and 11.

55. Page 329, line 25, to page 330, line 13, in-

clusive.

56. Page 334, line 4, to page 335, line 1, inclu-

sive.

57. Page 344, lines 3 to 24, inclusive.

58. Page 345, line 9.

59. Page 346, lines 1 to 3, inclusive.

60. Page 346, line 21, to page 347, line 8, inclu-

sive.

61. Page 352, line 13.

62. Page 354, lines 2 to 11, inclusive.

63. Page 354, line 16, to page 355, line 1, inclu-

sive.

64. Page 359, lines 4 to 26, inclusive.

65. Page 360, lines 6 to 8, inclusive.

66. Page 360, line 14, to page 361, line 5, inclu-

sive.

67. Page 381, line 16, to page 382, line 13, inclu-

sive.

68. Page 383, line 26, begimiing with ''The," to

page 386, line 12, inclusive.

69. Page 386, line 26, to page 387, line 24, inclu-

sive.

70. Page 388, lines 8 to 10, inclusive.

71. Page 389, line 13, to page 390, line 7, inclu-

sive.
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72. Page 390, line 18, to page 391, line 21, inclu-

sive.

73. Page 393, lines 12 to 22, inclusive.

74. Page 404, line 19, to page 405, line 1, inclu-

sive.

75. Page 426, lines 15 and 16, and lines 22 to 26,

inclusive.

76. Page 427, lines 1 to 24, inclusive, ending with

"it."

77. Page 428, line 14, to page 431, line 22, inclu-

sive, ending with "time."

78. Page 432, line 20, to page 433, line 10, inclu-

sive.

79. Page 442, line 17, to page 443, line 2, inclu-

sive.

80. Page 454, lines 11 to 22, inclusive.

81. Page 462, line 23, to page 463, line 14, in-

clusive.

82. Page 463, line 21, to page 464, line 18, inclu-

sive.

83. Page 465, line 2, to page 469, line 17, inclu-

sive.

84. Page 488, line 1, to page 489, line 8, inclu-

sive.

85. Page 510, lines 3 to 21, inclusive.

86. Page 515, lines 1 to 26, inclusive.

87. Page 518, line 1, to page 523, line 4, inclu-

sive.

88. Page 525, line 14, to page 526, line 3, inclu-

sive.

89. Page 532, lines 1 to 20, inclusive.
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90. Page 533, lines 1 to 7, inclusive.

91. Page 537, lines 4 to 23, inclusive.

92. Page 539, line 1, to page 540, line 5, inclu-

siA^e.

93. Page 549, lines 1 to 12, inclusive.

II.

Exhibits introduced by i)laintiffs at trial as fol-

lows :

No. 7 Form of proxy.

No. 36 J. E. Stiegler's letter of December 1,

1938 to Mutual Gold Corporation Stockholders.

No. 37 Minutes of Mutual Gold Corporation's

directors' meeting of December 9, 1938.

No. 38 Minutes of Mutual Gold Corporation's

directors' meeting of November 28, 1938.

No. 63 Copy of draft of agreement proposed by

the Vances.

Parts of No. 90 ; to-wit, the minutes of the annual

meeting of the Stockholders of Mutual Gold Cor-

poration held on February 1, 1939.

III.

Exhibits introduced at the trial by defendants as

follows

:

No. B. Letter undated from Mr. Vance to the

Stockholders of Mutual Gold Corporation.

No. C. Letter dated January 21, 1939 from Mr.

Vance to noteholders of Mutual Gold Corporation.

No. E. Letter of September 20, 1938 by Charles

Dmm and others to Stockholders of Mutual Gold

Corporation, together with proxy form.
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No. F. Letter of January 30, 1939 by A. P.

Bateham to Charles Blank.

No. G. Letter dated Spokane, Washington, Sep-

tember 13, 1938, signed by R. P. Woodworth and

others, to Stockholders of Mutual Gold Corporation.

No. H. Letter dated Seattle, Washington, Sep-

tember 17, 1938, signed by N. D, Showalter and

others, to Stockholders of Mutual Gold Corporation.

No. I. Report of Stockholders' Protective Com-

mittee, dated Spokane, Washington, January 20,

1939, signed by A. P. Bateham, addressed to Stock-

holders Mutual Gold Corporation.

No. Q. Letter dated December 10, 1938, to Frank

A. Garbutt, signed by Mutual Gold Corporation.

No. R. Letter dated April 12, 1939, to Frank A.

Garbutt, signed by J. E. Stiegler.

No. S. Copy of Judgment roll in Superior Court

case No. 440-367, Log Cabin Mines Company v.

Mutual Gold Corporation.

No. T. Judgment roll in case No. 103-067, in

Superior Court of State of AVashington, J. A.

Vance, et al., v. Mutual Gold Corporation.

IV.

Exhibits introduced at the trial by cross-com-

plainant as follows:

No. U. Letter from Frank A. Garbutt of July

8, 1940 to Directors of Mutual Gold Corporation.

Include date, heading, addressee, and salutation.

Skip to second page, last paragraph beginning "In
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reporting the milling results
—" Include said para-

graph and everything thereafter to and including

the paragraph about the middle of the third page

begimiing "The average assay value is $4.52." Skip

to and include the signature.

No. V. Letter dated Los Angeles, California,

February 15, 1941, to Richard G. Adams, froni

Frank A. Garbutt.

No. W. Letter dated Los Angeles, California,

February 5, 1941, to Mr. Harry Chandler, Alice

Clark Ryan, from Frank A. Garbutt.

Y.

The following parts of the deposition of Helen

M. Sutherland:

1. Page 10, lines 20 to 24, inclusive.

2. Page 11, lines 5 to 15, inclusive.

3. Page 12, lines 2 to 4, inclusive.

4. Page 12, line 11, to i)age 13, line 7, inclusive.

VI.

The following parts of the deposition of M. I.

Higgens

:

1. Page 25, line 23, to page 27, line 21, inclusive.

2. Page 28, line 17, to page 29, line 10, inclusive.

3. Page 29, line 26, to page 30, line 6, inclusive.

4. Page 31, lines 14 to 24, inclusive.

5. Page 34, lines 20 to 23, inclusive.

6. Page 35, lines 4 to 11, inclusive.

7. Page 37, line 10, to page 38, line 3, inclusive.
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VII.

The following parts of the deposition of Maybelle

Higgens

:

1. Page 44, line 18, to page 45, line 21, inclusive.

VIII.

The following parts of the deposition of A. P.

Bateham

:

1. Page 58, line 23, to page 59, line 18, inclusive.

2. Page 62, lines 11 and 12.

3. Page 63, lines 8 to 29, inclusive.

IX.

The following parts of the deposition of Frank

A. Garbutt; case of Vance v. Mutual Gold Mining

Company

:

1. Page 3, lines 3 and 4.

2. Page 5, lines 6 to 9, inclusive.

3. Page 14, line 10, to page 15, line 13, inclusive.

4. Page 22, lines 21 to 23, inclusive.

5. Page 40, line 20, to page 41, line 3, inclusive.

6. Page 41, line 11, beginning with "I told," to

line 15, inclusive.

7. Page 50, lines 9 to 19, inclusive.

8. Page 51, line 5, to page 52, line 26, inclusive.

9. Page 76, line 7, to page 78, line 1, inclusive.

10. Page 96, line 23, to page 98, line 5, inclusive.

11. Page 98, line 22, to page 99, line 5, inclusive.

12. Page 103, lines 1 to 16, inclusive.

13. Page 106, lines 8 to 14, inclusive.
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X.

The following parts of the Deposition of O. H.

Ferbert

:

I am a Stockholder of Mutual Gold Corporation

and have been one continuously since the fall of

1933. I own about 90,000 shares. From the time

I first took stock in 1933, up imtil through the fall

of 1937, I made advances and took treasury stock

for them. I also bought a hmidred thousand shares

of stock at a cent a share, and I bought some at a

cent and a half a share. I sold this stock for what

I paid for it, and there was no profit in it and no

loss. I was elected a director of the corporation

in 1936 and took the directors' oath in August, 1938.

I have been one continuously since. The corpora-

tion owes me, I think, between $1,200 and $1,300

which I have advanced since May, 1938. I advanced

moneys to pay lumber bills, the Lone Pine Lumber

Company, Bishop Hardware Company in Mono

Comity, California, watchman's wages to Mr. Stur-

geon, and minor bills in Spokane for the office. I

advanced money to the office, and they paid it out

for bills, whatever they were. I am conversant

with the business affairs of the corporation, and

have been since I became a Stockholder, and

especially since I became a director.

The corporation needed new mining equipment

but did not have the money to buy it, or to operate

with the old equipment. It did not have the money

to pay an installment of $10,000.00 falling due on

November 1, 1938 to the owners. I did not know of

any way by which it could raise any more money.
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Lloyd Vance made a written offer to the Board

of Directors to finance the company on certain con-

ditions, but I did not favor it. I proposed to go

to California and get a contract with Frank A.

Garbutt or some one that he would interest for us.

I went to Los Angeles with Mr. Stiegler and Mr.

Grill—I believe Mr. Collins was down there—to see

Mr. Garbutt about that contract. As director, I

voted for the Garbutt contract in preference to the

Vance contract. I based my opinion on the man
himself. I wanted him on account of his experience.

He had been at mining for a lifetime and he was

financially responsible, and I thought we would get

a fair deal.

The Stockholders' meeting of September 24, 1938

was called off upon advice of counsel, who stated

that the Stockholders had already conferred all the

powers they had upon the board. No further power

was necessary. I paid my own expenses as director.

They consisted of traveling expenses to Yakima,

Spokane and Seattle, railroad fares to Los Angeles,

hotel bills, telephone, telegraph, tolls. I have never

been repaid. Mr. Garbutt never advanced me any

money in connection with his dealings with Mutual

Gold Corporation property.

1. Page 17, line 1, to page 18, line 1, inclusive.

2. Page 18, line 22, to page 19, line 1, inclusive.

3. Page 21, line 25, to page 22, line 10, inclusive.

4. Page 24, line 1, to page 25, line 1, inclusive.

5. Page 27, line 19, to page 28, line 7, inclusive.

6. Page 29, line 16, beginning with "Were", to

page 30, line 1, inclusive.
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7. Page 35, line 12, to page 36, line 24, inclusive.

8. Page 37, line 17, to page 38, line 23, inclusive.

9. Page 39, line 15, to page 40, line 1, inclusive.

10. Page 40, line 16, to page 41, line 1, inclusive.

XI.

The following parts of the Deposition of J. H.

Vance

:

1. Page 2, lines 1 to 21, inclusive.

2. Page 2, line 27, to page 4, line 3, inclusive.

3. Page 13, line 18, to page 14, line 18, inclusive.

4. Page 17, line 3, to page 18, line 9, inclusive.

5. Page 22, lines 13 to 16, inclusive.

6. Page 25, line 12, to page 26, line 27, inclusive.

7. Page 30, line 6, to page 31, line 4, inclusive.

8. Page 33, lines 5 to 23, inclusive.

9. Page 34, line 22, to page 35, line 3, inclusive.

10. Page 35, line 26, to page 36, line 4, inclusive.

11. Page 36, lines 11 to 22, inclusive.

12. Page 36, line 30, to page 37, line 5, inclusive.

13. Page 38, line 7, to page 39, line 9, inclusive.

14. Page 39, lines 14 to 25, inclusive.

XII.

This designation of additional parts of the record

by appellees Frank A. Garbutt, Alice Clark Ryan,

Mutual Gold Corporation, and Log Cabin Mines

Company.

DAVID E. HINCKLE
Attorney for appellees Frank A. Garbutt,

Alice Clark Ryan, Mutual Gold Corpora-

tion, and Long Cabin Mines Company.
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1

Received copy of the within Designation of addi-

tional parts of the record thought to be material by

appellees Frank A. Garbiitt, Alice Clark Ryan, Mu-

tual Gold Corporation, and Log Cabin Mines Com-

pany on this 13th day of March, 1942.

W. H. ABEL,
0. C. MOORE,
FREDERICK D. ANDERSON,

By FREDERICK D. ANDERSON,
Attorneys for Appellants

Received copy of the within Designation of addi-

tional parts of the record thought to be material by

appellees Frank A. Garbutt, Alice Clark Ryan, Mu-

tual Gold Corporation, and Log Cabin Mines Com-

pany on this 13th day of March, 1942.

RICHARD G. ADAMS,
By RICHARD G. ADAMS,

Attorney for Appellee Chandis

Securities Company

[Endorsed] : Filed Mar. 14, 1942.

[Title of Circuit Court of Appeals and Cause.]

SUPPLEMENTAL DESIGNATION OF
CONTENTS OF RECORD ON APPEAL

Appellants herein designate the following por-

tions of the record, proceedings and dociunents

transmitted to this Court by the Clerk of the Dis-

trict Court of the United States, for the Southern
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District of California, Central Division, to be con-

tained in the record on appeal, which portions are

supplemental to those heretofore designated by ap-

pellants under date of March 3, 1942, to wit

:

I. The following portions of the Reporter's

Transcript of proceedings had and testimony taken

on the trial

:

1. Page 426, line 8, through the word '^ gross"

in line 12.

2. Page 444, line 25, to page 445 line 14, inclu-

sive.

3. Page 449, line 14, through the words and fig-

ures ''and No. 4" in line 19, inclusive.

4. Page 541, lines 1 to 20 inclusive.

II. The following portions of the deposition of

Helen M. Sutherland

:

1. Page 13, line 10, to page 14, line 1, inclusive.

2. Page 14, line 14, to page 19, line 19, inclusive.

3. Page 20, line 13, to page 21, line 4, inclusive.

III. The following portions of the deposition of

M. I. Higgens:

1

.

Page 29, lines 11 to 25 inclusive.

2. Page 30, lines 7 to 26 inclusive.

3. Page 34, line 24, to page 35, line 3, inclusive.

4. Page 35, line 12, to page 36, line 22, inclusive.

5. Page 38, lines 17 to 21 inclusive.

6. Page 39, line 1 to page 40, line 12, inclusive.

IV. The following portions of the deposition of

Maybelle Higgens

:

1. Page 50, lines 1 to 12 inclusive.
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V. The following portions of the deposition of

A. P. Bateham

:

1. Page 63, line 30, to page 64, line 8, inclusive.

VI. The following portions of the dex)osition of

Frank A. Garbutt in the case of "J. A. Vance vs.

Mutual Gold Mining Company" in the Superior

Court of the State of Washington in and for the

City of Spokane, No. 103068, to wit:

1. Page 3, line 15, to page 5, line 5, inclusive.

2. Page 41, lines 5 to 8 inclusive.

3. Page 44, line 17 to page 48, line 12, inclusive.

4. Page 75, line 24 to page 76, line 6, inclusive.

5. Page 87, line 19, to page 88, line 13, inclusive.

6. Page 98, lines 6 to 21 inclusive.

7. Page 106, line 15 to page 107, line 15, inclusive.

VII. The following portions of the deposition of

G. H. Ferbert

:

1. Page 25, line 2, to page 26, line 12 inclusive.

2. Page 38, line 24, to page 39, line 14 inclusive.

3. Page 41, lines 2 to 7 inclusive.

VIII. The following portions of the deposition

of J. A. Vance

:

1. Page 18, line 10 to page 22, line 11, inclusive.

2. Page 22, line 17, to page 25, line 11 inclusive.

3. Page 33, lines 24 to 30, inclusive.

4. Page 37, line 6, to page 38, line 6, inclusive.

5. Page 40, line 4, to page 41, line 3, inclusive.

6. Page 44, lines 8 to 14, inclusive.

7. Page 45, lines 16 to 28, inclusive.
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IX. This supplemental designation of contents

of record on appeal, including stipulation set forth

below.

Dated: March 25, 1942.

W. H. ABEL,
O. C. MOORE,
FREDERICK D. ANDERSON,

By FREDERICK D. ANDERSON,
Attorneys for Appellants

Address : 650 Subway Terminal Bldg.

Los Angeles, California

Telephone : Michigan 0804

Receipt of copy of the foregoing Supplemental

Designation of Contents of Record on Appeal is

hereby acknowledged this 25th day of March,

1942, by David E. Hinckle, attorney for appellees

Frank A. Garbutt, Alice Clark Ryan, Mutual Gold

Corporation and Log Cabin Mines Company, and

It is hereby stipulated that said Supplemental

Designation of Contents of Record on Appeal be

included in the printed record and that appellants

by such designation and stipulation do not waive

any right they may have under rule 75(e), or any

other rule, in connection with the designation of

additional parts of the record heretofore made by

said appellees.

It is further stipulated that neither appellants

nor said appellees will make further designation of

matters to be included in the printed record.

It is further stipulated that Exhibits 7, 63 and
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''K" designated by said appellee to be included in

the printed record, shall be omitted therefrom.

Dated: March 25, 1942.

DAVID E. HINCKLE,
Attorney for Appellees Prank A. Garbutt,

Alice Clark Ryan, Mutual Gold Corpora-

tion and Log Cabin Mines Company.

W. H. ABEL,
O. C. MOORE,
FREDERICK D. ANDERSON,

By FREDERICK D. ANDERSON,
Attorneys for Appellants

Receipt of copy of the foregoing Supplemental

Designation of Contents of Record on Appeal with

stipulation annexed thereto is hereby acknowledged

this 25th day of March, 1942.

Dated: March 25, 1942.

RICHARD G. ADAMS,
Attorney for appellee Chandis

Securities Company

[Endorsed] : Filed Mar. 27, 1942.
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United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Helen M. Sutherland, Charles W. Sutherland,

M. I. HiGGENS, Maybelle Higgens and Helen
Maude Lorenz,
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vs.

Frank A. Garbutt, Chandis Securities Company,

a corporation, Alice Clark Ryan, Log Cabin Mines
Company, a corporation, and Mutual Gold Corpo-

ration, a corporation,

Appellees.

APPELLANTS' OPENING BRIEF.

Jurisdiction.

This is an appeal from a decision of the United States

District Court, Southern District of Cahfornia, Central

Division, rendered October 30, 1941, wherein the District

Court rendered judgment for the defendants below, who

are appellees in this Court.

Diversity of citizenship exists as between the plaintiffs

and the defendants [Complant, par. I, II, Tr. 2, 3;

Emphasis throughout the brief is supplied.
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Answer Mutual Gold, par. I, Tr. 133; Answer Chandis

Securities Company, par. I, Tr. 145; Answer Frank A.

Garbutt et al, par. I, Tr. 122; Findings I, II and III,

Tr. 180, 181]. The matter in controversy, exclusive of

interest and costs, exceeds the sum of $3,000.00 [Com-

plaint, par. Ill, Tr. 3; Finding VII, Tr. 182]. Jurisdic-

tion of the District Court therefore lies under Sec. 41 (1),

Title 28, U. S. C. A. (Judicial Code, section 24, amended).

Appellant has appealed to this Court from paragraph I

of the final judgment [Tr. 207]. Notice of appeal was

given within three months from October 30, 1941, to wit,

January 26, 1942 [Tr. 208]. Jurisdiction of this Court

therefore lies under section 225(a) First, and (d), Title

28, U. S. C. A. (Judicial Code, section 128, amended).

Introductory Statement.

This is a derivative action brought by plaintiff stock-

holders of appellee Mutual Gold Corporation, a corpora-

tion organized under the laws of the State of Washing-

ton [Finding III, Tr. 181]. The plaintiffs have not

waived or consented to the acts complained of [Tr. 699,

700, 719-723, 725, 738].

The facts of the case are complicated but by way of

introduction may be summarized in a single paragraph

as follows:

Appellee Mutual Gold Corporation, a Washington min-

ing corporation, hereinafter referred to as "Mutual Gold",

needing funds to pay its debts and more fully develop its
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gold mine, had two offers of financial assistance. It

accepted the one made personally by appellee Frank A.

Garbutt, hereinafter referred to as "Garbutt", the agent

of the owners of the mining claims being purchased by it.

Garbutt obtained majority ownership and control of the

mine. This was accomplished by making and pressing

on behalf of the owners a forfeiture of the contract

through which the mine was being purchased by Mutual

Gold. Through this means Garbutt induced Mutual Gold

to enter a series of contracts, which can be considered

as one transaction, pursuant to which Mutual Gold con-

veyed substantially all of its assets to Log Cabin Mines

Company, hereinafter referred to as "Log Cabin", a

California corporation formed for the purpose of accept-

ing said assets and carrying out Garbutt's offer. Said

corporation had no other assets except $10,000.00 sub-

scribed for its stock. A minority of the stock of Log

Cabin was issued to Mutual Gold and a majority went to

said Garbutt who promoted and controlled Log Cabin as

his creature corporation. The only consideration given

for this transaction by Garbutt was the agreement upon

Garbutt's part to advance $10,000.00 about to become

due on the purchase price of the mining claims, he hav-

ing the right to retire at any time from other optional

commitments of the contracts. No provision was made to

take care of the outstanding creditors of Mutual Gold.

These contracts were authorized either by the directors

alone or by additional vote of less than all the stockholders

of Mutual Gold.



Questions Involved in This Appeal.

1. Where a mining corporation was organized in the

State of Washington under laws which did not provide

for the transfer of all the assets of the corporation, may

substantially all such assets be sold or exchanged without

unanimous consent of the stockholders if the corporation

is a solvent, going concern, or for anything other than

cash if the corporation is insolvent or in a failing con-

dition?

2. Does the power reserved in the constitution of the

State of Washington to amend the corporate laws permit

the Legislature to adopt an amendatory corporation law

governing the transfer of all the assets of such corpora-

tion or are the rights of the stockholders of said Wash-

ington corporation with respect to the sale or exchange of

assets, vested rights and therefore entitled to protection

under federal and state constitutional provisions relating

to impairment of the obligation of contracts and due

process of law?

3. Does said 50% of the stock issue of said mining

corporation, less one share, together with the obligation

of said promoter and manager to advance $10,000.00 to

pay installment on purchase of company's assets consist-

ing of mining claims, plus only his optional right to

advance certain monies toward the development of said

mining property, constitute an adequate consideration for

the transfer of substantially all the assets of said mining

corporation ?
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4. Can a corporation sell or exchange substantially

all of its assets without notice to the stockholders that

such action will be taken?

5. Does a notice of a stockholders' meeting stating

that such meeting shall act upon a proposed specific trans-

action with a named party and a sale of the assets as the

stockholders may determine, and shall make such other

or different agreement as they in their absolute discretion

deem advisable, constitute a notice sufficient to authorize

a contract with another unnamed party for sale or ex-

change of substantially all the assets for one-half of the

capital stock less one share of the stock of a new corpo-

ration plus certain optional rights not requiring said un-

named party (who became the manager and majority

stockholder of said new corporation) to advance certain

monies toward the development of the corporation's prop-

erties ?

6. Was said transfer authorized by the articles of

incorporation providing that said Washington corpora-

tion might sell, exchange, lease, or in any other manner

dispose of the whole or any part of its property?

7. Did the right of said manager to advance money

for the development of said property with optional right

to withdraw at any time pursuant to a contract between

said Washington corporation, said manager and said new

corporation, providing that the net proceeds accruing to

the Washington corporation should first be paid to dis-

charge its indebtedness to its creditors, amount to an



adequate provision for the taking care of said creditors

without which the transfer would be illegal and void?

8. Was said transfer of assets illegal and void for

the reason that it made no provision for the creditors of

the Washington corporation and thereby violated certain

federal and state constitutional provisions relating to the

impairment of the obligation of contracts and due process

of law?

9. Where the agent of the owners of certain mining

claims, under process of sale by installment contract to

a corporation, declared and pressed a forfeiture of said

sale contract, and at the same time negotiated and con-

summated an agreement between said purchasing corpo-

ration and said agent personally, providing for the sale

or exchange of substantially all the assets of said corpo-

ration to a new corporation of which said agent was pro-

moter, manager and majority stockholder, do said acts

bring this transaction within the doctrine of business com-

pulsion, rendering said sale or exchange illegal and void

or voidable?

10. Is a contract and sale or transfer of assets of a

mining corporation to a new corporation organized for the

sole purpose of acquiring said assets, illegal and void

where the promoter, manager and majority stockholder

of said new corporation negotiated said contract as trus-

tee for said mining corporation and as a representative

of the new corporation, and also derived certain personal

benefits thereunder?

11. Was said contract illegal and void because of the

existence of certain common directors on the boards of

the transferor and transferee corporations?
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Statement of the Case.

The facts will now be stated more fully, but as

briefly as their complicated character will permit.

Mutual Gold was a mining corporation organized May
11, 1932, under the laws of the State of Washington

[Finding III, Tr. 181]. Its principal asset was the pur-

chase contract of its mining claims known as the Log

Cabin Mine, situate in Mono County, California [Tr. 23,

et seq.; Finding VIII, Tr. 182, 183]. This contract, as

amended, provided for payment of annual installments

of $10,000.00 during the period involved in this action.

Mutual Gold as assignee of the original purchasers en-

tered into possession, paid a total of $20,000.00 on said

purchase price and expended in excess of $150,000.00

[Finding IX, Tr. 183] constructed a pilot mill [Finding

X, Tr. 184], and in 1936 made a contract whereby J. A.

Vance, director, vice president, a large stockholder and

the largest creditor of the company, was appointed general

manager in charge of operations until outstanding pro-

duction notes should be paid [Finding X, Tr. 185; Tr.

42]. Later, under the transactions complained of Gar-

butt took possession and control.

In July, 1938, Mutual Gold was in need of funds to

build a larger mill and Lloyd J. Vance, son of said J. A.

Vance, for himself and J. A. Vance, submitted a plan

in substance that Mutual Gold assign a half interest in

its assets to a corporation to be organized which was to

have the operation of the mine, opportunity being given

to the stockholders of Mutual Gold to subscribe for stock

in this corporation [Finding X, Tr. 184; Tr. 232, 255,

257]. The Vance plan made provision to take care of

outstanding obligations owed to Mutual Gold's creditors



[Tr. 234-236, 261, 266]. The directors of Mutual Gold,

at the meeting of July 18, 1938, authorized this plan to

be submitted to a stockholders' meeting to be held August

6, 1938 [Tr. 236]. Neither the president's letter [Find-

ing XII, Tr. 187; Tr. 241], the call for the meeting

[Finding XI, Tr. 186: Tr. 239], nor the form of proxy

solicited [Finding XIII, Tr. 188], made mention of Gar-

butt or of a new corporation to be organized to take over

the assets of Mutual Gold or of the transactions ulti-

mately arrived at. The stockholders' meeting of August

6th, by a vote of somewhat in excess of two-thirds of

the outstanding stock, gave discretion to the board of

directors to sell or otherwise dispose of the assets as they

might determine [Findings XIII, XIV, Tr. 187-190]. At

the directors' meeting held the same day the cleavage

caused by the attempts of both Vance and Garbutt to

obtain a contract continued [Tr. 246, 241, 252, 272-277].

The majority declined to go through with the Vance deal

and continued negotiations that had begun with Garbutt

[Tr. 277]. While these negotiations were in progress,

on August 25, 1938, Garbutt, as representative of the

owners of the mining claims, mailed a notice of for-

feiture of the purchase contract to Mutual Gold and to

Vance, its manager [Tr. 278]. This was read at the

directors' meeting of August 27, 1938 in Spokane, and

a resolution passed that the board proceed to Los Angeles.

Stiegler, the president. Grill, also the attorney for the

company, and other directors went to Los Angeles, and

under date of September 2, 1938 Mutual Gold and Gar-
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butt entered into the contract of that date, which was

subsequently re-executed on September 22, 1938. On
September 2, 1938, the very day the first contract was

signed, Garbutt wrote a second letter of forfeiture, and

on September 9, 1938 a third letter of like tenor [Tr.

279, 289]. Other pressure was brought to bear by Gar-

butt [Tr. 386, 387]. Garbutt's representation of the

owners, who are appellees Alice Clark Ryan and Chandis

Securities Company, continued until October 3, 1938 when

notice of termination of his agency was given by the

owners in a letter reiterating the forfeiture [Tr. 314].

There were confused efforts to obtain full corporate rati-

fication by Mutual Gold, including the calling of a stock-

holders' meeting and its cancellation [Finding XVII, Tr.

191; Tr. 288, 295, 296, 305]. September 19, 1938 the

board specifically approved the September contract, de-

clining to reconsider its approval of September 7, 1938

[Tr. 301-303, 285, 286]. The stockholders never ratified

said contract. See also Finding XVIII, Tr. 191, which

quotes the resolution of ratification set out at Tr. 303,

304, but erroneously refers to the meeting as September

7, 1938 instead of September 19, 1938.

Meanwhile, and prior to September 2, 1938, Garbutt

had advanced $500.00 on deposit for construction of a

power line, had employed Haley and Sturgeon as super-

intendents at the mine. On September 21, 1938 Mutual

Gold transferred its assets to Garbutt by deed, assign-

ment of the purchase contract and bill of sale [Tr. 58,

60, 62; Finding XIX, Tr. 192]. On October 15, 1938
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the owners of the mining claims reinstated the purchase

contract and thereafter Garbutt continued his prepara-

tion for the development of the property. On October 19,

1938 Log Cabin was incorporated under the laws of

California by Garbutt, who at all times completely con-

trolled said corporation, acting as promoter, trustee, gen-

eral manager, principal creditor and being the majority

stockholder [Findings XX-XXIII, Tr. 193, 194]. On

October 31, 1938 Garbutt gave notice of termination of

the September contracts and attached to said notice an

interim agreement of November 1, 1938 between Mutual

Gold and Garbutt [Finding XXVI, Tr. 194, 195; Tr. 65].

It was ratified by the board of directors on November 7,

1938 with no attempt to obtain stockholders' approval

[Tr. 322-324]. Mutual Gold subscribed to all the capital

stock of Log Cabin, borrowing from Garbutt $10,000.00

for the purpose [Finding XXX, Tr. 197]. 50% less one

share of Log Cabin stock was issued to Mutual Gold and

50% plus one share to Garbutt [Finding XXXII, Tr.

198]. Log Cabin was organized for the express purpose

of acquiring the assets of Mutual Gold and operating the

same, it never engaged in any other business and never

had any assets except said $10,000.00 and all the assets

of Mutual Gold which were subsequently conveyed to it.

It was impossible to operate the mine on Log Cabin's

capitalization, as all parties well knew [Finding XXIV,

Tr. 194]. As will appear from the analysis of the con-

tracts below no further working capital was to be sup-

plied by Garbutt as a firm obligation except $10,000.00
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for the next installment payment to the owners. There

ultimately was evolved the contract of December 17, 1938

between Mutual Gold, Garbutt and Log Cabin [Finding

XXVIII, Tr. 195, 196; Tr. 69.] This contract came

before the stockholders on February 1, 1939 without any

reference to the same being included in the notice for the

meeting or by the management in soliciting proxies there-

for [Finding XXIX; Tr. 606, 607]. The stockholders

at said meeting directed the officers to execute the con-

tract, this time by a vote well under two-thirds of all

shares outstanding [Finding XXIX, Tr. 196; Tr. 428].

No action was taken by the stockholders with respect

to the organization of Log Cabin, or the Mutual Gold

subscription to the stock of that company [Finding XXI,

Tr. 193; Finding XXXI, Tr. 197]. Following the De-

cember 17, 1938 contract, at various times up to August

9th of the next year, Mutual Gold and Garbutt executed

deeds, assignments and bills of sale to Log Cabin, cover-

ing substantially all the assets of Mutual Gold [Finding

XXX, Tr. 197; Tr. 84, 88, 92, 94, 548].

Garbutt from September 2, 1938 onward was con-

tinually in possession and control of the mine, advanced

monies for its operation and took out 48,500 tons of ore

for which $265,000.00 was received [Finding XXXVIII,

Tr. 201].

There need be no confusion because of the successive

contracts. It is true the relationship of the parties

changed to some degree in their legal aspects as the situa-

tion developed. For instance, Garbutt became trustee
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for and representative of Log Cabin as soon as it was

formed. He was already a trustee for Mutual Gold.

However, essentially there was but one transaction com-

mencing with the contract of September 2, 1938, from

which he withdrew because of a question of tax liabilitity

[Tr. 533, 534], through the contract of December 17,

1938, signed by Mutual Gold about January 12, 1939.

This was the most elaborate of the contracts, the one

embodying the deal in a form finally satisfactory to Gar-

butt and the one under which most of Garbutt's activi-

ties at the mine took place. That the transaction must

be considered as a whole appears by an examination of

the contracts and in the substitution of one contract for

the other as it suited Garbutt [Tr. 319-322, 325, 327-330],

Analysis of the contracts is of prime importance. This

will demonstrate the ultra vires of the transaction and

facilitate the examination of the remaining points of the

appeal.

The September 2, 1938 contract [Tr. 51] was between

Mutual Gold and Garbutt. Mutual Gold agreed to sell its

said purchase agreement and substantially all its other

property to Garbutt, who would organize a corporation

and transfer the title thereto, the stock to be issued one-

half less one share to Mutual Gold and the balance to

Garbutt. He agreed expressly to make the installment

purchase payment of $10,000.00 due November 1, 1938

to the owners, and to furnish an additional $90,000.00 as

needed to equip the mine and make additional advances,

all at his option, reimbursing himself out of profits or
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funds available from operation. It is to be noted par-

ticularly that Garbutt is given the express option to ter-

minate his liability at any time after paying the first

$10,000,00. This contract was re-executed on September

22, 1938.

The contract of November 1, 1938 [Tr. 66] appended

to a cancellation notice of the September contract [Tr.

65], recited that money had been advanced, including

$11,000.00 for a power line. Garbutt undertook to pay

the $10,000.00 falling due on November 1st, and to

advance money for machinery or otherwise, at his option.

Mutual Gold agreed to give notes and Garbutt to hold

in trust titles to the property conveyed to him as secur-

ity. If Mutual Gold should organize a corporation to

take over the property, Garbutt agreed to transfer the

property to such corporation, subject to his claim and

a pledge of the stock. This agreement served merely as

a stopgap and the principal contract, which is the one

now purportedly in effect, is that of December 17, 1938.

This December 17, 1938 contract [Tr. 69] is between

Mutual Gold, Garbutt and Log Cabin, recites that the

September agreements provided for transfers in trust and

to facilitate transfer to a corporation to be formed, and

that the agreement of November 1, 1938 fixed the status

of the parties. Mutual Gold agrees to purchase the

stock of Log Cabin for cash and at the option of Log

Cabin to sell to it all its assets for $10.00 and other

benefits set forth, subject to Garbutt's claims. Mutual

Gold acknowledges that Garbutt holds the titles to secure
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the payments of monies advanced or to be advanced and

to transfer the assets to Log- Cabin. Mutual Gold grants

Garbutt an option to purchase 5001 shares of the Log

Cabin stock out of a total of 10,000. Garbutt agrees

to loan to Log Cabin a minimum of $95,000.00, includ-

ing present obligations of Mutual Gold to Garbutt, sub-

ject to his absolute right in paragraph 11 to terminate

the contract at any time and avoid payments not yet

made [Tr. 78]. If the contract should be completed

and the option for 5001 shares exercised, the obligations

should become the obligations of Log Cabin to be repaid

out of profits from operations or a sale of the property.

Garbutt agrees to proceed to equip the mine and at his

option to take care of future payments to the owners,

at his option to advance monies in excess of the

$95,000.00. In said paragraph 11 it is expressly stated

that he may termine the contract at any time and that

liability for future advances ceases and the stock returns

to Mutual Gold when his advances shall be repaid. Other

provisions deal with the matter of his security and re-

payment and Garbutt's protection from personal liability

for errors of judgment or for failure to perform.

In a word Garbutt could withdraw at will and say "Pay

the bills I have run up."

None of the contracts make any provisions for taking

care of Mutual Gold's creditors.
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Specification of Errors.

I.

THE DISTRICT COURT ERRED IN HOLDING THAT THE

SO-CALLED EXCHANGE CONTRACTS AND INSTRUMENTS

ARE VALID AND LEGAL AND AUTHORIZED BY THE LAWS

OF THE STATE OF WASHINGTON AS STATED IN CON-

CLUSION OF LAW VI [TR. 204] AND CONCLUSION OF LAW II

[TR. 203].

IL

THE DISTRICT COURT ERRED IN FINDING THAT NONE

OF THE ACTS COMPLAINED OF WERE PERFORMED TO

EVADE OR CIRCUMVENT THE LAW OR ANY CONTRACT OR

OBLIGATION OF MUTUAL GOLD CORPORATION, OR TO

INJURE THE STOCKHOLDERS OR CREDITORS OF MUTUAL

GOLD CORPORATION, OR JEOPARDIZE OR INTERFERE WITH

THEIR RIGHTS AS STATED IN FINDING OF FACT XXXIX

[TR. 201] AND CONCLUSION OF LAW III [TR. 203].

IIL

THE DISTRICT COURT ERRED IN HOLDING THAT THERE

WAS ADEQUATE CONSIDERATION FOR SAID SO-CALLED

EXCHANGE AND THE EXECUTION OF SAID CONTRACTS

AND INSTRUMENTS, AS STATED IN CONCLUSION OF LAW
VI [TR. 204.]

IV.

THE DISTRICT COURT ERRED IN HOLDING THAT THE

TRANSFER OF SUBSTANTIALLY ALL THE ASSETS OF

MUTUAL GOLD CORPORATION, WAS AND IS AUTHORIZED

BY THE ARTICLES OF INCORPORATION OF MUTUAL GOLD

CORPORATION, AS STATED IN CONCLUSION OF LAW II

[TR. 203].
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V.

THE DISTRICT COURT ERRED IN HOLDING THAT MU-

TUAL GOLD CORPORATION DID NOT BY SAID TRANSAC-

TION PUT IT OUT OF ITS POWER TO PAY ITS OBLIGA-

TIONS OUT OF NET PRODUCTION RECEIPTS AND DID

NOT JEOPARDIZE OR INTERFERE WITH THE RIGHTS OF

ITS CREDITORS, AS STATED IN CONCLUSION OF LAW

III [TR. 203.1

VI.

THE DISTRICT COURT ERRED IN FINDING THAT THE

PURPOSE AND INTENT OF THE CONTRACT OF SEPTEMBER

2, 1938, RE-EXECUTED ON SEPTEMBER 22, 1938, AND THE

CONTRACT OF DECEMBER 17, 1938, WAS THAT OUT OF

THE NET PROCEEDS FROM SAID MINING PROPERTY,

MUTUAL GOLD CORPORATION WOULD PAY ALL ITS OUT-

STANDING INDEBTEDNESS, AND THAT THE AGREEMENT

OF AUGUST 23, 1939 [EXHIBIT J] WAS EXECUTED SO THERE

MIGHT BE NO QUESTION OF SAID INTENTION AS STATED

IN FINDING XXXVII [TR. 200], AND IN NOT FINDING THAT

NO PROVISION WAS MADE FOR THE PAYMENT OF THE

CREDITORS OF MUTUAL GOLD CORPORATION.

VII.

THE DISTRICT COURT ERRED IN FAILING TO HOLD

THAT SAID TRANSFER AND CONTRACTS WERE VOID AS

IMPAIRING THE OBLIGATION OF THE CONTRACTS OF THE

STOCKHOLDERS AND CREDITORS OF MUTUAL GOLD COR-

PORATION IN VIOLATION OF SEC. 10 OF ARTICLE I OF

THE CONSTITUTION OF THE UNITED STATES, AND SEC.

23 OF ARTICLE I OF THE CONSTITUTION OF THE STATE

OF WASHINGTON.
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VIII.

THE DISTRICT COURT ERRED IN FAILING TO HOLD
THAT SAID TRANSFER AND CONTRACTS WERE VOID AS

DEPRIVING THE STOCKHOLDERS AND CREDITORS OF

MUTUAL GOLD CORPORATION AND MUTUAL GOLD COR-

PORATION OF PROPERTY WITHOUT DUE PROCESS OF

•LAW IN VIOLATION OF THE FOURTEENTH AMENDMENT
TO THE CONSTITUTION OF THE UNITED STATES AND

SEC. 3 OF ARTICLE I OF THE CONSTITUTION OF THE

STATE OF WASHINGTON.

IX.

THE DISTRICT COURT ERRED IN HOLDING THAT SAID

TRANSFER WAS AND IS AUTHORIZED BY THE STOCK-

HOLDERS OF MUTUAL GOLD CORPORATION, AS STATED
IN CONCLUSION OF LAW II [TR. 203].

X.

THE DISTRICT COURT ERRED IN HOLDING THAT SAID

TRANSFER WAS AND IS AUTHORIZED BY THE DIRECTORS

OF MUTUAL GOLD CORPORATION AS STATED IN CON-

CLUSION OF LAW II [TR. 203] AND IN THE EXERCISE OF
THEIR SOUND DISCRETION AS STATED IN CONCLUSION

OF LAW IV [TR. 203].

XL

THE DISTRICT COURT ERRED IN NOT FINDING THAT
THE ACTS COMPLAINED OF WERE INDUCED OR IN-

FLUENCED BY BUSINESS COMPULSION ON THE PART OF
FRANK A. GARBUTT AND ARE THEREFORE VOID OR
VOIDABLE AND ERRED IN FINDING ON THE CONTRARY
THAT NO ACT OF MUTUAL GOLD CORPORATION, ITS

OFFICERS OR DIRECTORS WAS INDUCED OR INFLUENCED

BY ANY DURESS OR COERCION OF FRANK A. GARBUTT,

AS STATED IN FINDING OF FACT XL [TR. 202.]
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XII.

THE DISTRICT COURT ERRED IN FAILING TO HOLD

SAID CONTRACT OF DECEMBER 17, 1938 AND THE TRANS-

FER OF ASSETS ILLEGAL AND VOID AS A RESULT OF SAID

CONTRACT AND TRANSFER HAVING BEEN NEGOTIATED

BY FRANK A. GARBUTT AS TRUSTEE FOR MUTUAL GOLD

CORPORATION AND AS REPRESENTATIVE OF LOG CABIN

MINES COMPANY AND FOR HIS OWN BENEFIT.

XIIL

THE DISTRICT COURT ERRED IN FAILING TO HOLD

THAT SAID TRANSFER OF ASSETS AND CONTRACT OF

DECEMBER 17, 1938, AND ALL TRANSFERS OF SAID ASSETS

TO LOG CABIN MINES COMPANY WERE ILLEGAL AND

VOID BECAUSE OF THE EXISTENCE OF COMMON DI-

RECTORS.



—19—

ARGUMENT.

Ultra Vires.

Contracts or Other Transactions Which Are Ultra

Vires the Powers of a Corporation Are Void.

(a) The laws of the State of Washington govern

Mutual Gold and the controversy before this Court.

The case was tried in the District Court upon the

theory, which is correct, that the laws of the State of

Washington control. The following authorities are cited

on this point:

Commonwealth Acceptance Corporation v. Jordan

(1926), 198 Cal. 618, 628-30, 246 Pac. 796;

Southern Sierras Power Co. v. R. R. Commission

of Calif. (1928), 205 Cal. 479, 271 Pac. 747;

Modern Woodmen of America v. Mixer (1925),

267 U. S. 544, 69 L. Ed. 783;

Turner v. Turner Mfg. Co. (Wise. 1924), 199 N.

W. 155, 157.

(b) Under common law rules in effect in the State of

Washington in 1932 Mutual Gold, a Washington corpo-

ration, cannot sell all its assets if solvent except by

unanimous vote of its stockholders. If insolvent or in a

failing condition such unanimous consent is not required

but the sale must be for cash.

Under the laws of the State of Washington in 1932

when Mutual Gold was organized there was no provision

authorizing the sale of all the assets and no machinery

to govern such transfer. Common law rules therefore

applied, under which a solvent, going corporation cannot
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sell all or substantially all its assets without unanimous

consent of its stockholders. Such consent is not required

if the corporation is insolvent or in a failing condition,

but in such case the sale can be only for cash.

Geddes v. Anaconda Copper Mining Co., 254 U. S.

590, 65 L. Ed. 425, is a leading authority on this point.

It involved the sale of all the assets of a mining company

to Anaconda Copper Mining Co. for certain shares of

stock in the latter corporation, which was ratified at a

special meeting of the stockholders by less than a un-

animous vote. The transaction was approved because here

the stock received had a wide and general market and

was held to be equivalent to cash. The Court stated the

rules very clearly as follows:

"It is, of course, a general rule of law that, in the

absence of special authority so to do, the owners of

a majority of the stock of a corporation have not the

power to authorize the directors to sell all of the

property of the company, and thereby abandon the

enterprise for which it was organized. But to this

rule there is an exception, as well established as the

rule itself ; viz. : that when, from any cause, the

business of a corporation, not charged with duties

to the public, has proved so unprofitable that there

is no reasonable prospect of conducting the business

in the future without loss, or when the corporation

has not, and cannot obtain, the money necessary to

pay its debts and to continue the business for which

it was organized, even though it may not be insolvent

in the commercial sense, the owners of a majority of

the capital stock, in their judgment and discretion,

exercised in good faith, may authorize the sale of

all of the property of the company for an adequate

consideration, and distribute among the stockholders
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what remains of the proceeds after the payment of

its debts, even over the objection of the owners of

the minority of such stock. Thomp. Corp., 2d ed.,

sections 2424-2429; Noyes, Intercorporate Relations,

sec. Ill; Cook, Corp., 7th ed., sec. 670, p. 217, note.

"It is next argued that the sale here in controversy

is void for the reason that the AHce Company could

not lawfully acquire and hold title to the stock in the

Anaconda Company in which the consideration for

the sale was paid.

"Here again the general rule is that while under

the circumstances of this case, a sale of all of the

property of a corporation could be authorized by the

owners of less than all of the stock, for an adequate

consideration, it must be for money only, for the

reason that the minority stockholders may not law-

fully be compelled to accept a change of investment

made for them by others, or to elect between losing

their interests or entering a new company."

McRoberts v. Independent Coal and Coke Co., C. C. A.

8th Circuit (1926), 15 Fed. (2d) 157, 162, follows the

Geddes case and succinctly states the rule.

People V. Ballard (1892), 134 N. Y. 269, 32 N. E. 54,

17 L. R. A. 737, is a very strong and persuasive authority

where a New York corporation conveyed all its assets,

consisting of California gold mines, to a California cor-

poration upon consideration of an agreement to pay the

debts of the old corporation and the transfer of certain

shares of capital stock in the new company. The Court

said on page 59:

"While a corporation may sell its property to pay

debts, or to carry on its business, it cannot sell its
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property in order to deprive itself of existence. It

cannot sell all its property to a foreign corporation

organized through its procurement, with a majority

of nonresident trustees, for the express purpose of

stepping into its shoes, taking all its assets, and

carrying on its business. That would he the prac-

tical destruction of the corporation by its ozvn act,

which the law will not tolerate. Whether the process

by which it was sought to convert the New York

corporation into a California corporation is called

'reorganization', 'consolidation', or 'amalgamation', it

was the exercise of a power not delegated, and was

void. It was corporate burial in New York for

resurrection in California."

Mutual Gold did precisely the same thing as this

New York corporation. Log Cabin was organized

through Mutual Gold's procurement pursuant to contract

with Garbutt. It conveyed substantially all its assets to

this new corporation, organized for the express purpose

of stepping into the shoes of Mutual Gold, taking all its

assets and carrying on its business. Log Cabin's directors

were nonresident and it was organized under the laws

of a different state, thus completing the corporate burial

of Mutual Gold. In the case at bar Mutual Gold got

even less than the New York corporation, whose debts

were paid as part of the consideration.

"In no case so far as we can find, have the non-

consenting minority been compelled to accept stock

in the new corporation, in the absence of some stat-

ute in force when they became stockholders, expressly

conferring that authority. . . ."

American Seating Co. v. Bullard (C. C. A. 6th

Cir., 1923), 290 Fed. 896, 900.
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Theis V. Spokane Falls Gas L. Co. (1904), 34 Wash.

23, 74 Pac. 1004, 1006, cites the rule as expressed in

Cook on Corporations, Sec. 670, that neither the directors

nor a majority of the stockholders have the power to

sell all the assets against the dissent of a single stock-

holder, unless the corporation is in a failing condition.

As held by the Geddes case, supra, in such case the sale

can only be for cash. This Court will note here that the

District Court stated in its opinion [Tr. 174] that the

Theis case appears to have been specifically overruled by

Lange v. Reservation Mining & Smelting Co., 93 Pac.

208. The Theis case turned on the question of the

"freezing out" of minority stockholders. The Lange case

cites the Theis case merely to uphold the principle of law

that a sale cannot be made where its effect would be to

thwart the purposes for which the corporation was or-

ganized or destroy the corporation itself, or to "freeze

out" minority stockholders. In the Lange case the prop-

erty was sold for cash in nearly the same amount as its

original cost. The Court said that the corporation was

then in as good a condition so as to proceed with the

objects for which it was formed. We submit that this

is not a specific or any sort of overruling of the Theis

case and see nothing in either the Theis case or the Lange

case in contravention of the position taken by appellants

herein.

See also:

Garrett v. Reid-Cashion Land & Cattle Co. (Ariz.

1928), 270 Pac. 1044, 1049;

National Association etc. v. United States (Ct.

App. D. C. 1923), 292 Fed. 668;

14 Corpus Juris, 246, Sec. 2075

;

13 Am. Jwis. 187, Sec. Z7.
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Inasmuch as the common law rule prohibits the sale of

all the assets without unanimous consent of the stock-

holders of a solvent corporation, or otherwise, if the sale

is for cash and the corporation is insolvent or in a fail-

ing condition, the ultra vires must exist whether Mutual

Gold was solvent or insolvent. The findings are confused

in this particular. Finding X [Tr. 184] indicates the

company simply needed funds to build a mill. Finding

XXXV [Tr. 199] sets forth the debts of the company,

a small proporton of which were due and payable. This

confusion is immaterial as neither condition of unanimous

stockholder approval nor sale for cash is present.

(c) The Washington Act of 1933, passed pursuant to

the power to amend corporation laws reserved in the

Constitution of the State of Washington, does not con-

trol Mutual Gold.

1. Washington follows the minority rule that such a

law cannot change or burden the intra-corporation rela-

tionship, including said minority stockholder rights relat-

ing to sale of assets.

The District Court based its decision erroneously, we

submit, upon the alternative proposition that even though

the law of 1932 did not authorize the transactions com-

plained of, that the law of 1933 did in Sections 3803-36

Rem. Rev. Stat., hereinafter set forth, and that no vested

rights were violated. Washington adopted the general

practice of following the suggestion of the Dartmouth

College case by incorporating into its constitution (Sec. 1,

Art. XII) a provision that "all laws relating to corpora-

tions may be altered, amended or repealed by the Legis-

lature at any time."
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The scope of the power is stated in Looker v. Maynard

ex rel Dtisenhury, 179 U. S. 46, 45 L. Ed. 79, on page

81, in language frequently quoted, as follows:

"The effect of such a provision, ... is, at the

least, to reserve to the legislature the power to make
any alteration or amendment of a charter subject

to it, which will not defeat or substantially impair the

object of the grant, or any right vested under the

grant, and which the legislature may deem necessary

to carry into effect the purpose of the grant, or to

protect the rights of the public or of the corporation,

its stockholders or creditors, or to promote the due

administration of its affairs."

But such reserved right to alter or amend the corpora-

tion laws, and thus the charter of any corporation formed

thereunder, has very real limitations. As stated in 12

Corpus Juris, Sec. 537, p. 969, the legislature may not

under such reserved power divest property or vested

rights.

The fountainhead of this rule is the often quoted state-

ment of the United States Supreme Court in Shields v.

Ohio, 95 U. S. 319, 324, 24 L. Ed. 357, 359, as follows:

"The power of alteration and amendment is not

without limit. The alterations must be reasonable.

They must be made in good faith, and be consistent

with the scope and object of the Act of incorporation.

Sheer oppression and wrong cannot be inflicted under

the guise of amendment or alteration. Beyond the

sphere of the reserved powers, the vested rights of

property of corporations in such cases are surrounded

by the same sanctions and are as inviolable as in

other cases."
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As said in Hill v. Glasgow R. Co. (Cir. Ct. D. Ky.

1888), 41 Fed. 610, at 616:

"All rights thus acquired, of whatever character,

are surrounded and protected by constitutional sanc-

tions and guaranties higher and superior to the legis-

lative power of amendment or repeal."

To the same effect:

California Corporation Laws, 1938 ed. Ballantine

and Sterling.

The authorities are in conflict as to what rights are

vested or of such nature as to require this protection.

The majority view permits control of the internal man-

agement of the corporation so as to burden the stock-

holders by increasing their liability, diminishing the value

of their stock, or changing the stock as to amount, kind

and classification. Therefore the majority rule permits

turning nonassessable stock into assessable stock, or chang-

ing the relative status of classes of stock as in the follow-

ing cases:

In Security State Bank v. Sharpe (Minn. 1927), 212

N. W. 801, an assessment was upheld designed to make

good an impairment of capital assets of a Montana bank.

Sommcrville v. St. Louis Mining & Milling Co. (Sup.

Ct., Mont. 1912), 127 Pac. 464, is a strong case relating

to the stock of a mining corporation which recited on its

face that it was nonassessable.

Hinckley v. Schzvarsschild & Sulzberger Co. (1905),

107 A. D. 470, 95 N. Y. Supp. 357, permitted preferred

stock not authorized when the common stock was issued.
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contract of the stockholder by stating it is of pubUc inter-

est or in furtherance of pubhc poHcy to alter the intra-

corporate relationship, thus coming within the rule that

limits changes to those of pubHc interest, or those powers

which the state has granted. See: Morazvetz, Corpora-

tions, 1097, and 1 Rose's Notes, p. 942.

Montana adheres to the majority view. In a case

involving the sale of a mine, to wit, Allen v. Ajax Min-

ing Co. (Supreme Ct., Mont., 1904), 77 Pac. 47, the

National Property and Development Company, a going

concern, purchased all the property of the Ajax Mining

Company, paying therefor forty per cent of its capital

stock. The Court held that although at the time of the

formation of the Ajax Company the majority stockhold-

ers could not dispose of the assets, that the law existing

at the time of the transfer so permitting was lawfully

adopted pursuant to the reserve power. It said that the

test was that if the regulation for the management, opera-

tion or control of the corporation could have been inserted

upon its organization, it could be engrafted upon the com-

pany later.

In Germer v. Triple-State Natural Gas & Oil Co. (Su-

preme Ct. of Appeals, W. Va., 1906), 54 S. E. 509, the

selling corporation received one-third of the stock and

the purchasing corporation paid off obligations of the sell-

ing corporation and in addition issued stock for working

capital. The Court held that the sale fell within the

majority rule, citing Allen v. Ajax Mining Co., 77 Pac.

47, and cases dealing with assessments.

The minority view with respect to assessments and like

interference with intra-corporate matters appears in the
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long and well-reasoned case of Garey v. St. Joe Mining

Co. (Supreme Ct., Utah, 1907), 91 Pac. 369), where the

articles were amended to render the stock assessable. The

Court quotes at length from authorities, including the

text writers. This case emphasizes the dual contract

—

that of the state and the corporation and its stockliolders,

and that between the corporation and its stockholders. It

views the act passed under the reserve power as an inter-

ference with the very core of contractual relations of the

stockholders among themselves.

Other minority view cases are as follows:

Snook V. Georgia Improvement Co. (Supreme Ct., Ga.,

1889), 9 S. E. 1104, changing termini of a railroad.

Oneal v. Mann (Supreme Ct., N. Car., 1927), 136 S.

E. 379, changing the liability of lands in a drainage dis-

trict.

Hill V. Glasgow R. Co. (Circuit Ct., D. Ky., 1888),

41 Fed. 610, diverting proceeds of railroad income to a

portion of the stockholders.

In State v. Neff (Supreme Ct., Ohio, 1895), 40 N. E.

720, Cincinnati college was an institution whose prop-

erty grew out of private donations. Its control and man-

agement and all of its property was placed by statute under

the control and management of the University of Cin-

cinnati. The Court held that its property was private as

distinguished from public, notwithstanding it administered

a pubic charity and that such property was within the

protection of the constitution.

In re Mt. Sinai Hospital (Ct. of App., N. Y., 1928), 164

N. E. 871, 875, holds that subsequent legislation may

change the voting rights of the trustees of a charitable
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corporation and may be classed with the majority, but we
include it with the minority cases in view of the following

strong dictum:

"Appellants are not asserting the right of the cor-

poration to prevent the transfer of the corporate

property from one board of trustees to another by

the creation of a new corporation under a new
charter, Ohio ex rel. v. Neff, 52 Ohio St. 375, 40
N. E. 720; Sage v. Dillard, 15 B. Mon. (Ky.) 340,

360; Regents of University of Maryland v. Williams,

9 Gill & J. (Md.) 365, 31 Am. Dec. 72, for no such

transfer is attempted. . . . The voting power

was exercised by the members for the benefit of the

corporation. Appellants have no beneficial interest

of their own to protect (Matter of Morse, 247 N. Y.

290, 303, 304, 160 N. E. 374, 378); . . ."

Moore v. Los Litgos Geld Mines (1933), 172 Wash.

570, 21 Pac. (2d) 253, involved stock of an old company,

which was nonassessable, transferred for stock in a

new company which was assessable. This case upholds

the minority view and applies it to the transfer of assets,

and is fully analyzed below.

The minority rule in dealing with the sale of assets

is vigorously set forth in the case of Garrett v. Reid-

Cashion Land & Cattle Co. (1928), 34 Ariz. 245, 270

Pac. 1044, which is extensively quoted by the Washing-

ton court in Moore v. Los Liigos, supra. This case

involved the transfer of all the corporate assets and held

that this could not be accomplished without unanimous

stockholder consent, saying on page 1049:

'Tf the law at the time one becomes a stockholder

in a corporation does not invest the majority of the

stockholders with the power to sell the entire assets of
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the corporation, or to exchange its assets for stock

in another corporation, and its articles of incorpora-

tion do not give such authority, the exercise of it by

a majority of the stockholders against a nonconsent-

ing stockholder cannot legally be done."

We turn now to the State of Washington, which fol-

lows the minority rule. Moore v. Los Lugos, supra, 21

Pac. (2d) 253, is the leading case. This involved chang-

ing nonassessable stock to assessable stock. The old com-

pany was in financial distress and unable to pay taxes on

its Mexican property and other debts. One, Wilson, pro-

posed a transfer to him of all the assets of the old com-

pany to be used in the organization of a new company

under the laws of the State of Washington, to which

new company all the assets should be transferred and it

in turn to pay the debts of the old company and a bonus

to Wilson. The shares in the new company were to be

assessable and were to be exchanged for shares of stock

in the old company. The board of trustees unanimously

voted to accept this offer. No point was made by the

Supreme Court of the failure to obtain unanimous stock-

holder approval. It went off on the question of the

validity, making nonassessable stock assessable. The

Court disapproved of the transaction, quoting with ap-

proval from the cases of Geddes v. Atiaconda Copper

Mining Co., 254 U. S. 590, 65 L. Ed. 425; Theis v.

Spokane Falls Gas Light Co., 34 Wash. 23, 74 Pac. 1004,

1006; Whicher v. Delaware Mines Corp. (Idaho), 15

Pac. (2d) 610, 612; Garrett v. Reid-Cashion Land &
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Cattle Co., 34 Ariz. 245, 270 Pac. 1004; and People v.

Ballard, 134 N. Y. 269, 32 N. E. 54, 59, 17 L. R. A. 737.

The Court said on page 259:

*'The trustees of the old and the new companies

were powerless to assess the nonassessable shares of

stock of the stockholders of the old company. In

fact, a statute authorising assessments to be made

on that stock would be invalid. 'It may be laid down

as a rule that a statute authorizing assessments to be

made on existing full paid stock is unconstitutional

and void as to existing stockholders. This is on

the theory that the existing laws become a part of

the stockholder's contract of subscription, and that

this contract cannot be impaired by any subsequent

legislation.'
"

The Supreme Court of Washington by approving the

Garrett case, supra, and quoting the language we have

quoted supra therefrom, adopted the minority view with

respect to transfer of assets as well as in stock assess-

ment and the like.

2. The 1933 Act does not apply because Mutual Gold

has not amended its articles as required by the Act itself

in order to render the section covering sale of assets

applicable.

If it could be held contrary to our contention that the

reserved power to amend sustains the 1933 Act as against

the rights of the stockholders, and creditors, we con-

fidently submit that still the act is not applicable because

Mutual Gold did not amend its articles to include the
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provision authorizing sale of all the assets. That section

is 3803-36, Remington Revised Statutes, as follows:

"1. A voluntary sale, lease or exchange of all

the assets of a corporation may be authorized by it

upon such terms and conditions as it deems ex-

pedient, including an exchange for shares in an-

other corporation, domestic or foreign.

"2. If the corporation is able to meet its liabili-

ties then matured, such authorization shall be given

at a meeting of shareholders, duly called for the pur-

pose, and by such vote of the shareholders as may
be provided for in the articles of incorporation or, if

there be no such specific provision, then by the vote

of the holders of two-thirds of the voting power of

all shareholders. If the corporation be unable to

meet its liabilities then matured, such authorization

may be given by the vote of the board of directors.

"3. This section shall not be construed to au-

thorize a conveyance or exchange of assets which

would otherwise be in fraud of corporate creditors or

of minority shareholders or shareholders without vot-

ing rights. (L. '33, Sec. 36, p. 798.)"

Said section is entirely new. It is not in the Wash-

ington laws as previously existing and it is a radical

departure from and contradiction to the common law rule.

The section is immediately followed by Sec. 38>03-37 as

follows

:

"1. A corporation may, at meeting of the share-

holders duly called upon notice of the specific pur-

pose, and in the manner herein provided, amend its

articles in any respect so as to include any provision

authorised by this act, or so as to extend the period

of its duration for a further definite time or per-

petually.
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"2. An amendment chang-ing the name of the cor-

poration may be adopted by the vote of the holders

of a majority of the voting power of all shareholders,

or by such vote as the articles of incorporation re-

quire.

"3. An amendment altering the articles of incor-

poration in any other respect may be adopted by vote

of the holders of two-thirds of the voting power of

all shareholders, or by such vote as the articles of

incorporation require.

"4. If an amendment would make any change in

the rights of the holders of shares of any class, or

would authorize shares with preferences in any re-

spect superior to those of outstanding shares of any

class, then the holders of each class of shares so

affected by the amendment shall be entitled to vote

as a class upon such amendment, whether by the

terms of the articles of incorporation such class be

entitled to vote or not, and, in addition to the vote

required by subdivision 3 of this section, the vote

of the holders of two-thirds of the shares of each

class so affected by the amendment shall be necessary

to the adoption thereof.

"5. Any amendment which might be adopted at a

meeting of (a) shareholders as provided in this sec-

tion, may be adopted without such a meeting being

held if written consent to the amendment has been

given by all shareholders entitled to vote thereon

as provided in this section. (L, '33, Sec. 37, p.

798.)"

If all the provisions of the 1933 Act were automatically

included in the charters of preexisting corporations, in-

cluding a new and radical departure such as Section 36,

then Section 37 would be meaningless. Permission is
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given to any corporation to amend its articles so as to

"include" any provision authorized by the new act. This

has no reference to changing or abandoning a contrary

portion of the articles but uses the word "include" mean-

ing thereby that where the articles do not already con-

tain any given provision of the new act the same may

be added by amendment. The legislature in effect has

thereby said that the rights of the stockholders shall not

be changed in this vital particular unless two-thirds of

them determine to take advantage of the new provision.

Mutual Gold could not therefore sell its assets by two-

thirds vote of its stockholders or by vote of its directors.

The sale itself, even though it might be by a two-thirds

vote of the stockholders, as was the purported authoriza-

tion of the September 2, 1938 contract, is of course not

equivalent to such amendment.

Acceptance of an amendatory provision is essential par-

ticularly when, as in the Washington law, it is expressly

required. The only exception is in the case of amend-

ments relating to police power or eminent domain. The

state can no more compel corporations to accept an

amended charter than it could compel them to accept

the original charter. Acceptance of some of the powers

only is properly authorized by an amendatory act.

18 Corpus Juris Secundum, pp. 475, 476, Sec. 81a.

3. The remedy given by the 1933 Act to dissenting

stockholders cannot be forced upon them and render a

void act valid.

The District Court seeks to justify the applicability of

the Act of 1933 in its opinion at transcript 173 by stating

that if the plaintiffs in the case are dissatisfied with a



—35—

resolution they had their remedy under Sec. 3803-41,

Rem. Rev. Statutes, which provides for the valuation

of shares and the payment thereof to a dissenting minor-

ity. This we submit is tantamount to saying that the

1933 Act is lawful simply because it gives a remedy to

the minority. Such remedy could not make legal a sec-

tion to be tested by constitutionality and other measuring

sticks. If the right is vested the legislature cannot take

it away and give something in its place. In any event

the remedy would be unavailing and insufficient. Cash

was not involved in Mutual Gold's transaction and a

judgment against that corporation, pursuant to the pro-

visions of the section would be a highly speculative ad-

vantage and would probably produce nothing as the

shares of Log Cabin were not equivalent to cash.

Not Only Was the Transaction Not for Cash or Its

Equivalent, but the Consideration Was Wholly
Inadequate.

As so aptly stated in Whicher v. Delazvare Mines Corp.

(Idaho, 1932), 15 Pac. (2d) 610,

" 'To otherwise dispose of does not signify and

include 'to give away'. . . ."

This case is quoted at length and with approval in Moore

V. Los Lugos, supra, 21 Pac. (2d) 253.

Geddes v. Anaconda Copper Mining Co., supra, 65 L.

Ed. 425, 431, emphasizes the necessity of adequate con-

sideration.

That Mutual Gold got nothing tangible or adequate

through stock ownership in Log Cabin is clear when we

consider that Log Cabin could not operate the mine on
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its capitalization and was nothing more or less than Gar-

butt. It was virtually his ''alter ego'\ He organized it,

selected the majority of its directors at all times, was

promoter, principal creditor, manager, majority stock-

holder and trustee [Findings XX, XXIII, Tr. 193, 194].

It had no assets from its organization on October 18,

1938 to March 10, 1939 [Finding XXX, Tr. 197]. From

September 2d to November 1, 1938, he operated for him-

self, then for Mutual Gold until the December 17, 1938

contract went into effect [Tr. 761], and then for Log

Cabin. Under the September 2, 1938 contract he had

the right to fix the capitalization and he did so at the

low figure of $10,000.00. It was so completely Garbutt's

creature that, during the period of his operation of the

mine and even after Log Cabin was organized, he did

not take the trouble to make any distinction in his rec-

ords as to who was operating, whether Mutual Gold, Log

Cabin, Garbutt as trustee, or otherwise [Tr. 558, 377].

His bank accounts were likewise subject to the same con-

fusion. His superintendents were paid by personal checks

[Tr. 374, 389]. During the entire operation $100.00 a

month expense was charged for office work without any

segregation as between regimes. Again, he regarded Log

Cabin as himself, and himself as Log Cabin, in connec-

tion with the quiet title suit in Los Angeles County,

brought by Log Cabin, which he engineered to bolster

the title to the purchase contract, even planning who

should be parties to the action. This followed a quiet

title suit commenced in the State of Washington by

A. P. Bateham, chairman of the stockholders' protective

committee. In the Bateham suit. Grill and two other

directors of Log Cabin Mining Co., who stood with Gar-

butt, had resigned from the board of directors of Mutual



Gold so that they could not be served with process [Tr.

482, 483] and the Bateham suit did not go to judgment.

The correspondence between Garbutt and Grill and testi-

mony relating thereto and to the Garbutt quiet title suit

appears at transcript pages 470-483, 554, 601-603. Mutual

Gold's decision not to contest this action was put over

hurriedly by the board of directors with no debate |Tr.

658] and with some confusion as to whether it was

brought by Garbutt or Log Cabin [Tr. 659]. The resolu-

tion to make no defense referred to "the action of Mr.

Garbutt brought to quiet title to said claims in the Log

Cabin Mines Company" [Tr. 659]. Thus Log Cabin

had practically nothing but the gold mine, was Garbutt's

creature corporation and Garbutt undertook virtually

nothing except as he might determine to be advantageous.

Moore v. Los Lugos, supra, 21 Pac. (2d) 253 also

gives the coup de grace to another early Washington case

relied upon by the District Court in the case at bar as

authority, namely, Pitcher v. Long Pine-Surprise Con-

solidated Mining Co. (1905), 39 Wash. 608, 81 Pac.

1047. The District Court quotes from this case at tran-

script 175-176. The Washington Supreme Court distin-

guishes this case in Moore v. Los Lugos, at page 263, in

the following words

:

"Pitcher v. Lone Pine-Surprise Consolidated Min-

ing Co., 39 Wash. 608, 81 P. 1047, 1049, cited by

respondents in support of their position, and upon

which the trial court relied, is not in point. All that

zuas held in that case was that one, who, after a cor-

porate sale of property, purchased for not more than

$25 shares of stock of the corporation making the

sale, would not be permitted to maintain an action to

set aside that sale. We said: 'It is urged by respond-
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ents that appellant has no standing that permits him

to question the sale of this property. He was not

a stockholder at the time of the transactions com-

plained of. He bought the stock he now has for the

evident purpose of bringing this action."

In this connection we call the Court's attention to

Lome V. Mother Lode Copper Mines (1919), 106 Wash.

208, 179 Pac. 835, characterized by the District Court

as authority for its decision [Tr. 174]. This case was

called to the Court's attention in Moore v. Los Lugos,

supra, and overruled in the following language:

"In Logic V. Mother Lode Copper Mines Co., 106

Wash. 208, 179 Pac. 835, 839, the mining company

was authorized by its articles of incorporation to

purchase and acquire real and personal property, and

to sell and alienate the same. We held that, under

the statute (Rem. Code, 1915, Sec. 3684) author-

izing a corporation to acquire, by purchase or other-

wise, and to own, hold, sell and transfer shares of

stock of any other corporation, the corporation might

sell all, or substantially all, of its corporate property

and lawfully receive, in consideration therefor, stock

in another corporation. The adequacy of the con-

sideration was not questioned. No constitutional ques-

tion zvas raised."

A little further on, at page 264, the Washington court,

crushing in plain words any lingering faith that might

otherwise be pinned on the Logic case, took occasion to

say:

"It may be that language in some of our opinions

permits of interpretation favorable to the position of

the respondents. If so, those cases are overruled in
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so far as aught appears therein sustaining or tending

to justify transactions like those out of which this

action arose."

Not only is Logie v. Mother Lode overruled by Moore
Los Lugos, but its facts are a clear basis for distinc-

tion. The language above quoted itself suggests the

distinguishing feature in these words:

"The adequacy of the consideration was not ques-

tioned. No constitutional question was raised."

In the Logie case, decided in 1919, there was a sale

of substantially all the assets of the Mother Lode Copper

Mines Co., a Washington corporation, whose articles

authorized it to acquire, hold, or alienate its properties in

the same manner and to the same extent as any actual

or artificial person and to own stock in other corporations.

Its mining properties were about fourteen miles from

railway transportation to the Alaskan coast, the inland

termination of which line was the location of the Kenne-

cott Mines owned and operated by the Kennecott Copper

Corporation. This latter company had a large, well-

equipped concentration plant and was separated from the

defendant's claims by a high mountain range. Defendant

had no means of transportation except to truck fourteen

miles to the railroad and it had no concentration plant. It

could not develop its properties adequately without con-

centration and cheaper transportation. It did not have

sufficient means to meet such expenditures and owed sub-

stantial sums in addition to a bonded indebtedness. A
contract between the defendant and one Birch, the presi-

dent of the Kennecott Copper Corporation was entered

into whereby a new corporation was to be organized, the
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defendant to convey its properties to the new corporation

subject to its bonded indebtedness, in consideration of

which 1,225,000 shares of the new company would be

issued to the defendant and 1,275,000 shares to Birch,

or to his nominees, said stock constituting all the stock

of the new corporation. The further consideration was

that Birch should contemporaneously deliver the $550,-

000.00 necessary to redeem defendant's outstanding

bonds, pay organization and taxation expenses and a

further sum not exceeding $1,000,000.00 as in the judg-

ment of Birch (exercisable of course in good faith)

might be necessary for sufficient working capital, and the

new co.-.j_^dny was to have the benefit of the same smelt-

ing, refining, freight and selling charges as the Kenne-

cott Copper Corporation.

The difference between these facts and those at bar

are sweeping. Mutual Gold's outstanding indebtedness,

including production notes, are not paid oflf, no advantages

of transportation, concentration or other operative mat-

ters accrue to Mutual Gold except as they might follow

the advancement of money at the whim and caprice of

Garbutt, who might at any time withdraw from the

contract. The theory of the plaintifif below, which is re-

flected in the opinion of the District Court [Tr. 170-178]

is that the contract should be upheld because it was a

favorable contract, or at least worked out favorably, as

the defendants allege, for the old corporation Mutual

Gold. But the failure of consideration must be determined

at the time it was made and not in the light of subsequent

events. Suppose he had paid the $10,000.00 and imme-

diately withdrawn. Could any one contend that Mutual

Gold had received an adequate consideration for the com-

plete loss of its valuable mine, which under the low valua-
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tions alleged in Garbutt's answer had 63,500 tons of ore

worth $650,000.00 then developed and $68,000.00 of other

assets [Tr. 123, 124], and out of which subsequently came

48,500 tons worth $265,000.00 [Finding XXXVIII, Tr.

201]. As stated in Citrus Grozvers Development Asso-

ciation V. Salt River V. W. Users Assn. (Ariz., 1928),

268 Pac. 77Z, at 776:

"Neither can the fact that the alteration is bene-

ficial give the majority the power to accept it against

the dissent of the minority."

The Court will also note the following case which dis-

regards the supposed advantage to a corporat'^^^ in the

face of the violation of constitutional guarantees. "

Irving Trust Co. v. Deutsch (1932), 2 Fed. Supp.

971; 73 Fed. (2d) 121 (2d Cir.)

The majority view cases above cited involving sales of

assets, namely, Germer v. Triple-State Natural Gas & Oil

Co., 54 S. E. 509, and Allen v. Ajax Mining Co., 77 Pac.

47, likewise may be distinguished on the facts in view

of a substantial consideration accruing therein to the

selling corporation.

In the Germer case, the new corporation issued

$3,000,000.00 in a consolidated mortgage on the property

the company acquired and the new company agreed to

discharge all liabilities, contracts and obligations of the

selling corporation, including issuance of certain new

bonds to take up the old. Certain of the bonds and stock

of the new corporation were to be sold for the substan-

tial sum of $1,249,000.00 in cash into the treasury of the

new company. In Allen v. Ajax Mining Co., the old

company was to receive only forty per cent of the capital

stock of the new company.
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(d) The new legislation may not authorize such a

fundamental change in the charter of a corporation as

here attempted.

The new legislation may not authorize such a funda-

mental change in the charter of a corporation as to divert

it from its original contract and purposes.

18 Corpus Juris Secundum p. 477, Sec. 81b (3).

McKensie v. Guaranteed Bond & Mortgage Co. (Ga.,

1929), 147 S. E. 102, involved an increase of stock of a

bond and mortgage company. This, said the Court,

without consent of all the stockholders, would make them

members of an association to which they had never con-

sented and that even distribution of stock pro-rata would

often work injustice because many of the stockholders

might be unable to take their respective shares.

See also:

Macon Gas Co. v. Richter (Ga., 1915), 85 S. E.

112.

In re Mt. Sinai Hospital, supra (N. Y. 1928), 164 N.

E. 871, 874, states the rule as follows, quoting from the

Supreme Court of the United States:

"Any alteration may be made 'which will not defeat

or substantially impair the object of the grant, or

any rights * * * vested under it, and which the

legislature may deem necessary to secure either' that

object 'or any public right' or 'to promote due ad-

ministration of the affairs of the corporation'. Tom-
linson v. Jessup, 15 Wall. 454, 21 L. Ed. 204; .. .



'The alterations (under the reserved power) must

be reasonable; * * * and be consistent with the

scope and object of the act of incorporation.' Shields

V. Ohio, 95 U. S. 319, 324 (24 L. Ed. 357) ; . . ."

(e) The Garbutt contracts are void because no pro-

vision is made to take care of the creditors of Mutual

Gold.

An examination of the various contracts with Garbutt

show that no provision was made for creditors of Mutual

Gold. This was deliberate. It was discussed with Gar-

butt as to whether the September 2d agreement should

take care of the situation and it was decided to make no

provision for creditors [Tr. 467, 468].

The creditors of Mutual Gold and the amounts owing

are set forth in paragraph III of plaintiff's bill of par-

ticulars [Tr. 105-110 and Finding XXXV, Tr. 199].

The claims were $30,000.00 by way of production notes

and in excess of $25,000.00 on open accounts, in addi-

tion to the installment of $10,000.00 due on the purchase

price November 1, 1938.

At the eleventh hour and long after the transactions

complained of, to wit, on August 23, 1939, which was the

eve of the trial of certain lawsuits in the State of Wash-

ington brought by Vance and others against Mutual Gold,

upon open accounts and production notes, a contract was

made between Mutual Gold, Garbutt and Log Cabin pro-

viding that after repayment of the amounts advanced

by Log Cabin and other expenses, the net proceeds accru-

ing to Mutual Gold should first be paid to discharge said

indebtedness. This contract may be disregarded so far
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as the question of ultra vires in connection with creditors

is concerned because it was executed long after the con-

tracts and other transactions complained of and falls far

short of achieving any desired end so far as creditors are

concerned. The only way Mutual Gold could have any

money to devote to creditors would be through dividends

on its minority interest, and Log Cabin as controlled by

Garbutt, might or might not declare such dividends.

The assets of an insolvent corporation are a trust fund

for its creditors and stockholders. Wells & Wade v.

Unity Orchards Co. (1936), 186 Wash. 198, 204, 57

Pac. (2d) 1050, 1052. At page 1052 the Supreme Court

of Washington said:

"The law is well settled that, in the reorganiza-

tion of a corporation—no judicial sale of respondent's

property was ordered—such as that attempted in the

case at bar, each creditor has superior rights against

the stockholders of the corporation . . .

".
. . Section 63, p. 814, of the act clearly

states that the legislature did not intend that the act

should affect or impair any liability acquired prior

to its enactment." (Italics ours.)

Jones V. Francis (1912), 70 Wash. 676, 127 Pac. 307,

which cites Northern Pacific R. Co. v. Boyd (1913), 228

U. S. 482, 57 L. Ed. 931, the leading Federal case on the

protection of creditors.

In Hill V. Brandes (1939), 1 Wash. (2d) 196, 95 Pac.

(2d) 382, it was said at 384:

"A domestic corporation cannot after insolvency

prefer one or more of its creditors. Its property is,

after insolvency, regarded as a trust fund for all of

its creditors, and any payments or transfers of prop-



erty made after insolvency, which have the effect of

preferring one creditor over another are void . .
."

(Citing cases.)

Moore v. Los Lugos, supra, 21 Pac. (2d) 253, at 264

dismissed cases cited against the Court's position with the

following statement:

"All of the cases cited however, presuppose a valid

sale for the purpose of paying the indebtedness of

the corporation."

(f) The acts complained of cannot be confirmed. To

do so would impair the obligations of the contracts of

stockholders and creditors of Mutual Gold and deprive

them and the corporation of property without due process

of law.

If this Court were to confirm the acts performed or

attempted to be performed whereby Mutual Gold was

deprived of its assets, it would impair the obligation of

contracts of the stockholders and creditors in violation of

Sec. 10 of Art. 1 of the United States Constitution and

of Sec. 23 of Art. I of the Washington Constitution. It

would deprive them also of their property without due

process of law, in violation of the Fourteenth Amendment

to the United States Constitution, and Sec. 3 of Art. 1

of the Washington Constitution. Additional cases on the

constitutional doctrine are as follows:

Coombes v. Gets (1932), 285 U. S. 434, 76 L. Ed.

866;

Ettor V. Tacoma (1913), 228 U. S. 148, 156, 57

L. Ed. 773, 778.



In the Coombes case, supra, the action was brought by

creditors against directors for embezzled monies. Pend-

ing appeal the constitutional provision was repealed. The

Supreme Court of the United States held that such repeal

could not divest plaintiffs of their cause of action and

to hold otherwise would be a violation of Section 10 of

Art. I and of the due process clause of the Fourteenth

Amendment. The Ettor case, supra, contains a similar

ruling in connection with a statute of the State of Wash-

ington requiring municipalities to compensate for conse-

quential damages arising out of condemnation proceed-

ings.

(g) The transactions are void since they turn the cor-

poration into a shell and result in an abnegation of its

powers.

Passing the question of reserved power to amend or the

applicability of the 1933 Act, we will examine the nature

of the transaction for its effect upon the corporation as

such. The facts do not need reiteration here. Suffice it

to remind the Court that before the transaction Mutual

Gold had a valuable mine, thereafter it had no control

of its property and had divested itself of the title.

It had virtually ceased to function. The sale of the

assets in any event could not be upheld if it amounts to

a device to turn the corporation into a shell and abrogate

its powers.



Ultra vires is something more than the violation of

express provisions of law. As was said in State v. Corn-

ing State Savings Bank (Supreme Ct., Iowa, 1907), 113

N. W. 500, 503, where it is said:

".
. . ultra vires contracts of a corporation

are . . . contracts not positively forbidden, but

impliedly forbidden, because not expressly or im-

pliedly authorized."

Barry v. Interstate Refineries (D. Ct. W. D., Mo.

W. D., 1926), 13 Fed, (2d) 249.

The charter of a corporation such as Mutual Gold is

a measure of its powers, and enumeration of certain

powers implies the exclusion of all others. Thomas v.

West Jersey Railroad Co. (1880), 101 U. S. 71, 81, 82,

25 L. Ed. 950, 951, 952; Thompson on Corporations (3d

ed). Vol. 3, Sec. 2175.

From Moore v. Los Luyos Gold Mines, supra, 21 Pac.

(2d) 253, it appears that the authority vested in the

board of trustees does not extend beyond the management

of ordinary corporate affairs.

In 19 Corpus Juris Secundum at page 669, it is said:

"In the absence of express authorization, a corpo-

ration cannot transfer all of its property to another

corporation for the purpose of enabling the trans-

feree to exercise its powers and control its affairs."

In point under the above heading is the following

from Seattle Investors Syndicate v. West Dependable

Stores, etc. (1934), 177 Wash. 125, at 127, 30 Pac. (2d)

956, at p. 957, col. 2:

"As appears, the appellant purchased the capital

stock and assets of the Red Robin Stores, operated



the business thereafter, and paid the stockholders of

the Red Robin Stores in stock of the new corpora-

tion. The Red Robin Stores, while its corporate

existence zvas not destroyed was nothing more than

a shell/' (ItaHcs ours.)

In McCutcheon v. Merz Capsule Co. (C. C. A. 6th

Cir., 1896), 71 Fed. 787, the Court stated, on page 793:

"The avowed object was to continue corporate life

and activity through the instrumentality of another

corporation. There was to be a corporation within

a corporation. Individual activity was to cease, but

corporate energy was to be exercised through a living

corporation, whose life and functions were to be con-

trolled through the shares held by its corporate

creator and master. . . . The effect of this ac-

tion of the appellee was to divest itself of the power

to exercise the essential and vital elements of its

franchise, by a renunciation of the right to engage

directly and individually in the very business which

it was organized to carry on, and is a disregard of

the conditions upon which corporate existence was

conferred."

See also:

People V. Ballard, supra, 134 N. Y. 269, 32 N.

E. 54.

In this connection we refer to the case of Child v. Idaho

Hewer Mines (Wash., 1930), 284 Pac. 80, cited by the

District Court at transcript 175 as sustaining its holding.

This case is clearly distinguishable on its facts. It deals

with assessment of stock pursuant to express power

included in the articles and the by-laws and on the face

of the stock certificate itself. It is true that the articles
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of Mutual Gold permit the sale or exchange of corporate

property in general terms. However, they do not provide

for, nor in any manner permit, the sale of all the assets in

contravention of common law principles protecting vested

rights, nor for the grossly inadequate consideration of

$10,000.00 plus Garbutt's unilateral undertaking; par-

ticularly since the corporation loses the control and man-

agement of its assets, all of which constitutes an abnega-

tion of its foundamental purposes.

(h) The articles of Mutual Gold do not contain any

authorization of the transaction complained of.

The District Court in its opinion [Tr. 175] reads into

sub. (b) Article 2 of the Articles of Mutual Gold giving

the right "to sell, exchange, lease or in any other manner

dispose of the whole or any part thereof" [Tr. 210], au-

thority to make the transfer in question. This language

is very general and cannot be held to authorize anything

other than a valid sale pursuant to legal principles which,

as we have seen, was limited by the common law to

unanimous stockholder action or a sale for cash.

We have seen that to "otherwise dispose of" does not

mean "to give away." Whicker v. Delaware Mines Corp.,

supra, 15 Pac. (2d) 610.

In Geddes v. Anaconda Copper Mining Co., supra, 65

L. Ed. 425, 431, the articles gave "authority to buy, sell,

lease, hold and operate mines." The Court nevertheless

applied the limitations.
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Illegality.

The Mutual Gold Transfer of Assets Was Illegal and

Void Because No Adequate or Legal Notice Was
Given to Stockholders of the Proposed Action.

Irrespective of the ultra vires of the transaction the

contracts and ensuing conveyances were illegal and void

for the reason that the purported authority by Mutual

Gold was improperly and insufficiently executed. The

notice, the proxy solicited, and the president's letter relat-

ing thereto for the stockholders' meeting of August 6,

1938, were defective in that the purpose of the meeting

was not stated. A reference to the Vance contract was

coupled therein with general language which would au-

thorize the corporation to make any other deal by way of

sale or transfer of the assets that the directors in their

discretion should determine. This is not notice that the

corporation would sell all its assets in the illegal and im-

proper manner that eventuated. The Vance contract pro-

vided for the sale of half the assets, payment of creditors,

and a firm commitment for financing, and any other con-

tract of the same nature with any other person would not

cover a sale of all the assets or for an inadequate consid-

eration or under circumstances including abnegation of

corporate functions. After the September 2, 1938 con-

tract was entered into there was no attempt to secure

stockholder approval. The meeting called for that pur-

pose was cancelled. The November 1, 1938, contract was

not laid before the stockholders.
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The contract of December 17, 1938, finally fixed the

relationship of the parties and is purportedly in effect

today. It took the place of the agreement of November

1, 1938, just as that contract superseded that of September

2, 1938. This contract was purportedly approved by the

stockholders but the notice of the meeting held February

1, 1939, contained no mention of this agreement [Tr.

606]. The proxy solicited by the management likewise

made no mention of it [Tr. 607].

Section 3 of Article I of the by-laws of Mutual Gold

[Tr. 218] specifies machinery for notices in addition to

the notice required by law. The by-law mentions stating

the objects for a special meeting, but Section 3803-27,

Remington, Revised Statutes, subsection 4, provides as

follows

:

"4. Persons authorized to call shareholders' meet-

ings shall cause written notice of the time, place and

purpose of the meeting to be given all shareholders

entitled to vote at such meeting, at least ten days prior

to the day named for the meeting."

The December 17, 1938 contract, which expressly took

the place of the preceding agreements, was therefore im-

properly adopted for failure to state the purpose thereof

in the call for the shareholders' meeting. The former

contract does not come alive. It is familiar doctrine that

a previous contract is not revived when the later contract

falls to the ground. Pursuant to the December 17th con-

tract Log Cabin obtained its title to the assets and its
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stock was issued. This whole transaction is therefore

void.

If the stockholders' meetings purporting to authorize a

corporate conveyance are held on insufficient notice the

conveyance is a nullity.

Hanrahan v. Andersen (Supreme Court, Mont,,

1939), 90 Pac. (2d) 494, 500;

Northern Mining Corp. v. Trims (C. C. A., 9th

Cir., 1941), 124 Fed. (2d) 14, citing with ap-

proval

Hanrahan v. Andersen, supra.

Even where no notice is required if one is given it has

the effect of limiting the business to be transacted.

Synnott v. Cumberland Bldg. Loan Assn. (C. C.

A., 6th Cir., 1902), 117 Fed. 379, 384.

Even if no notice is required, when unusual business is

to be transacted the notice should state the unusual busi-

ness.

Dolhear v. Wilkinson (1916), 172 Cal. 366, 156

Pac. 488, quoting 2 Cook on Corporations

(6th Ed.), Sec. 595.
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Business Compulsion.

The Contracts Pursuant to Which Mutual Gold Trans-
ferred Its Assets and the Transfer Itself Are Void
or Voidable Because Induced by the Business

Compulsion of Garbutt.

(a) Garbutt, acting as representative of the owners of

the mining claims, forfeited the purchase contract relating

thereto and thereby forced and induced Mutual Gold to

enter the transactions complained of.

Garbutt, after attempting to get financial help from a

former associate, William C. DeMille, pursuant to a con-

tract that Garbutt himself drew, and failing in another

direction, decided to take the entire acquisition of the mine

himself [Tr. 528-530, 562]. The transcript covers in

some detail the negotiations whereby Garbutt secured con-

trol and operation of the mine for himself, but it will not

be necessary to direct the Court's attention particularly

thereto. Directors ColHns, Ferbert and Grill, who was

also attorney for Mutual Gold, were particularly active.

Garbutt had effective assistance from Keily, superintend-

ent at the mine and his intimate associate who went to

Washington to see the directors. Keily had received

$300.00 per month from Garbutt for seventeen years.

Incidentally, Keily gratefully made Garbutt his heir [Tr.

340, 529, 530, 560, 561, 750, 754J.

Garbutt represented the owners in negotiating the

original sale of the mining claims to the assignors of

Mutual Gold, one of whom was Director Collins, and

acted in an advisory capacity to the owners from the very
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first [Tr. 5, 23, 530, 748, 749]. In this capacity he had

an opportunity to keep in touch with the mine [Tr. 529].

In fact he was the agent of the owners with full power to

declare a forfeiture of the purchase contract, as was con-

firmed by the owners themselves on October 3, 1938, in

the fourth cancellation notice [Tr. 314].

We thus have the astounding and disturbing sight of an

owner's representative negotiating with a purchaser of

mining claims which was in trouble, in order to obtain for

himself a majority interest in said claims and the operating

rights thereto. The power to force the purchaser to deal

was at hand and Garbutt proceeded to exercise it.

The first cancellation letter was that of August 25, 1938

[Tr. 278], received at the board meeting of August 27,

1938, at the height of the negotiations, and was an in-

ducement to the contract of September 2, 1938 [Tr. 383,

384]. It is significant that the first paragraph states that

"we" have elected to cancel and that the action "is final

and absolute". But the second paragraph expresses con-

cern for the stockholders and invites the company to nego-

tiate with the undersigned (Garbutt), "who will give the

matter consideration, provided your defaults are cured

and other points of difference are adjusted to his satisfac-

tion".

The cancellation letter of September 2, 1938, written on

the date of the first contract, is a masterpiece of subtlety.

It reiterates the alleged defaults, frankly states that Gar-

butt, who signs the letter, has been negotiating with

Mutual Gold for a contract looking to the operation of the

property, but with no desire to undertake such responsi-

bilities, the only consideration being to give the stockhold-

ers an alternative to escape the "manifestly tricky and



—55—

unfair contract" that Vance was attempting to force upon

them. The letter ended with assurance of friendly feel-

ings from both owners and the writer, a statement that

the writer's first duty was to the owners whom he repre-

sented, and urging the stockholders to proceed against

Vance if the forfeiture became effective [Tr. 279-284].

This last threat to force Vance and his associates into line

was unsuccessful, but the repeated threats of forfeiture

had the desired effect and the contract was signed and

subsequently ratified.

The third cancellation letter was dated September 9,

1938, a week after the signing of the first contract [Tr.

288-291]. This was apparently prompted by a letter

from Vance declining to accept cancellation and stating

that the company had performed its contract. The former

cancellation was reiterated, together with a refusal to

negotiate until a letter was received giving the reasons

for enumerated breaches. Although he had inferentially

stated that negotiations would be resumed, he ended the

letter with the words ''as long as you take this position

(that Mutual Gold had performed the contract) there can

be no negotiations". The reason for sending this strong

letter becomes clear when we remember that the board of

directors did not specifically approve the agreement of

September 2, 1938, until September 19th. Stimulated by

the letter of September 9th, the board at its meeting of

September 19, 1938 [Plaintiff's Exhibit 22, Tr. 300-305],

read said "last notice of cancellation" and thereupon re-

considered its action of September 7th that the contract of

September 2, 1938, be submitted to the stockholders and

authorized its execution "if the previous ratification (by

the stockholders on August 6th) is not legally sufficient".

In a second motion they ratified the contract of September
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2, 1938, in view of the authority and power given to the

board by the stockholders' meeting of August 6, 1938.

Another motion called off the stockholders' meeting of

September 24, 1938, and the stockholders were so notified

under date of September 20, 1938 [Tr. 299-300].

Garbutt felt very sure of himself during this course of

events. The initial money for the power line was fur-

nished perhaps a month before September 2, 1938 [Tr.

551, 552]. Garbutt was so anxious to obtain the contract

and so certain he would obtain it that he did not want to

risk not getting the power line started that year [Tr. 308,

563]. The $500.00 was advanced for that purpose before

the contract with Mutual Gold and with the sword of for-

feiture hanging over the company's head [Tr. 309, 763,

764, 766].

Another phase of Garbutt's activity was the loan of

expense money for Director Grill's use, who was also an

officer, stockholder and attorney for the company. He

received $100.00 at one time and $150.00 at another for

expenses [Tr. 402, 457, 458]. Garbutt proceeded to take

control of the mine, to hire superintendents and to proceed

further with his plans. On September 2, 1938, the very

day of the second forfeiture letter, Garbutt was at the

mine, paying his own expenses [Tr. 399]. Haley, Collins

and Sturgeon were employed immediately after Garbutt

took charge on September 2, 1938 [Tr. 359, 360, 388, 389,

758, 759], and frequent orders dispatched to them during

the month of September, 1938 [Tr. 390-392, 298, 299].

Garbutt was careful not to deal with the stockholders

of Mutual Gold. Obviously directors would be fewer and

more easily handled. The reporter's transcript below,

page 439, line 25, to page 440, line 7 (designated by plain-



—57—

tiff in this appeal at transcript page 801, but inadvertently

omitted by the printer), is as follows:

"Q. By Mr. Abel : Mr. Garbutt, did you take any

steps to get the approval of the small stockholders to

this transaction that is under attack? A. I never

dealt with them at all. I dealt with the Mutual board

of directors.

Q. Yes. You never took any steps to find out

whether small stockholders were satisfied with your

deal or not? A. I don't know. I only know what

they wrote me from time to time—strangers to me."

As a matter of fact, the minority were kept pretty well in

the dark with respect to what was happening [Tr. 669,

670]. The quiet title suit brought by Garbutt did not

come to the attention of W. H. Abel, Vance's attorney,

and also one of the plaintiffs' and appellants' counsel, until

after the case at bar was commenced [Tr. 670]. Plaintiff

M. I. Higgens did not learn of it until Thanksgiving,

1939, after it had gone to default [Tr. 725, 736]. Bate-

ham, the very active chairman of the stockholders' protec-

tive committee, himself a stockholder, knew nothing of it

until after it had gone to defauh [Tr. 739, 741, 742. 744].

Garbutt took no chances in connection with driving

through his cancellation threat. He even went so far as to

state that if the full balance on the purchase price of the

mine were paid he would not take it [Tr. 386-387]. Truly

a strange way to protect the interests of his principal

!

The effect of Garbutt's pressure and the key to the

various actions of the board appears in President Stieg-

ler's letter of September 12, 1938, to the stockholders, pre-

pared after consultation with the company attorney [Tr.

292-294, 423, 424]. While the negotiations were in prog-
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ress, says the president, the notice of cancellation was

received from Garbutt. The board members thereupon

conferred with Garbutt and obtained the contract, which

was ratified, four directors voting- in its favor. The ^st

of the letter is as follows

:

"It was the feeling of the writer, as well as of the

other members of the board voting in favor of the

contract, that if it was not accepted the company

would become involved in long and expensive litiga-

tion with the owners of the property over the at-

tempted cancellation of the contract and even though

the company were ultimately successful in such litiga-

tion, little might remain for the stockholders after

the termination thereof." [Tr. 294.]

Then follows an apology for not obtaining a better con-

tract but, said the president, the board felt that the com-

pany had no alternative. We have seen, however, that the

Vance contract was available and was indeed the only one

mentioned in the notice of the stockholders' meeting of

August 6, 1938.

Stiegler's attitude was the same after the meeting of

September 19, 1938, as it was in the letter of September

12, 1938. In his covering letter enclosing the Garbutt

progress report of September 23, 1938, Stiegler writes to

the stockholders that the interests of the stockholders in

the long run would have a greater value than if any other

offer had been accepted "which would have occasioned

unending litigation" [Tr. 313-314].

Garbutt, in his progress report of November 22, 1938

[Tr. 333-345], continues to hint broadly about default,

referring specifically to tailings [Tr. 334] and stating he

could not guarantee what might happen, but that the own-
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ers of the mine were disposed to be lenient. He no doubt

felt entirely secure as the letter contains no raking over

of embers or the usual abuse of Vance. Most of it is

taken up with a recital of what developments he has

undertaken and either planned or completed.

On September 23, 1938, Garbutt wrote a long letter

called a progress report to the board [Tr. 306-312]. This

letter refers to a wire from the board of September 19th

that his contract had been fully authorized and recites

what he has done toward starting up operations and de-

veloping the mine, including guarantee of a survey and

preliminary work on a power line before September 19th,

and thereafter payment of $11,000.00 on the power line,

employment of ColHns and Haley, and other activities.

There is an allusion to his termination of the purchase

contract and his concern over the delay in entering into

the contract of September 2, 1938, the agreements of the

factions of Mutual Gold and the delay in arriving at its

final ratification. The plain implication is that the pres-

sure exerted by the forfeiture letters has been successful.

Now the contract has been made and ''fully authorized"

and development work already begun [Tr. 309].

The witness Collins and the District Court both char-

acterized the acts of Garbutt as "putting on the squeeze"

[Tr. 414]. The Court's decision, however, did not carry

this thought to its proper conclusion.

Garbutt got the approval of the owners to his cancella-

tion. At first they objected to his taking the contract and

terminated his authority [Tr. 314-319, 756, 757]. He
explains that the forfeiture was withdrawn on October

15, 1938, by a notice from the owners [Tr. 765] because

they had become assured that a contract had been made
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which would cure the defaults and protect the property.

In other words, they acquiesced in the successful culmina-

tion of the "squeeze" [Tr. 537].

Some attention is warranted to the nature of the alleged

defaults. Garbutt's principal grounds of forfeiture were

that Mutual Gold had allowed the 125-foot level to cave,

and had wasted and lost the tailings, thereby incurring a

damage claim [Tr. 532, 533]. These defaults could not

have been very serious. When the purchase contract was

reinstated there had been no correction of the so-called

breaches. He took the contract as the mine stood and

later opened up most of the caving himself, getting in the

process some ore [Tr. 533, 552, 553]. The cavein ex-

tended for 50 to 60 feet and would cost $500.00 to re-

move. The mine was generally subject to caving [Tr.

672, 673, 675]. He solved the question of tailings by not

taking title to them or the land on which they rested and

by ordering his men not to touch them [Tr. 394, 534-

536].

(b) Mutual Gold was not required to take the Garbutt

deal from necessity as the Vance offer was at the same

time available.

There can be no condonation as it were of Garbutt's

illegal and improper compulsion. Mutual Gold was not

required to take the Garbutt offer from necessity. It had

a very real alternative to entering the contract with Gar-

butt, namely, to deal with Vance. This Garbutt himself

admits [Tr. 755]. This fact appears time and again

throughout the transcript. While the Vance offer was

withdrawn, it was renewed on August 13, 1938 [Tr. 382].

When Garbutt's negotiations were commenced, Vance's

offer was on the table and had in effect been accepted by
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the board of directors. Vance agreed to make the pur-

chase contract payment, to advance money and to proceed

with the management. He had been manager of the mine

and was famihar with its needs.

There were thus tv/o persons ready, able and willing to

carry on the corporation. At the board meeting of August

6, 1938, Director Ferbert, who always stood with Garbutt,

urged the directors to deal with him, saying that Garbutt

would take Vance's vehicle and pledge $86,000.00 of his

own money "if the deal were turned over to him, and he

would guarantee there would be no forfeiture of the con-

tract or any trouble in that respect if he had the deal".

The record is replete with a comparison of Vance and

Garbutt and their respective regimes. Appellants have no

fear of such comparison of the abilities of Vance and

Garbutt. But that is not the point of this case. No mat-

ter how able or how well financed a promoter might be,

that does not make legal an ultra vires transaction, busi-

ness compulsion or other illegal conduct. The end does

not justify the means, either in morals or in law.

Nor do appellants fear a comparison of the reasonable

and businesslike Vance offer with the oppressive and

illegal Garbutt deal.

From the foregoing it is clear that the so-called for-

feiture was merely a club to force Mutual Gold into line

and to assure Garbutt' s hold upon a majority of the board.

He flourished it repeatedly and, as it turned out, success-

fully, while he went serenely on his way in control and

possession of the mine, once having secured it. We sub-

mit that this was business compulsion at its worst. None

of the contracts or conveyances escape this defect. For

having obtained the September 2, 1938, contract and con-
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veyances thereunder, Garbutt was in the saddle, and as a.

creditor, operator in possession, and with the majority of

the board of Mutual Gold doing his bidding, he went on

to the contracts of November 1 and December 17, 1938.

The whole course of dealing was of one cloth. All the

contracts and conveyances were therefore at least voidable.

In support of this contention we cite the following au-

thorities :

The common law doctrine of duress and coercion has

been considerably liberalized in modern times so that now

it includes "business compulsion" ; that is, the coercion

exerted requires the other party to execute an agreement

on threat of pain of the latter's suffering serious business

loss if he does not do so.

See:

17 Corpus Juris Secundum 536.

The doctrine was definitely upheld by the Supreme

Court of Washington in the following case:

Duke V. Force (Wash., 1922), 208 Pac. 67, 74:

''It is true that the old and established idea as to

the character of duress and coercion necessary in

order to constitute a payment involuntary has been

greatly modified and relaxed by modern authorities.

The tendency of the courts has been, and still is—and

with that tendency this court has heretofore shown

itself in accord (Olympia Brewing Co. v. State, 102

Wash. 494, 173 Pac. 430; Sunset Copper Co. v.

Black, 115 Wash. 132, 196 Pac. 640)—that payments

made under what, for lack of a better term, we may
call business compulsion are to be held to be involun-

tary payments; that, where a person is called upon

either to suffer a serious business loss or to make a
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payment, he may recover that payment, when it has

been illegally collected, as having been made involun-

tarily. It is unnecessary to determine absolutely

whether the payments here were voluntary or invol-

untary to arrive at the proper determination of these

suits, and we can assume that they were involuntarily

made."

In Ramp Bldgs. Corp. v. N. W. Bldg. Co. (Wash.,

1931), 4 Pac. (2d) 507, the cross-complaint filed by the

defendant alleged that he had obtained a patent on certain

construction devices; that it was necessary for him to

borrow money by mortgagee in order to construct a plant;

that the mortgagee was to advance money from time to

time and not in a lump sum at the beginning ; that plaintiff

contended that defendant's patents were an infringement

of his and told defendant that if he did not enter into a

license agreement with plaintiff, defendant and the mort-

gagee would be subjected to infringement suits. Plaintiff

in fact had notified the mortgagee of his claim of infringe-

ment and that he would bring a suit against the mortgagee

if the latter made any further advances under the loan to

defendant. Plaintiff further told defendant that he would

cause the mortgagee to refuse further advances unless

defendant entered into the license agreement with plaintiff.

If defendant could not get this money it would cause him

serious loss, and eventually become bankrupt.

Plaintiff's demurrer to this cross-complaint was sus-

tained. However, on appeal the Supreme Court of Wash-

ington reversed the same, holding that defendant had set

up a good cause of action under the doctrine of "business

compulsion" (citing several cases from the State of

Washington).
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This case was cited with approval by the Supreme Court

of Washington later on in Marrazzo v. Orino (Wash.,

1938), 78 Pac. (2d) 181, where, however, the Court held

that the facts did not bring the case within the "business

compulsion" rule.

In Oswald v. City of El Centro (1930), 211 Cal. 45,

292 Pac. 1073, plaintiff was a contractor in the construc-

tion and improvement of city streets. He had entered into

a contract with the city which required that the work

should be completed by a certain date. However, it was

impossible for plaintiff to complete it within the period,

and he asked for a two weeks' extension. The evidence

showed that this extension was reasonable because the

period in which the improvements were to be completed

was merely the result of an estimate made by the street

superintendent as to the time it would ordinarily require

for a completion of the work. The city, however, refused

to grant any extension unless plaintiff would agree to

lease to the city for a period of ten years at a nominal

consideration of $1.00 per year certain equipment having

a value of approximately $26,000.00. The city told him

that unless he would execute such a lease he would not get

the extension. Plaintiff then executed the lease and

brought action to cancel it. The trial court refused can-

cellation and its judgment was reversed on appeal by the

Supreme Court which held that, at page 52

:

"Clearly (the license) was the product of compul-

sion and the employment of coercive methods by

which the exercise of freedom of will, which is always
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essential to a valid contract, was unquestionably over-

come by officers of the city acting under color of

official authority."

Coercion and duress may result where the parties are

not at arm's length and where one party is able to dictate

to the other :

See:

17 Corpus Juris Secundum 536.

In Davidson v. Bradford (Iowa, 1927), 212 N. W. 476,

479, the Court referred to a quotation from 13 Corpus

Juris 403, reading as follows

:

" 'Where the parties are not at arm's length, but

one of them is in a position to dictate, the courts will

treat agreements which are influenced by threats of

injury to, or withholding of property as made under

duress. . . . And the position of a pubhc officer

is generally such that persons acceding to illegal ex-

actions on his part may be said to do so under

duress/
"

Coercion or duress need not be the result of direct

attack but can arise from indirect action.

In Cochrane v. Nelson (S. D., 1922), 189 N. W. 700,

at 702, the Court said:

"Coercion may be accomplished by a set of circum-

stances brought about by designing persons as effectu-

ally and as wrongfully as it may be accomplished by

direct threats and menace."
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Trusteeship.

Garbutt Dealt as a Trustee For Mutual Gold, as a

Representative of Log Cabin and for Himself.

The Transaction Is Presumed to Be Without

Sufficient Consideration and the Attempt to Ac-

' quire the Beneficial Title Free of the Trust Is

Void.

As has been argued supra in this brief, Garbutt was a

trustee for Mutual Gold under the contract of November

1, 1938. As promoter of Log Cabin he was likewise its

trustee, and as such his acts are subject to rigorous

scrutiny. In negotiating the December 17th contract to

which he himself was a party, he sat on both sides of the

table, representing himself in his own interest, acting as

trustee for Mutual Gold and likewise sitting as the rep-

resentative of his creature corporation Log Cabin. Hav-

ing dealt therefore with his beneficiary to his own ad-

vantage, the transaction is presumed to be without

sufficient consideration and the attempt to acquire the

beneficial title free of the trust is unavailing.

Buffum V. Peter Barceloiix Co., 289 U. S. 227,

77 L. Ed. 1140;

Elliott V. Landis Mach. Co. (Mo. 1911), 139 S.

W. 356.

The Supreme Court of Washington in Ennis v. New

World Life Insurance Co. (1917), 97 Wash. 122, 165

Pac. 1091, 1095, said:

".
. . It is settled law that the promoters of a

corporation stand in a fiduciary relation to the cor-



poration, and are bound by the principles governing

persons acting in a fiduciary capacity. It has been

held that the gratuitous issue of corporate stock by

promoters to themselves is a fraud on existing stock-

holders."

Also, in the same Washington case, 97 Wash., at page

135, 165 Pac, at page 1095, the following from Thompson

on Corporations (3d ed.). Sec. 104, is quoted with ap-

proval :

"From this fiduciary relation it follows that the

promoters must deal with the persons who come into

the organization as members or stockholders in the

utmost good faith ... If the promoters obtain

secret profits out of any transactions, and either they

themselves become members of the board of directors,

or persons under their control are elected as such

directors, and the board thus composed adopts and

ratifies the voidable transaction—this, it has been

held, will create no impediment to proceedings by

stockholders for redress."

See also:

Pepper v. Litton, 308 U. S. 295, 84 L. Ed. 281.

It follows that Log Cabin received and now holds noth-

ing more than paper to the mine claims of Mutual Gold.

Ferbert, Stiegler, Grill and Garbutt were all trustees and

in turn Log Cabin likewise holds Mutual Gold's property

for it as trustee.
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Common Directors.

The Transactions Are Void Because There Were

Common Directors on the Boards of Directors

of Mutual Gold and Log Cabin.

Subsequent to the organization of Log Cabin on Oc-

tober 18, 1938, there were common directors for that

company and for Mutual Gold. It is to be remembered

that the majority of the five men on the board of directors

of Log Cabin were at all times selected by Garbutt [Find-

ing XX, Tr. 193]. On November 2, 1938, Collins, Grill

and Ferbert were elected to fill the places of certain

resigned members of Log Cabin. These men were on the

board of Mutual Gold [Plaintiff's Exhibit 60, Tr. 351]

which consisted of seven members. Grill was the attor-

ney for Mutual Gold and assistant secretary of Log

Cabin. This lineup continued into the meeting of Jan-

uary 4, 1939 of Log Cabin and thus covered the period

of the execution of the November 1, and December 17,

1938 contracts. See the following references:

Mutual Gold directors' meetings of November 7,

28, December 9 and 17, 1938 [Tr. 322-324, 325,

326-327, 327-329;

Log Cabin directors' meeting of January 4, 1939

[Tr. 329-332].

All presumptions are against the good faith of trans-

actions between corporations having common directors,

as did Mutual Gold and Log Cabin. Such transactions are

regarded as jealously by the law as are personal dealings
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between a director and his corporation. The rule also

applies to dealings between corporations, one of which

was promoted and organized by the officers of the other.

Bearing in mind that Ferbert, Collins and Grill, directors

of Mutual Gold, were likewise directors almost from the

beginning of Log Cabin, the following from Geddes v.

Anaconda Copper Mining Co., 254 U. S. 590, 65 L. Ed.

425, at page 432, is squarely in point:

"The relation of directors to corporations is of

such a fiduciary nature that transactions between

boards having common members are regarded as

jealously by the law as are personal dealings between

a director and his corporation; and where the fair-

ness of such transactions is challenged, the burden

is upon those who would maintain them to show their

entire fairness; and where a sale is involved, the full

adequacy of the consideration. Especially is this true

where a common director is dominating in influence

or in character."

Also:

McCandless v. Furland, 296 U. S. 140, 80 L. Ed.

121;

Alexander v. Hillman, 296 U. S. 222, 80 L. Ed.

192;

Garrett v. Reid-Cashion Land & Cattle Co., 270

Pac. 1044.

Before concluding the argument, we direct the Court's

attention to the first paragraph of the opinion of the

District Court, stating that the case at bar is in one sense
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a re-enactment of Vance v. Mutual Gold Corporation

(Wash. 1940), 108 Pac. (2d) 799. In order that there

may be no misunderstanding as to the effect of said

Washington case this Court will note that it dealt with

claims upon the indebtedness of Mutual Gold and is in

no sense res adjudicata or binding here. The judgment

dismissing the action without prejudice [Tr. 657] was

affirmed by the Supreme Court. (108 Pac. (2d) 801.)

Conclusion.

The transactions complained of were void for idtra vires

involved in not securing unanimous stockholder approval,

or cash, as required by the common law in effect when

Mutual Gold was organized. The law adopted after the

organization of Mutual Gold by its terms did not authorize

the transactions because such would be an unconstitutional

interference with vested rights, and in any event did not

apply because Mutual Gold did not amend its articles to

render it applicable, as the act itself required. Mutual Gold

could not subscribe for stock or transfer substantially all

its assets without adequate consideration or render itself

a shell and abrogate its corporate functions. Its acts

were illegal because of lack of proper notice to the stock-

holders. Furthermore the transactions were induced by

business compulsion and are therefore void or voidable.

They are also illegal because of trustee and common

director relationships.

Appellants submit that paragraph one of the judgment

below be reversed and the cause remanded with direction
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for further proceedings consistent with said reversal and

the prayer of the complaint [Tr. 20-21] including can-

cellation of the agreements, deeds, bills of sale and assign-

ments of the purchase contract whereby Mutual Gold

purported to divest itself of its assets, and including an

accounting with respect to all ores and the proceeds

mined or extracted by Garbutt or Log Cabin. Much of

the trial court's time was taken up by evidence more prop-

erly presentable later at an accounting. Upon reversal

as prayed an accounting and restitution may be had in the

light of applicable principles.

Respectfully submitted,

W. H. Abel,

O. C. Moore,

Frederick D. Anderson,

Attorneys for Appellants.
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Statement of the Case.

Mutual Gold Corporation, hereinafter called "Mutual

Gold," was organized under the laws of the State of

Washington on May 11, 1932, by Russell F. Collins, here-

inafter called "Collins," and Ben L. Collins, brothers, and

Harley Little.

On July 13, 1932, the Collins brothers entered into a

contract [Tr. 23], hereinafter called the "1932 contract,"

with Alice Clark Ryan, her mother Mary N. Clark, and

Chandis Securities Company, a California corporation,

under which the Collins brothers were given the right to

enter upon and develop some eighteen lode gold mining

claims in Mono County, California, and to purchase the

claims for $150,000.00 payable in installments. This

contract was drafted by Frank A. Garbutt, appellee, here-

inafter called "Garbutt," as agent for Mrs. Ryan, Mrs.

Clark, and the corporation [Tr. 532 J. Prior to 1932,

considerable work in developing some of said claims had

been done [Tr. 531, 543].

On July 18, 1932, the ColHns brothers assigned the 1932

contract to Mutual Gold with the consent of Mrs. Ryan,

Mrs. Clark, and Chandis Securities Company ; and Mutual

Gold assumed the obligations of the Collins brothers under

that contract. Mutual Gold proceeded to spend a consid-

erable sum of money in developing the property.

On April 28, 1934, Mrs. Ryan, Mrs. Clark, Chandis

Securities Company, the Collins brothers, and Mutual

Gold Corporation entered into a written agreement [Tr.

38] supplementing the 1932 contract in some particulars

not material to this case. This was prepared by Garbutt

[Tr. 748].
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In 1935, Mrs. Clark conveyed her interest in the claims

to Mrs. Ryan. Mrs. Ryan and Chandis Securities Com-

pany have ever since each owned an undivided one-half

interest in said claims, and they are hereinafter called the

"owners."

About that time Mutual Gold purchased and installed a

second-hand stamp mill [Tr. 515].

On August 29, 1936, needing additional money, it en-

tered into an agreement [Tr. 42] with one of its directors,

J. A. Vance of Seattle, under which Vance, who had

agreed to assist in raising the sum of $30,000.00, was

made general manager with authority to expend said sum

and with the right to remain general manager until it had

been repaid to those who furnished it.

He went to the property October 3, 1936, and then went

on to Los Angeles, where on October 10, 1936, he entered

into an agreement on behalf of Mutual Gold [Tr. 45] with

the owners represented by Garbutt [Tr. 748]. This agree-

ment modified and amended the 1932 contract so as to

permit milling of ore not theretofore allowed, so as to

allow Mutual Gold a milling cost of $8.00 instead of $5.00

a ton as to certain ore, and so as to change Mutual Gold's

option to buy into a firm obligation to pay the purchase

price in installments.

He continued to act as manager in charge of the prop-

erty until he closed down the mine on April 22, 1938 [Tr.

405, 780], by which time the $30,000.00 had been ex-

pended and Mutual Gold was practically without funds to

continue operations, to pay its obligations, or to make

further payments on the 1932 contract [Tr. 406, 605, 709,

7851. The mill had proved to be inefficient [Tr. 357,

406], and approximately $100,000.00 was needed to buy



a new mill and equipment. An unsuccessful attempt was

made to interest one or two big mining companies in the

property [Tr. 231, 460]. The whole enterprise appeared

to have bogged down [Tr. 406].

In June, 1938, Vance had Robert J. Cole, a mining engi-

neer, make a survey of the properties for Mutual Gold.

Cole's report, dated June 14, 1938 [Tr. 242], was made

available to the corporation at a meeting of the directors

on June 25, 1938 [Tr. 459]. It indicated that the prop-

erty had considerable value. Garbutt saw the report some

time later, but did not believe it to be reliable [Tr. 310,

7(iJ, 768]. However, Vance evidently did rely upon it,

for at said meeting of June 25, 1938, he proposed that he

would form a new corporation to operate the property

and put it into production if Mutual Gold would turn over

to the new corporation a 60% interest in the property and

give it 60% of the profits. This proposal was declined

[Tr. 459, 713].

As a matter of fact, five of the seven directors preferred

not to deal with Vance if they could obtain satisfactory

financing elsewhere, as his operation of the property had

not been very succesful, and as he was a lumber man

rather than a mining man [Tr. 409, 410, 461, 771].

Some of the directors doubted Vance's interest in stock-

holders other than himself [Tr. 413, 414, 415, 417], and

there was some fear that he would sue on some claims he

had against the corporation [Tr. 466, 467]. He was at

that time a large stockholder, the largest creditor, a direc-

tor, and a vice-president of Mutual Gold [Tr. 185], and

he still claimed to be its general manager.

Thereafter, on July 18, 1938, Lloyd Vance, son of J. A.

Vance, for himself and his father, submitted a written
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proposal [Tr. 232, 784] to the board of directors under

which Mutual Gold was to retain a 40% interest in the

assets and receive 40% of the profits if the new operat-

ing corporation to be formed paid Mutual Gold's in-

debtedness, or a 50% interest in the assets and 50%
of the profits if Mutual Gold arranged to pay its own

indebtedness. As there was then no other known

source of financing for the enterprise [Tr. 460], a resolu-

tion was adopted by the directors [Tr. 236] that the offer

be approved and recommended to the stockholders for

acceptance after certain changes therein, agreed to by

Vance, had been made, including a guaranty by Vance

that $70,000.00 of the new corporation's stock would be

subscribed for. The resolution also required that the

annual meeting of the stockholders be called and held as

soon as possible, and not later than August 6, 1938, for

the purpose of electing a board of directors and for the

purpose of approving and acting upon the Vance offer.

However, Collins told Director William L. Grill and

probably the other directors at this meeting of July 18 that

he was going to California to see if he could arrange for

financing [Tr. 460]. Therefore, the resolution was made

broad enough to include any other proposition that might

be obtained in that the purpose of the stockholders' meet-

ing was set out in said resolution to be the authorizing and

empowering of the directors [Tr. 237] ''to sell or other-

wise dispose of the whole or any part of the assets of the

corporation at such time or times and on such terms and

conditions as they may deem adequate, and to form and

enter into any working agreement along the lines as con-

templated by the offer of said Lloyd Vance, or such other

or different agreement as they may, in their absolute dis-

cretion, deem advisable * * *."



Pursuant to this resolution, a meeting of the stockhold-

ers was called for August 6, 1938, by notice [Tr. 239]

sent to the stockholders. With each notice went a form

of proxy [Tr. 188] and a letter written by J. E. Stiegler,

president of Mutual Gold [Tr. 241].

Between the directors' meeting on July 18, 1938, and

the stockholders' meeting on August 6, 1938, Collins, with

M. J. Keily, went to Los Angeles [Tr. 407, 411, 528] to

find out whether Garbutt, a competent mining man of

means and much experience [Tr. 343, 563, 709, 745],

would finance and operate the enterprise. Keily had been

employed by Vance to act, and had acted, as mining engi-

neer in charge of the property [Tr. 489] until it was

closed down; and prior to that [Tr. 753] he had been

employed by Garbutt for quite a long time [Tr. 340, 529].

However, Garbutt declined to enter a mining venture at

his age, although he did enable them to contact two of his

friends, namely, Hal Roach and Cecil De Mille, who he

thought might be interested [Tr. 408, 529, 751].

At the meeting of August 6, 1938, Vance withdrew his

ofifer [Tr. 250, 255] and submitted another, in which he

proposed that a new corporation to be formed by him

would take over the ownership of half of Mutual Gold's

assets and take possession of all of them, and in which he

expressly provided that his only obligation was to organize

the new corporation [Tr. 256]. In fact, Vance was ex-

pecting Stiegler, president of the company, to provide part

of the money [Tr. 417] to finance the new company.

Under this ofifer, there was no assurance that a single

share of the new corporation's stock would ever be

subscribed for or paid for, or that the new corporation

would ever have a dollar of working capital through

sale of stock, loans, or otherwise. The new corpora-
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tion was to agree to do certain things, but there was

no assurance by Vance or anyone else that it could or

would perform. This naturally did not increase the

desire of the board to deal with Vance.

At this meeting, Collins said he thought there was a

possibility of deaHng with Garbutt [Tr. 251, 460]. With

that in mind, the stockholders, including J. A. Vance [Tr.

501, 502], by more than a two-thirds majority [Tr. 247,

254], adopted a resolution authorizing the directors to do

with the corporation's property as they saw fit, in order

that the corporation might be able to accept any offer,

whether from Vance or not [Tr. 461].

Later on the same day, the board of directors met and

adopted a resolution authorizing Collins and Director

G. H. Ferbert to go to Los Angeles at their own expense

for the purpose of securing a contract with Garbutt if

possible [Tr. 275]. Vance opposed the resolution, and

when it was adopted, he withdrew his latest offer [Tr.

277]. The meeting was adjourned to August 13, 1938.

Collins and Ferbert made the trip [Tr. 385, 408, 710],

but Garbutt still did not want to make a contract. A
tentative draft of an agreement with De Mille was pre-

pared, however, which was presented to the directors and

discussed at the meeting on the adjourned date of August

13, 1938 [Tr. 381, 382] ; and at that time Vance made

another offer [Tr. 382, 667], which also contained the

provision that his liability extended only to forming a new

corporation. However, it appeared that a majority of the

board did not want to enter into a contract of any kind

with Vance [Tr. 382, 383]. De Mille soon learned of the

possibility of trouble [Tr. 530] with Vance and declined

to proceed further.



Directors Collins, Ferbert, Stiegler and Grill went to

Los Angeles the week following [Tr. 418, 530, 714] and

jointly importuned Garbutt to operate the property [Tr.

536]. They believed him to be the best man for the job

[Tr. 408, 409, 414, 417, 418 to 422, 453, 454, 458, 461,

709 and 755] . At first he said he would not, but he prom-

ised to make arrangements to pay the $10,000.00 due the

owners on November 1, 1938 [Tr. 419, 750]. Finally he

reluctantly agreed to operate the property and to advance

the necessary money on certain conditions. While the

negotiations were in progress, he offered and arranged to

get $25,000.00 to pay Vance and others what Mutual Gold

owed them on open account, but as Vance refused to

accept the money, the loan was not obtained [Tr. 466,

469, 715].

In the discussions, Garbutt learned of some particulars

in which the Mutual Gold was in default under the 1932

contract; and on August 25, 1938, as agent of the own-

ers, he directed to Mutual Gold a letter [Tr. 278] declar-

ing a forfeiture of the 1932 contract, but leaving the way

open to a revival thereof [Tr. 533]. On August 29,

1938, Vance wrote, as manager of Mutual Gold [Tr. 315],

declining to accept cancellation of the contract, asserting

that there was no default, and asking particulars as to the

default. Garbutt answered, giving certain particulars, on

September 2, 1938 [Tr. 279].

On September 2, 1938, the final draft of the agreement

with Garbutt was executed [Tr. 51] by him and Mutual

Gold.

At a meeting of the directors on September 7, 1938,

which had been adjourned from time to time from August

6, 1938, six of the seven directors being present, all the
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directors present except Vance and R. P. Woodworth voted

for and passed a resolution ratifying the action of the of-

ficers in executing the contract of September 2, 1938, sub-

ject to ratification of the board's action by the stockholders

at a special meeting to be called for that purpose. The ab-

sent director was Collins, who was in favor of the contract

and approved it [Tr. 294]. Vance and Woodworth again

attempted to have the Vance proposal accepted [Tr. 284 to

288]. They voted against a resolution authorizing the

president to borrow $25,000.00 to pay open account cred-

itors, of which Vance was the largest. Also, at this meet-

ing, the directors instructed the secretary to call a meeting

of the stockholders at the earliest possible time for the

purpose of ratifying or refusing to ratify the execution of

the contract of September 2, 1938, and for the purpose of

considering and acting upon the A^'uice offer or any other

offer.

On September 9, 1938, Garbutt wrote Mutual Gold,

attention of Vance and Stiegler, a further answer to the

Vance letter of August 29, 1938, in which he stated that

negotiations for reinstatement of the 1932 contract would

not be commenced until a satisfactory written reason had

been given for Mutual Gold's failure to perform under

that contract in a number of particulars [Tr. 289].

On September 12, 1938, the secretary sent out a notice

of a stockholders' meeting to be held September 24, 1938,

for the purpose of ratifying or refusing to ratify the

action of the board of directors in accepting the contract

of September 2, 1938, with Garbutt [Tr. 295], and for

the purpose of considering the Vance or any other offer.

With it went a form of ])roxy [Tr. 296] and a letter from

President Stiegler [Tr. 292]. At the same time, Vance
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sent to the stockholders letters advising against the Gar-

butt contract and enclosing a proxy for his use [Tr. 486,

488, 508].

On September 16, 1938, the president called a special

meeting of the directors for September 19, 1938, to re-

consider their action in accepting the Garbutt contract,

and to consider any other proposal that might be pre-

sented [Tr. 297 J. All the directors were present at the

meeting, and all of them except Vance and Woodworth

voted again to accept the contract and to ratify the action

of the officers in executing it [Tr. 300]. The directors

were advised that there was no point to going to the ex-

pense of holding another stockholders' meeting, as the

stockholders had already given them full authority to act

[Tr. 452, 709]. Therefore, by motion carried, they di-

rected the secretary to call off the stockholders' meeting

[Tr. 305]. At this meeting Vance and Woodworth again

voted against a resolution authorizing the borrowing of

$25,000.00 to pay the open account creditors [Tr. 304].

They also resigned as officers and directors.

Following this meeting, the contract of September 2,

1938, was re-executed on September 21, 1938, to satisfy

the point made by some persons that the contract should

not have been executed until after authorization by the

board. This contract is hereinafter called "the September

contract."

Pursuant to the provisions of the September contract,

and at the time it was re-executed. Mutual Gold trans-

ferred its assets to Garbutt to be in turn transferred by

him to a corporation which said contract required him to

organize [Tr. 58, 60, 62, 760]. Some of the directors of

Mutual Gold insisted that it should have at least full
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minority representation on the board of whatever corpo-

ration was organized by Garbutt to operate the properties

[Tr. 463], in order that Mutual Gold's interest might be

protected. Garbutt, who had already by that time ad-

vanced some money to build a power line which was essen-

tial to efficient operation and which had to be built quickly

to get ahead of the early snows that fall in that region

[Tr. 243], proceeded to advance money as needed and to

move as rapidly as he could toward putting the mine into

operation [Tr. 194,309].

On September 27, 1938, J. A. Vance, his attorney Mr.

Abel, and Grill met in Garbutt's office in Los Angeles

[Tr. 370, 671], but the conference did not reconcile the

viewpoints of Vance and those who favored dealing with

Garbutt. It ended with threats of litigation by the Vance

interests [Tr. 462, 537].

On October 3, 1938, Garbutt's right to represent the

owners was revoked [Tr. 317, 604].

On October 15, 1938, the owners, being assured that the

defaults under the 1932 contract were in process of being

cured, withdrew the notice of forfeiture [Tr. 537].

Garbutt caused the organization of Log Cabin Mines

Company, hereinafter called "Log Cabin," to be started,

and it was completed on October 18, 1938.

On or about that date he withdrew from the September

contract for various reasons [Tr. 454, 533], including ad-

vice from his tax attorney that the contract might cause

him some income tax difficulty. On October 21, 1938, the

directors of Mutual Gold authorized Directors Grill and

Ferbert [Tr. 320, 321] to enter into negotiations with

Garbutt for a new contract. They went to Los Angeles

for that purpose and conferred with him on October 31
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and November 1 and 2, 1938 [Tr. 322]. At that time he

handed them his formal withdrawal from said contract,

and they, on behalf of Mutual Gold, entered into a tem-

porary agreement dated November 1, 1938 [Tr. 66], to

run pending the execution of another contract either with

him or with someone else.

On November 2, 1938, two of the five organizing

directors of Log Cabin resigned, and three of Mutual

Gold's directors replaced them, thus giving Mutual Gold

control of Log Cabin [Tr. 350]. wSince then. Mutual Gold

has at all times been represented by either two or three

directors on Log Cabin's board, except for a while when

Mutual Gold's representation resigned because of a fear

that service on them in Washington might be deemed serv-

ice on Log Cabin in a Washington suit which Vance had

caused to be brought against it and others [Tr. 482, 483].

Also, Collins was employed at the mine where he could

see what was going on and inform Mutual Gold [Tr. 309,

368,535].

On November 7, 1938, Mutual Gold's directors ap-

proved and ratified the act of Grill and Ferbert in execut-

ing the temporary contract of November 1, 1938 [Tr.

322].

On November 28, 1938, Mutual Gold's directors con-

sidered some drafts of a new contract presented by Gar-

butt, but authorized Grill to prepare a contract for the

corporation as nearly along the lines of the September

contract as possible [Tr. 325].

As of December 17, 1938, another contract, herein-

after called the "December contract," was entered into

[Tr. 69, 367] by Garbutt, Mutual Gold and Log Cabin,

the execution thereof having been authorized by the Mu-
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tual Gold's directors on that date [Tr. 327]. It was

drafted by Grill [Tr. 326, 537 et seq.]. In the meantime,

Garbutt had advanced to Log Cabin about $17,000.00 [Tr.

73] for the improvement of the property and $10,000.00

to pay the owners; and at the special request of Mutual

Gold [Tr. 326, 568] had advanced other sums for taxes,

repairs, etc.

On January 2, 1938, Garbutt began milling ore [Tr.

557].

Shortly after the Garbutt December contract was chosen

in preference to the Vance contract and prior to January

14, 1938, Vance demanded immediate payment of all pro-

duction notes and open accounts owing to him by Mutual

Gold [Tr. 344], although he had previously declined pay-

ment and although they were not due.

At the next annual meeting of Mutual Gold's stockhold-

ers held on February 1, 1939, pursuant to notice [Tr.

606], the December contract was ratified by resolution.

Out of 2,313,456 shares present or represented by proxy

[Tr. 607], 1,458,969^3 votes were cast for, and 841,1532/^

were cast against ratification [Tr. 433 to 435], notwith-

standing the earnest efforts of Vance and his associates to

prevent ratification [Tr. 485 to 518].

On or about February 28, 1939, in the Superior Court

of Spokane County, Washington, Vance brought one suit

on the open accounts and another on the production notes

that Mutual Gold owed him [Tr. 610].

On April 13, 1939, A. P. Bateham and E. T. Richter,

in co-operation with Vance, filed a suit in said Washing-

ton court to quiet the title of Mutual Gold to the 1932

contract [Tr. 603]. This suit did not go to trial.
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About April 17, 1939, all of Log Cabin's 10,000 shares

of capital stock were subscribed for by and issued to

Mutual Gold, pursuant to resolution of Mutual Gold's

directors [Tr. 320]. As Mutual Gold had no money to

pay the $10,000.00 par value of the stock, it borrowed the

money from Garbutt, pursuant to a resolution of its direc-

tors [Tr. 197, 321, 569]. Mutual Gold caused 5,001 shares

to be transferred to Garbutt shortly thereafter. All the

stock was placed in escrow by order of the California

Commissioner of Corporations. It is still in escrow and

none of Mutual Gold's 4,999 shares has ever been trans-

ferred, pledged or encumbered [Tr. 198, 547].

At and about the same time, Garbutt transferred to Log

Cabin the assets which he had received from Mutual Gold,

and Mutual Gold also executed and delivered conveyances

and transfers of said assets directly to Log Cabin as con-

templated from the beginning of negotiations with both

Garbutt and Vance, and as authorized by resolution of

Mutual Gold^s board [Tr. 198, 199, 320]. Certain of

Mutual Gold's assets that had not been transferred to

Garbutt were also transferred to Log Cabin with the

exception of some tailings and the surface of the ground

on which they lay [Tr. 199].

On May 5, 1939, Log Cabin filed its suit against Mutual

Gold in the Superior Court of Los Angeles County, Cali-

fornia, to quiet its title to the 1932 contract. The direc-

tors of Mutual Gold resolved not to contest it, as they had

no defense [Tr. 464, 476, 477, 480, 481]. Lloyd Vance,

who had been elected a director of Mutual Gold, was

present and heard the resolution read [Tr. 658].
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On June 6, 1939, Mutual Gold's directors approved the

December contract by resolution [Tr. 197].

On June 13, 1939, Log Cabin obtained judgment in its

quiet title suit [Tr. 571],

On December 20, 1939, Vance caused the instant suit

to be brought [Tr. 177, 178, 701, 705, 72d>, 7Z6, 786 ei

On February 14, 1940, the Spokane County Superior

Court made its findings and conclusions and rendered its

judgment against Vance in his suit for money owing him,

holding that the money was not due and holding on other

points much as the trial court did in the instant case [Tr.

641 to 657]. This judgment was sustained by the Su-

preme Court of Washington {Vance v. Mutual Gold Cor-

poration, 6 Wash. (2d) 466, 108 Pac. (2d) 799).

Garbutt has carried out his agreement to the letter [Tr.

455]. He has advanced more money than he agreed to

advance [Tr. 527]. He has given much of his time with-

out compensation [Tr. 199, 528, 549]. He has not re-

ceived any return on his advances, either on principal or

interest. [Tr. 525, 528]. He has installed valuable and

up-to-date equipment [Tr. 200, 541, 684]. He has not

taken any notes from Mutual Gold for his advances or

any liens on the property or on Mutual Gold's stock in

Log Cabin [Tr. 547, 554]. He has taken out and milled

a large amount of ore, reducing the cost of operation

greatly; but because of the low grade of ore mined, there

has been little profit [Tr. 201, 544, 552, 688, 695, 698].
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ARGUMENT.

In appellants' argument they advance five theories under

which they contend that the judgment should be reversed.

Appellees will consider them in order.

First Theory—That the Acts Complained of Were

Void Because Beyond the Powers of Mutual Gold

to Perform (p. 19 of Appellants' Brief).

In seeking to establish this theory, appellants argue

under eight subheadings designated (a) to (h), inclusive.

These will be considered in that order.

Subheading (a), page 19 of appellants' brief. It is

conceded that the law of the State of Washington governs.

Subheading (b), page 19 of appellants' brief. It is

also conceded that at the time Mutual Gold was organized

in 1932 there was no statutory law in Washington govern-

ing the sale of all the assets of a corporation. But the

law of Washington on that subject, as established by the

Supreme Court of that state, has never prohibited trans-

actions of the kind involved here

There was no sale of assets by Mutual Gold. There was

an exchange, and the trial court so held [Tr. 203, Conclu-

sion I]. That exchange was made by a corporation which

was at the time, and for several months before had been,

unable to meet its matured obligations. The court so

found [Tr. 190, Finding XV, and Tr. 199, Finding

XXXV], and the findings had ample support in the evi-

dence [Tr. 605, 709, 785]. Mutual Gold could not carry

on without outside aid. In the exchange made to obtain

that aid, it received not only half the stock of Log Cabin

less one share, but also the benefit of the use of $10,000.00
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loaned it to buy that stock, of $23,500.00 paid to the own-

ers, and of $100,456.20 expended in equipping and devel-

oping the mining property, not to mention Garbutt's serv-

ices without charge [Tr. 199, 200, 527, 528, 541, 549,

684].

In Logie v. Mother Lode Copper Mine Company of

Alaska, 105 Wash. 208, 179 Pac. 833 (1919), the Su-

preme Court of Washington approved a transaction sub-

stantially Hke the one here involved.

Subheading (c), page 24 of appellants' brief. Appel-

lants assert that Mutual Gold, which was organized in

1932, is not controlled by the Washington Uniform Busi-

ness Corporation Act of 1933; and in support of that

assertion, they argue three points, as follows:

Their first point (p. 24 of appellants' brief) is that to

hold the act controlling would be to change or burden

unconstitutionally the minority stockholders' rights relat-

ing to sales of assets. This point is based on the proposi-

tion that every stockholder had the right to require a cash

consideration. As we have already shown, that proposi-

tion has no foundation, and, therefore, the point itself has

no support.

Their second point (p. 31 of appellants' brief) is that

the act cannot control because Mutual Gold did not amend

its articles to include the provisions of the act. This point

is raised for the first time on appeal. Assuming it to be

true that Mutual Gold's articles were not amended, the

conclusion does not follow, and appellants cite no decision

to support it. Section 3803-61, Rem. Rev. Stat., reads:

"Except where otherwise expressly stated herein,

this act shall be applicable to any existing corporation
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formed under general incorporation laws of this state

for a purpose or purposes for which a corporation

might be formed under this act."

Section 3803-37, relied upon by appellants, does not

expressly state that the act shall not apply to existing cor-

porations unless they amend their articles to make it apply.

It is obviously intended to provide a simple method by

which an existing corporation may eliminate a permissible

difference between a provision in its articles and a provi-

sion in the act. For example, suppose the articles of an

existing corporation provided that the presence in person

or by proxy of the holders of two-thirds of the voting

power of all shareholders should constitute a quorum.

Section 3803-30 provides that a majority shall constitute

a quorum unless otherwise provided in the articles. There-

fore, the mere enactment of the act would not change the

provision from two-thirds to a majority, but under section

3803-37, a simple method of making the change is pro-

vided if the change is desired.

If appellants' point were well taken, a corporation could,

by declining to amend its articles, prevent its shareholders

from having liability under section 3803-20-2, could pre-

vent its directors and shareholders from having liability

under section 3803-25, could prevent trustees from having

any laibiHty under section 3823, and could prevent liability

of its officers under sections 2639, 2641, 2642, 3828 and

3829.

Their third point (p. 34 of appellants' brief) is that the

act cannot be made to control by including therein the

remedy to minority stockholders given in section 3803-41.

No decisions are cited in support of this point. It, like the

first point, is based on the proposition that every stock-
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holder had the right to require a cash consideration, and,

therefore, it is without support for the same reason the

first point is.

Under subheading (c) the appellants also contend (p.

35 of their brief) that the consideration was wholly in-

adequate, contrary to the trial court's conclusion VI [Tr.

204]. As already stated. Mutual Gold made an exchange

in which it received not only half the stock of Log Cabin

less one share, but also Garbutt's services and the benefit

of the use of $133,956.20 advanced by him. Whereas

before the exchange Mutual Gold had no money to carry

on or to pay the owners, and had no adequate milling

machinery, now it has a half interest less one share in a

corporation that has a new and efficient mill and other

equipment, and that has kept the 1932 contract in good

standing [Finding XXXVIII, Tr. 200, and XLII, Tr.

202].

Appellants present the argument that because Garbutt

might have quit after advancing $10,000.00 only, and

because if he had done that Mutual Gold might have suf-

fered some damage, the benefits actually received by Mu-

tual Gold out of the transaction should not be considered.

The argument is novel and no citations are given to

support it. Appellees don't think it necessary to cite any

against it.

Subheading (d), page 42 of appellants' brief. The

act did not work any fundamental change in Mutual Gold's

charter, or divert it from its original purpose. The articles

themselves provide [Tr. 209, 210] that some of the objects

and purposes for which the corporation is organized are:

"To acquire by purchase or exchange, or in any

other manner, in the United States or in Foreign
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Countries, mining and mineral rights, concessions or

grants, or any interest therein, and to sell, exchange,

lease or in any other manner to dispose of the whole

,or any part thereof or any interest therein when

desirable.

"To buy, sell, and otherwise deal in ores, metals,

plants, machinery, tools, implements, groceries, pro-

visions, clothing, boots and shoes, hardware, wooden

and metallic ware, and all other articles and things in

anywise required or capable of being used in connec-

tion with mining operations, and to manufacture all

such articles when required."

Mutual Gold therefore had the right, by virtue of the

articles themselves, to sell or exchange all its assets even

before the corporation act was enacted, and without regard

to any court decisions about corporations whose articles

did not contain such provisions. (Logic v. Mother Lode

Copper Mining Co., supra.)

Subheading (e), page 43 of appellants' brief. Appel-

lants contend that no provision was made for the payment

of creditors. But Garbutt arranged to get the money to

pay the open-account creditors [Tr. 466, 469, 715], and

Vance, the one creditor the directors feared, and the one

who caused this suit to be brought and who sued the cor-

poration in the Washington courts on accounts not due,

refused to receive payment. Also, an agreement for pay-

ment of all creditors was made August 23, 1939 [Tr.

520]. The trial court's finding XXXVII [Tr. 200] is

conclusive on the point, being supported by substantial

evidence.

Subheading (f), page 45 of appellants' brief. No con-

tract of any stockholder was impaired. There was no
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contract that the corporation should not sell or exchange

its assets for other than cash, or that it would not sell

without unanimous stockholders' consent. Such contract

as existed was exactly to the contrary under the above-

quoted sections of the articles of incorporation. Article

XII of the Constitution of Washington, section 1, reads:

"Corporations may be formed under general laws,

but shall not be created by special acts. All laws

relating to corporations may be altered, amended or

repealed by the Legislature at any time, and all cor-

porations doing business in this state may, as to such

business, be regulated, limited or restrained by law."

Appellants contend that under Moore v. Los Lugos

Gold Alines, 172 Wash. 570, 21 Pac. r2d) 253, decided

in April, 1933, before the corporation act became effective,

there was an implied contract with every stockholder as

to corporations existing on January 1, 1934, that not all

the corporation's assets could be transferred without his

consent if the corporation was solvent, or for other than

cash if not solvent. If the argument were sound, there

could be no cumulative voting and no voluntary dissolving

of such corporations in Washington.

Anyway, that case dealt with an attempt to change

non-assessable shares to assessable shares. Of course the

provision in the certificates that the shares were non-

assessable was a part of the shareholder's contract, and of

course it could not be changed without his consent. But at

that, the court in its decision, when referring to the Logie

case, said

:

''In the light most favorable to the respondents, the

case holds no more than that where a corporation is

unable to obtain funds with which to operate, the
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board of trustees, with the approval of a large ma-

jority of the stockholders, may sell the entire property

and business of the corporation even against the

protest of the minority."

Section 3803-36, quoted on page 32 of appellants' brief,

was intended to meet exactly the Mutual Gold situation

and was strictly complied with [Finding X, Tr. 184, XI,

XII, XIII, XIV, XV, XVII, XVIII and XXIX].

Subheading (g), page 46 of appellants' brief. Mutual

Gold exists as it did, and has the same powers that it had,

before the acts complained of by appellants were per-

formed. It has merely exchanged one kind of property

for another. That doesn't make a shell of either corpora-

tion involved in the exchange. Mutual Gold doesn't have

the power now to operate the mine, it is true, but that

doesn't make a shell of it.

Subheading (h), page 49 of appellants' brief. The

sections of Mutual Gold's articles quoted above do not

authorize giving away corporation property or disposing

of it in violation of law; but this property, as the trial

court held, was exchanged for an adequate consideration

in accordance with the law [Tr. 203, 204] ; and as above

set forth, the evidence amply supports that holding.

The amount of stock issued by Log Cabin is not impor-

tant. Of course $10,000.00 was not enough money to

finance the enterprise, nor would the $70,000.00 that

Vance once proposed to raise have been enough. But the

money that was needed was furnished. Keeping the

amount of stock low did keep organization expense down

at a time when every dollar counted. If the mine is even-

tually successful, the shares will be worth much more than
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par. In any event, the stock was divided between Garbutt

and Mutual Gold exactly as agreed. And when appellants

say that the assets of Log Cabin are merely those formerly

belonging to Mutual Gold, they ignore all the new ma-

chinery and equipment bought by Log Cabin.

Appellants' Second Theory—That Proper Notice Was
Not Given the Stockholders (p. 50 of Their

Brief).

The notices given and the resolutions passed by the

directors and the stockholders in connection therewith, are

set out in Findings X [Tr. 184J, XI, XII, XIII, XIV,

XVIII (September 7, 1938, should be September 19, 1938,

in this finding), XXVII and XXIX. At the time the

resolution of August 6, 1938, was adopted. Mutual Gold

was not able to meet its obligations then matured [Finding

XV, Tr. 190], the amount of which is set out in Finding

XXXV [Tr. 199].

It is immaterial that no mention was made in the notice

of the stockholders' meeting of February 1, 1939, that the

matter of ratification of the December contract would be

considered. That was a regular annual meeting, and any

ordinary corporation matter could be brought up for ac-

tion. Section 3 of the by-laws [Tr. 218] requires that the

notice of special meetings shall state the objects thereof

and provides that no other business shall be transacted at

such special meetings. But there is no such provision as

to annual meetings, and section 7 of the by-laws [Tr. 220]

contemplates that new business shall be taken care of at

annual meetings and does not place any restrictions on

such business.
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The notice sent out for that meeting stated that it was

to be "ioT the purpose of electing a board of directors for

said corporation for the ensuing year, for hearing the re-

ports of officers of said corporation and for the transact-

ing of any other business that may properly come before

said meeting" [Tr. 438].

It should be noted too that the meeting of the stock-

holders on August 6, 1938, was a regular annual meeting.

Appellants' Third Theory—That There Was Business

Compulsion by Garbutt (p. 53 of Their Brief).

This theory is disposed of by Findings XXXIX and

XL [Tr. 201, 202], which are supported by much uncon-

tradicted evidence [Tr. 251, 275, 343, 382, 383, 385, 406,

407, 408, 409, 411, 414, 415, 416, 417 to 422, 453, 454,

458, 460, 461, 528, 530, 536, 563, 605, 709, 710, 714, 745,

755 and 785].

Appellants' Fourth Theory—That Garbutt Violated

His Trust (p. 66 of Their Brief).

The evidence shows that everything that was done by

Garbutt and those he dealt with was contemplated from

the beginning of negotiations between him and Mutual

Gold. His first proposal contemplated that he should re-

ceive everything he did receive. Any trust relationship

arising was incidental to, and was a part of the procedure

of, carrying out the original plan, which was not departed

from in any material respect. In other words, before the

trusteeship arose, both Garbutt and Mutual Gold intended

to do everything that was done after it arose, except that

Garbutt advanced more money than he expected to ad-

vance. He did not fail in any particular to do what he
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agreed to do. No violation of a trust can arise out of

transactions which a competent beneficiary enters into

and wants the trustee to enter into.

The evidence shows that so far Garbutt has not profited

at all anyway, but on the contrary is out considerable

work, and has not recovered any of his advances. It

shows also that whether he will ever get his advances

back, much less a profit, is an uncertainty, which he is

willing to pass on to plaintiffs for half said advances in cash

and the rest over a reasonable time [Tr. 549]. Appellants

appear to assume that he has acquired a very valuable

mining property, but the value of a mining property is

finally to be determined by the amount of ore that can be

mined and milled profitably. Actual efificient operation has

so far shown no substantial profit.

Further, Garbutt does not have the mining claims. They

are still owned by Mrs. Ryan and Chandis Securities

Company. All he has is half the stock, plus one share, of

a corporation that has a contract to buy the property. If

he pays for the property out of earnings or out of his own

private funds loaned to Log Cabin, he will have then, as

a Log Cabin stockholder, only an approximate half interest

in this property which he will then have paid for; and

Mutual Gold, as such stockholder, will have an approxi-

mate half interest in this property which it will not have

paid for and could not have paid for. Mutual Gold has

been furnished with working capital and the services of a

capable executive; and for that it was and is willing to let

Garbutt have a half interest in some equipment of little

value that it had, in some unimproved unpatented claims

of no proved value, and in the Ryan-Chandis Securities

Company claims if and when he can pay for them.
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Appellants' Fifth Theory—That the Transactions Are

Void Because There Were Directors Who Served

on Both the Mutual Gold and the Log Cabin

Board (p. 68 of Their Brief).

Those of Mutual Gold's directors who have served on

the Log Cabin board [Tr. 350] were placed there at the

request of Mutual Gold in order that they might look out

for Mutual Gold's interests [Tr. 463]. The fact that

Mutual Gold's directors were for a while in the majority

on the Log Cabin board, and the fact that Mutual Gold

has had full minority representation on that board at all

times when it wanted it, is testimony to the good faith and

fair dealings of Garbutt, who holds a majority of the Log

Cabin stock. The rule against directors serving on two

boards does not go so far as to prevent representation

intended to safeguard the interests of Mutual Gold.

Appellees submit that the judgment should be sustained.

Respectfully,

David E. Hinckle,

Attorney for Appellees.
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Introductory Statement.

The appellee, Chandis Securities Company, was joined

as a defendant in the action brought by appellants in the

United States District Court, Southern District of Cali-

fornia, Central Division, from whose decision this ap|>eal

is taken, by reason of the fact that it is a co-owner of
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the mining claims situated in Mono county, California,

the subject of the purchase and sale contract involved in

the action [Tr. p. 23] and a party to the contract, and

for the purpose of making the judgment of the court bind-

ing upon it, the only relief against the owners sought

being that they "be required to recognize Mutual Gold

Corporation as vendee, owning the purchase contract and

to accept from these plaintiffs as stockholders of Mutual

Gold Corporation on its behalf, the unpaid balance of

said installment (the $10,000.00 installment of purchase

price which fell due November 1, 1939)." [Complaint,

Tr. p. 21.]

Although the complaint contains allegations to the effect

that the various contracts, deeds, bills of sale and assign-

ments of which appellants complain, were executed, and

the various acts of Frank A. Garbutt, Mutual Gold Cor-

poration and Log Cabin Mines Company of which appel-

lants complain, were done with the knowledge and ap-

proval of the owners pursuant to and as a part of an un-

lawful conspiracy to transfer all of the assets of Mutual

Gold Corporation to Log Cabin Mines Company without

consideration, etc. [Tr. pp. 13, 14 and 15], the conspiracy

alleged is one to w^hich Frank A. Garbutt and the board

of directors of Mutual Gold Corporation and not the

owners are alleged to be parties [Tr. p. 7], and there was

produced no evidence to prove these allegations or to in-

dicate even that the appellee, Chandis Securities Company,

had actual knowledge of any of the acts complained of at

the respective times when they were done.



The dispute out of which this litigation arose is between

parties to the action other than the appellee, Chandis Se-

curities Company, and all of the questions involved in the

appeal suggested by appellants in their opening brief con-

cern issues affecting that dispute. Inasmuch as those

questions presumably will be covered in the brief to be

presented by counsel for appellees, Frank A. Garbutt,

Mutual Gold Corporation and Log Cabin Mines Com-

pany, parties directly concerned in the dispute, it is felt

that no useful purpose can be served by attempting to

cover those questions in this brief. However, the appeal

does involve a question concerning the owners not men-

tioned in appellant's opening brief which should be con-

sidered in the determination upon the appeal. The brief

of appellee, Chandis Securities Company, will be devoted

to this question.

Question Concerning Owners Involved in Appeal.

In a derivative stockholder's suit seeking on behalf of the

corporation a decree for equitable relief, including the set-

ting aside of assignments of the purchaser's interest under

a purchase and sale agreement, and requiring the sellers

to recognize the corporation as the owner of the pur-

chaser's interest and to accept payments upon the pur-

chase price from the plaintiffs on behalf of the corpora-

tion, may the plaintiffs be required to do equity by paying

or tendering or requiring the corporation to pay or tender

payment of sums due the sellers under the purchase

contract ?



Statement of the Case.

Determination of the above question requires considera-

tion of certain facts in addition to those set out in the

statement of the case conained in appellant's opening brief.

The contract for sale and purchase of the Log Cabin min-

ing claims situated in Mono county, California [Tr. p.

23], as amended under modification agreement dated

October 10, 1936 [Tr. p. 45] provided for payment to the

sellers of a purchase price of $150,000.00. Under the

modification agreement, minimum annual installments of

$10,000.00 each fell due on November 1, 1937, November

1, 1938, November 1, 1939 and November 1, 1940, and the

balance ($100,000.00) fell due November 1, 1941. At

the time the action was brought, Mutual Gold Corpora-

tion had paid $20,000.00 on the purchase price (App. Op.

Br. p. 7), Frank A. Garbutt paid the $10,000.00 install-

ment which fell due November 1, 1938. [Tr. p. 38.] The

$10,000.00 installments which fell due November 1, 1939

and November 1, 1940, respectively, were paid during the

pendency of the action.

Appellants offer to pay to the owners the $10,000.00

minimum installment of purchase price which fell due

November 1, 1939 [Tr. p. 16], but while making a gen-

eral offer to do equity [Tr. p. 20] do not offer on behalf

of themselves or Mutual Gold Corporation to pay the re-

mainder of the purchase price.



Argument.

The judgment of the District Court denying appellants

the relief sought should be affirmed, because appellants

have not tendered or required Mutual Gold Corporation,

for whose benefit the rehef is sought, to tender payment

to the owners of the entire purchase price in accordance

with the terms of the purchase contract as amended. The

action being a derivative stockholder's suit and one in

which equitable relief against the owners is sought, the

equities of Mutual Gold Corporation, as well as those of

the individual appellants, must be taken into account. Ap-

pellants cannot seek equity for the benefit of the corpora-

tion without doing equity or requiring that the corpora-

tion do equity in reference to the rights of the owners

against whom equitable relief is sought.

The following authorities are cited:

Garretson v. Pacific Crude Oil Co. et al., 146 Cal.

184;

Michaels v. Pacific Soft Water Laundry, 104 Cal.

App. 349, 286 Pac. 165.

In the case of Garretson v. Pacific Crude Oil Co., et al.,

supra, the California Supreme Court affirmed judgment

of the Superior Court for defendants in a derivative stock-

holder's suit brought to cancel certain shares of the cor-

poration issued in exchange for leases assigned to the

corporation, and held

:

"We do not think the plaintiff has made a case

which would warrant the court in canceling the shares

given in payment for the leases, and at the same time

allow the corporation to retain the consideration, and



plaintiff does not offer to restore the leases. Plaintiff

is seeking equity for the benefit of the corporation

while wholly failing to do equity or requiring the

corporation to do equity."

The case of Michaels v. Pacific Soft Water Laundry,

et al., supra, involves a stockholder's derivative suit

brought in the California Superior Court to cancel certifi-

cates for 22,100 shares of the stock of the defendant cor-

poration sold by the corporation from its treasury for

cash at par, on the ground that the stock was issued in

violation of the terms of a permit issued by the California

Corporation Commissioner. The trial court rendered

judgment canceling the stock without requiring that the

corporation restore to the purchaser the purchase price

paid. In reversing the decision the California District

Court of Appeal points out that the equities between the

Corporation and the purchaser of the stock must be con-

sidered, and that where treasury stock is sold to a bona

fide purchaser in violation of conditions contained in the

permit of the Corporation Commissioner, the stock cannot

be canceled without requiring the corporation to restore

to the purchaser the consideration paid.

It is respectfully submitted that appellants are not en-

titled to a decree requiring the owners to recognize Mutual

Gold Corporation as the owner of the purchaser's interest

in the purchase contract without requiring that the cor-

poration on whose behalf suit is brought pay to the

owners the remaining purchase price under the contract in

accordance with its terms.

Respectfully submitted,

Richard G. Adams,

Attorney for Appellee, Chandis Securities Company.
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Comments on Appellees' Statement of the Case.

"Appellees" will be used herein to designate Garbutt,

Alice Clark Ryan, Log Cabin and Mutual Gold. Chandis

Securities Company has also filed a brief which will be

hereinafter separately answered.

Appellees, outside of matters already covered in Appel-

lants' Opening Brief, have included many immaterial facts

which tend to emphasize, first, the controversy between

Vance and Garbutt and, second, a comparison of the two

regimes. Vance's management is detailed and contrasted
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with Garbutt's, and appellees recount at length, with im-

plications of complete approval, Garbutt's activities in

committing the acts complained of. It is entirely imma-

terial to the question of ultra vires, adequacy of considera-

tion, constitutional rights arising out of stockholder rela-

tionship, business compulsion, and the like, whether Vance

was a lumberman or a musician, whether he was a good

manager or a bad manager, or whether he bought a

second-hand mill or a brand-new mill. It is equally beside

the point whether Garbutt had been in the mining business

all his life or only since September 2, 1938, whether the

mill that he installed cost $100.00 or $100,000.00, and

whether he doubled the money for himself and the minority

stockholders of his creature corporation and thereby put

some money in the pocket of the stockholders of Mutual

Gold, or whether he contributed large sums of money

besides plowing back into the mine the proceeds of the

ore he took out and thereby merely broke even. Likewise,

whether or not Vance caused the instant suit to be brought

(upon which there was no finding) is immaterial. In the

last paragraph of page 15 of appellees brief Garbutt's

achievements are summed up to the eifect that he has

done more than even the optional portions of the agree-

ments contemplated and has made nothing from his deal.

Appellants see no other effect in this recital than a com-

ment upon his judgment as a mining man in engaging

in the transaction and carrying it on to the extent indi-

cated in the face of optional provisions which permitted

him to retire at any time. In any event, and as argued
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in Appellants' Opening Brief, and treated further herein-

after, the measuring stick of constitutionality and other

requirements must be applied at the time the original

transaction was entered into and not subsequently.

Appellees' statement of the case seeks, also erroneously,

to paint an unrelieved picture of the condition of Mutual

Gold, no doubt for the purpose of heightening Garbutt's

role as an alleged savior. On page 3 of the brief they

state that Mutual Gold was practically without funds to

pay its obligations, and on page 4 that the whole enterprise

appeared to have bogged down. The reference to support

these statements is principally Tr. 406. There it appears

merely that "Its creditors were not pressing" and, although

the company did not have funds to carry on, "the mine

was not in pressing need of money to pay its bills, but

it was in need of money if it was to build a new mill or to

operate its old mill." As appellants emphasize, Mutual

Gold had two sources of financing. Even if it had only

one, the Constitution and the law cannot be flouted.

On page 8 of appellees' brief, with reference to Tr.

466, 469 and 715, the statement is made that Garbutt

arranged to obtain $25,000.00 to pay Vance and others,

but that Vance refused to accept the money. This is

repeated on page 20. On page 9, and also on page 10,

reference is made to two different resolutions of the

board of directors of Mutual Gold authorizing the borrow-

mg of $25,000.00. On page 9 it is stated that this was

to pay open account creditors "of which Vance was the

largest," and on page 10 that it was to pay the "open



account creditors." The respective references are to Tr.

287 and 304. It appeared that Vance voted against both

of these resolutions. The transcript does not show the

purpose to which the corporation was planning to put the

money, or why Vance may have refused the benefit of the

loan Garbutt was arranging, but the impression is erro-

neously left that Vance repeatedly refused to accept pay-

ment on his claim or to permit the other creditors to be

paid. We submit that this matter is immaterial, but, in

any event, the treatement thereof is prejudicially errone-

ous. The material refusal was Garbutt's. As stated at page

57 of Appellants' Opening Brief, while acting in the

double role of owner's agent and personal negotiator,

Garbutt stated that if the full balance on the purchase

price of the mine were paid he would not take it.

On page 12 of appellees' brief the statement is made

that three of Mutual Gold directors on November 2, 1938,

were elected to Log Cabin's board, giving Mutual Gold

control of Log Cabin and that, subsequently, Mutual Gold

was represented by either two or three directors, except

for one period. The argument is that Mutual Gold there-

fore was fully advised and consented to all acts com-

plained of. On page 26 of the brief appellants say that

this representation is testimony to Garbutt's good faith

and fair dealing. These directors, however, were Collins,

Grill and Ferbert, who at all times while on the board of

Mutual Gold and elsewhere, voted in favor of and worked

for the transactions complained of. They, in short, always

stood with Garbutt and their action in helping to consum-
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mate an illegal transaction cannot deprive Mutual Gold

of its rights. This is a derivative action brought by

minority stockholders because Mutual Gold is in control

of these men in collaboration with Garbutt.

The reference to the Vance suits in Spokane County,

Washington, on page 13, including Vance v. Mutual Gold

Corporation, referred to on page 15 of appellees' brief,

is erroneous in that the court did not hold "much as the

trial court did in the instant case." As stated in Appel-

lants' Opening Brief, at page 70, the holding of the court,

sustained upon appeal, was that the action be dismissed

without prejudice. This case is in no sense res judicata,

even though some of the findings of the factual history

necessarily may have been similar to findings below in the

case at bar.

As stated on page 14 of appellee's brief, all the stock of

Mutual Gold was placed in escrow by order of the Cali-

fornia Commissioner of Corporations. Although this was

a developed mine which had produced large amounts of

ore and had other ore blocked out, the stock was probably

considered by the Commissioner the same as promotion

stock, or stock of speculative value. Due to the fact that

it was optional with Garbutt whether he invested more

than the $10,000.00 the stock of Log Cabin was unusually

speculative.

See:

Ballantine & Sterling (1938 ed.), California Cor-

poration Laws, p. 360.



ARGUMENT.

Reply to Appellees' Comment on the Question of

Ultra Vires.

It is immaterial whether the transaction is called a sale

or an exchange. On page 16 the attempt is made to dis-

tinguish these terms. They, however, are essentially alike,

as appears from the following authorities.

The distinction between a sale and an exchange of

property is rather one of shadow than of substance. It

can make no essential difference that goods and merchan-

dise are transferred and paid for by other goods and

merchandise instead of by money, which is but the repre-

sentative of value or property.

Com. V. Clark, 14 Gray (Mass.) 372.

An exchange of property is a mutual transfer of one

or more pieces of property for property other than money.

See:

23 Corpus Juris (Exchange of Property), Sec. 1,

p. 184.

There is no substantial difference between sale and

exchange.

See:

23 Corpus Juris (supra), Sec. 1, p. 186, and note

29, cases cited;

Gilbert V. Sleeper, 71 Cal. 290, 292, 12 Pac. 172, 173.

An exchange is two sales.

Robbins v. Pacific Eastern Corp., 8 Cal. (2d) 241,

269, 65 Pac. (2d) 42, 56.
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In an exchange neither or both things received are

money only.

U. S. V. Pan-American Pet. Co. (1925, D. C. S. D.
Cal.), 6 Fed. (2d) 43 at 83; aff. 273 U. S. 456,

71 L. Ed. 734.

However, whether it be a sale or an exchange, in view

of the optional nature of the contracts, it is immaterial

so far as the legality of the contracts are concerned that

Garbutt paid $23,500.00 to the owners and something

more than $100,000.00 in equipping and developing the

property. Had he put in nothing beyond the $10,000.00,

or had he put in a million dollars, the legal result would

be the same.

Logic V. Mother Lode Copper Mines, 106 Wash. 208,

179 Pac. 835, upon which appellees rely to sustain the

judgment, and which they state approved a transaction

substantially like the one in the case at bar, is clearly no

authority whatsoever for appellees, as we have pointed

out in our Opening Brief, at pages 38 to 41. This case

has been overruled, or, if not overruled, so emasculated

that it is inapplicable to the case at bar. In fact the

Supreme Court of Washington in the Moore case (Appel-

lants' Opening Brief, pp. 38, 39) expressly pointed out

the fact that the court in the Logic case did not consider

the question of the adequacy of the consideration or any

constitutional question, which matters are involved in the

case at bar. The difference between inadequacy of

the consideration in the case at bar and the adequacy

of the consideration in the Logic case is set forth

at pages 39 to 41 of our Opening Brief. Conse-

quently, there is no such basis for the sustaining of the

trial court's judgment. Appellees appear to concede, on



page 17 of their brief, that the unconstitutional nature

of the transaction would follow hand-in-hand with the

inadequacy of the consideration.

In the middle of page 17 of appellees' brief is a casual

treatment of appellants' argument at pages 24-31 of appel-

lants' brief. The failure to meet the contention that

Washington follows the minority view, to the effect that a

new law cannot change or burden intra-corporate relation-

ship, including minority stockholder rights relating to sale

of assets, and their failure to cite any authority to the

contrary leaves this fundamental argument made by appel-

lants determinative of the whole case.

In commenting on appellants' subhead (c), page 24

of appellants' brief, appellees take the position that Section

3803-61, Rem. Rev. Stat., did not require Mutual Gold

to amend its articles so as to include the provisions of the

Act of 1933. The first few words of the section negative

this argument completely by saying ''except where other-

wise expressly stated herein." (Emphasis ours.) Section

3803-37, Rem. Rev. Stat., as pointed out in Appellants'

Opening Brief, at page 32, states that a corporation may

amend its articles so as to "include any provision author-

ized by this act." (Emphasis ours.) An inclusion is not

the elimination of a difference under the examples given

by the appellees on page 18 of their brief, such as conflict

in the matter of a quorum. "Include" does not mean the

same as "conform." In order for this new provision of

the Act to become a part of the articles of incorporation

it must be included by an amendment.

Even if appellees' argument is sound, nevertheless it

would be necessary for the stockholders of the corporation

to adopt an amendment. The common law as it existed

in the State of Washington at the time the corporation
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was organized is a part of said articles of incorporation,

as it is of all contracts. The common law required unani-

mous consent of the stockholders to approve sale of all

the assets and for a change to be made by a subsequent

statute lowering the percentage of stockholders who must

consent, an amendment to the articles must be adopted,

the same as in the example given by appellees.

Appellees endeavor to state, on page 18 of appellees'

brief, that our contention concerning the necessity of

amending the articles is not well taken, for the reason

that otherwise no liability under Sections 3803-20-2,

3803-25, 3823, and Sections 2639, 2641, 2642, 3828 and

3829 could arise. However, these latter sections lend no

support to appellees' argument, because they have nothing

to do with any existing contract. A director or officer

has no vested right in paying dividends out of capital or

in defrauding creditors, and no contract right of a director

or officer has been impaired. As for liability of a share-

holder for the unpaid amount of his stock subscription,

that is merely a codification of the common law rule.

It is true, as appellees state on page 19, that the articles

provide that the corporation may acquire by purchase

mining rights and may sell, exchange, lease or in any

other manner dispose of the same. This, of course, means

in a lawful and proper manner, and one of the limitations

upon the exercise of such a power is that such exercise

cannot make a fundamental change in the charter so as to

divert the corporation from its original objects and pur-

poses. The diversion consists in the loss of title to all

assets, plus loss of all control over such assets and the

management thereof, for an entirely inadequate considera-

tion. All the corporation had left of a positive nature

was the contingency of receiving dividends.
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in response to appellees' statement, on page 21, which

attempts to meet subdivision (f) dealing with the impair-

ment of obligation of contract and due process, it is

sufficient to say that the matter of cumulative voting is

purely a procedural one and, so far as voluntary dissolution

of corporations or cumulative voting, for that matter,

the problem is whether vested rights are involved and

the desirability of such statutory provisions is immaterial.

Appellee cites no authorities in support of his unsound

argument.

Appellees' reply to subhead (g) on page 46 of appel-

lants' brief (page 22 of appellees' brief) to the effect that

the transaction in question left Mutual Gold with the

same powers that it had previously, except that it doesn't

have the power to operate the mine, is unsound. In the

first place, Log Cabin, the new corporation, owns sub-

stantially all of the assets, and Mutual Gold, as a stock-

holder, has no ownership in the corporate property as

such, but only the right to receive dividends, if any, and

to receive any portion of the property on liquidation, if

any such exist. Mutual Gold, by virtue of its being a

minority stockholder, has nothing to say in connection

with the management of the property, or the control of

the corporation, which is vested in Garbutt, the majority

stockholder. Mutual Gold, instead of being the operating

company, is relegated to a passive position. A more

perfect example of a corporate shell could hardly exist.

The sufficiency and adequacy of the consideration of a

contract must be determined from the facts of the trans-

action as they existed when the contract was entered into,

rather than by subsequent developments, whether good

or bad. Equity will not estimate the fairness and adequacy
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of the purchase price with relation to events occurring

subsequently to the time when the parties contracted.

Long Beach Drug Co. v. United Drug Co. (1939),

13 Cal. (2d) 158 at 165, 88 Pac. (2d) 698 at

701;

Gosnell v. Lloyd (1932), 215 Cal. 244 at 254-5,

10 Pac. (2d) 45 at 49;

Parsons v. Cashman (1913), 23 Cal. App. 298 at

301, 137 Pac. 1109 at 1110;

Morrill V. Everson (1888), 77 Cal. 114 at 116, 19

Pac. 190.

See:

6 California Jurisprudence (Contracts), Sec. 116,

p. 167, and Sec. 128, p. 190.

In the Morrill case, supra, an option similar to the one

in the case at bar was involved, in connection with the

purported consideration.

Illegality.

This is treated on pages 50-52 of Appellants' Opening

Brief. Appellees' reply is on pages 23 and 24 of their

brief. Appellees are in error in stating that it is imma-

terial that no mention was made in the notice of the stock-

holders' annual meeting that ratification of the December

contract would be considered. The contention is that at

such a meeting any ordinary corporation matter could be

brought up for action. In the first place, ratification of

the December contract was not an "ordinary" matter,

because it involved the sale of substantially all of the

assets of Mutual Gold and made that company merely a

corporate shell. It is well known that stockholders usually
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pay little attention to notices of meetings. If the stock-

holder is informed of a matter which will come up which

will vitally affect his interests he can then arrange to be

present in person or can name and instruct a proxy how

to vote on the matter. The stockholder is lulled into a

false sense of security where the notice fails to mention

the vital matter to be considered.

As we said on page 51 of Appellants' Opening Brief,

the Washington statute provides for the purpose of stock-

holders' meetings to be stated in the notice.

The notice of a general or annual meeting must specify

the business to be considered which is extraordinary or

unusual and not ordinarily brought up at a general meet-

ing, such as the sale of substantially all of the corporation's

property, the increase of its stock, amending its by-laws

in an important particular, increasing the number of

directors, and the like. (See Appellant's Opening Brief,

pages 50-52.)

See:

18 Corpus Juris Secundum (Corporations)^ Sec.

544(3), p. 1230;

5 Fletcher Cyc. Corp. (Perm, ed.). Sec. 2009, pp.

47-49; Sec. 2016, p. 79;

Des Moines Life & Annuity Co. v. Midland Ins. Co.

(1925, D. C. D. Minn.), 6 Fed. (2d) 228 at 229

(sale of all of corporation's property)

;

Starrett Corp. et at. v. 5th Ave. & 29th St. Corp. (1932,

D. C. S. D., N. Y.), 1 Fed. Supp. 868 at 871 and

874 (sale of all of corporation's property)

;
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Johnson v. Tribune Herald Co. (1923, Ga.), 116 S. E.

810 at 812;

Dolhear v. Wilkinson, 172 Cal. 366 at 369, 156 Pac.

488 at 490.

Further, appellees say that the notice stated the meeting

was for the purpose of electing a board of directors and

for the transacting of "any other business that may

properly come before said meeting." (Emphasis ours.)

Appellants contend that such matter as a ratification of the

December contract could not "properly" come before a

meeting unless specific notice were given of the same in

the notice. The purpose of a notice is to inform stock-

holders what is to come before the meeting and to give

them the opportunity to attend if an important matter is

to be considered. Therefore the said notice is not a legal

notice, because it is not sufficient to apprise the stock-

holders of the unusual, extraordinary or important matter

which the meeting may attempt to consider. The "other

business" provision in the Mutual Gold notice of the stock-

holders' annual meetings of February 1, 1939, and August

6, 1938, was therefore legally insufficient [Tr. 606, 239-

240].

See:

5 Fletcher Cyc. Corp. (Perm, ed.), Sec. 2009, p. 50;

Dolbear v. Wilkinson, supra, 172 Cal. 366 at 370, 146

Pac. 488 at 490;

Bushway Ice Cream Co. %). Bean Co. (1933, Mass.),

187 N. E. 537 at 539;

Bagley v. Reno Oil Co. (1902, Penn.), 50 Atl. 760 at

762.
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Business Compulsion.

This is treated by appellants on pages 53 to 65, in-

clusive, of the Opening Brief. Appellees reply with a few

lines on page 24. Appellants do not concede that the

matter is disposed of by Findings XXXIX and XL
fTr. 201, 202] for the following reasons: The transcript

references of the appellees relate to various details of the

inception of the September 2d contract, the attempt to

get De Mille interested, the financial status of Mutual

Gold, the expressed preference of the majority of the

directors to deal with Garbutt rather than Vance, the

statements of Garbutt that he was reluctant to enter the

deal, Garbutt's qualifications as a mining man and the

statement of certain of the Garbutt directors of Mutual

Gold that what Garbutt said did nothing to coerce them

and that they were not frightened by notices of forfeiture.

We see nothing sufficient in this line of testimony to

support the findings, even if they are applicable to business

compulsion, nor does this evidence constitute any sub-

stantial conflict with the evidence referred to on pages

53 to 62 of Appellants' Opening Brief establishing busi-

ness compulsion and to which the Court's attention is

again respectfully directed.

Trusteeship.

Appellees' comment on appellants' trustee argument con-

sists mainly of a repetition of the recital of what Garbutt

did after he had consummated the illegal and unconstitu-

tional transactions appellants complain of. Such is entirely

immaterial and particularly is it immaterial that on the

witness stand he offered to enter into negotiations designed

to pay him back half his advances in cash and the rest

over a reasonable time.
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Reply to Brief of Appellee Chandis Securities

Company.

The argument of this appellee consists of the single

point that appellants cannot demand recognition of Mutual

Gold as the purchaser of the mining claims under the

allegations of the complaint inasmuch as the appellants

make only a general offer to do equity and do not offer to

pay the owners the balance of the purchase price. The

allegations of the complaint are as follows:

"Wherefore plaintiffs, as such stockholders of

Mutual Gold Corporation, and in its behalf, hereby

offer to pay the amount of said installment (Novem-

ber 1, 1939) to keep the purchase contract in good

standing as the property of Mutual Gold Corpora-

tion, and, upon such payment, be subrogated to all

the rights of the owners in respect to said install-

ment." [Tr. 16.]

".
. . plaintiffs further allege they are willing,

and hereby offer to do equity in the premises as same

may be adjudged, declared and determined by this

court, and they are likewise willing, and hereby offer,

to abide by and perform any and all requirements

and conditions that may be imposed by the court as

attendant on, and precedent to the granting of the

relief prayed, or to which the court may conclude

the plaintiffs and other stockholders and creditors are

entitled." [Tr. 20.]

The Court will note that the complaint was filed Decem-

ber 20, 1939 [Tr. 98], almost two years before the final

payment of $100,000.00 became due.

Inasmuch as this is a derivative suit, in any event, it

would not be proper to visit upon stockholder plaintiffs as

strict requirements of pleading as if Mutual Gold, the

real party in interest, were the plaintiff.
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Be this as it may, this is a court of equity. It can pro-

vide in its decree for the method by which Mutual Gold

shall meet its obligations to appellee Chandis Securities

Company and such other matters as the Court deems

necessary to do equity among all the parties.

See:

10 California Jurisprudence (Equity), Sees. 50 and

51, pp. 508-11, 512;

Rosemead Co. v. Shipley Co. (1929), 207 Cal. 414 at

421, 278 Pac. 1038 at 1042;

Seeger v. Odell (1941), 18 Cal. (2d) 409, 417-418, 115

Pac. (2d) 977, 982;

Lawrence v. Ducommun (1936), 14 Cal. App. (2d)

396 at 399, 58 Pac. (2d) 407, 408.

In Michaels v. Pacific Soft Water Laundry, 104 Cal.

App. 349, 360 to 361, 286 Pac. 165 at 170, which was cited

by appellee Chandis in support of its argument, the Cali-

fornia District Court of Appeal stated that a failure to

make any offer to restore is not fatal to plaintiff's cause of

action, because the suit being in equity, "the court may
do exact justice between the parties and is not limited to

the offers and demands of the pleadings;" the court

further stated that the court's "decree can fully adjust

the equities between the parties."

Appellants therefore submit that the judgment should

be reversed and relief granted as prayed in the complaint.

Respectfully submitted,

W. H. Abel,

O. C. Moore,

Frederick D. Anderson,

Attorneys for Appellants,
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United States of America—ss.

To John Evanisevich, Greeting:

You are here])y cited and admonished to be and

appear at a United States Circuit Court of Ai^peals

*Page numbering appearing at foot of page of original certified

Transcript of Record.
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for the Ninth Circuit, to be held at the City of San

Francisco, in the State of California, on the 9th

day of April, A. D. 1942, pursuant to an order

allowing api)eal filed on Feb. 28th, 1942, in the

Clerk's Office of the District Court of the United

States, in and for the Southern District of Cali-

fornia, in that certain cause No. 831-B, Central

Division, wherein Diesel Screw "Blue Sky", Tom
Mason, Marco Cvitanich and Mitchell Cvitanich are

aj^pellants and you are appellee, to show cause, if

any there be, why the decree, order or judgment in

the said aj)peal mentioned, should not be corrected,

and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable Campbell E. Beaumont,

United States District Judge for the Southern Dis-

trict of California, this 28th day of February, A. D.

1942, and of the Independence of the United States,

the one hundred and sixty Sixth.

C. E. BEAUMONT,
U. S. District Judge for the Southern District of

California.

Service of a copy of the foregoing Citation is

acknowledged this 4th day of March, 1942. Also

copies of petition for appeal, order allov>'ing appeal,

notice of appeal and assignment of errors.

DAVID A. FALL,
Attorney for Appellee.

[Endorsed] : Filed Mar. 10, 1942. [2]
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[Title of District Court and Cause.]

LIBEL IN REM IN ADMIRALTY
To the Honorable Judges of the District Court of

the United States, KSouthern District of Cali-

fornia, Central Division,

In Admiralty.

The libel of John Evanisevich, late a fisherman

seaman on board the Diesel Screw "Blue Sky",

whereof Tom Mason, now is and has been at all

times herein mentioned, master, against the said

ship, her tackle, apparel, engines, furniture, etc., in

a cause of wages, civil and maritime, alleges as

follows

:

First. That sometime in the month of August

of 1939, the said Diesel Screw ''Blue Sky", then

lying in the Port of Los Angeles, destined for a

six months' sardine fishing season, the then master,

Tom Mason, by himself, hired this libelant as a

fisherman seaman for the said season, on the one

seventeenth \mv or share of what should be taken,

as wages, and this libelant then accepted and en-

tered into his duties as a member of the crew of the

said "Blue S/y."

Second. That on or about the 1st day of Sej)-

tember 1939, [3] this libelant entered into the duties

as a member of the crew of said ship, preparmg

said ship and nets for the season.

Third : That on the 22tli day of September, 1939,

just before the said ship started upon its fishing
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for the Ninth Circuit, to be held at the City of San

Francisco, in the State of California, on the 9th

day of April, A. D. 1942, pursuant to an order

allowing appeal filed on Feb. 28th, 1942, in the

Clerk's Office of the District Court of the United

States, in and for the Southern District of Cali-

fornia, in that certain cause No. 831-B, Central

Division, wherein Diesel Screw "Blue Sky", Tom

Mason, Marco Cvitanich and Mitchell Cvitanich are

appellants and you are appellee, to show cause, if

any there be, why the decree, order or judgment in

the said ai)peal mentioned, should not be corrected,

and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable Campbell E. Beaumont,

United States District Judge for the Southern Dis-

trict of California, this 28th day of February, A. D.

1942, and of the Independence of the United States,

the one hundred and sixty Sixth.

C. E. BEAUMONT,
U. S. District Judge for the Southern District of

California.

Service of a copy of the foregoing Citation is

acknowledged this 4th day of March, 1942. Also

copies of petition for appeal, order allowing appeal,

notice of appeal and assigimient of errors.

DAVID A. FALL,
Attorney for Appellee.

[Endorsed] : Filed Mar. 10, 1942. [2]
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LIBEL IN REM IN ADMIRALTY

To the Honorable Judges of the District Court of

the United States, Southern District of Cali-

fornia, Central Division,

In Admiralty.

The libel of John Evanisevich, late a fisherman

seaman on board the Diesel Screw "Blue Sky";

whereof Tom Mason, now is and has been at all

times herein mentioned, master, against the said

shij), her tackle, apparel, enghies, furniture, etc., in

a cause of wages, civil and maritime, alleges as

follows

:

First. That sometime in the month of August

of 1939, the said Diesel Screw "Blue Sky", then

lying in the Port of Los Angeles, destined for a

six months' sardine fishing season, the then master,

Tom Mason, by himself, hired this libelant as a

fisherman seaman for the said season, on the one

seventeenth \mv or share of what should be taken,

as wages, and this libelant then accepted and en-

tered into his duties as a member of the crew of the

said "Blue S/y."

Second. That on or about the 1st day of Sej)-

tember 1939, [3] this libelant entered into the duties

as a member of the crew of said ship, preparing

said ship and nets for the .season.

Third : That on the 22th day of September, 1939,

just before the said ship started upon its fishing
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season for Sardines, and while this libelant was

engaged in the service of his said ship, and while

it was then lying in the navigable waters of the

Port of Los Angeles, and while doing his duty and

obeying the commands of the master, slii)ped from

a ladder on said ship, severely injuring his left

arm and shoulder. That it became necessary imme-

diately thereafter that libelant go under the treat-

ment of a physician and surgeon. That ever since

said date libelant has been unable to use his said

arm by reason of the injuries sustained on said

date, and still remains under the care of a physician

and surgeon for the treatment of said injuries. That

libelant will be completely disabled from w^ork for

a long and indeterminate period of time as a result

of said injuries and will necessarily be under the

care of a physician and surgeon for the treatment

of said injuries for a long and indeterminate period

of time.

Fourth: That while this libelant has so been

conlined and unable to work, the said ship engaged

in fishing during the proposed sardine season and

during .said season the ship took and caught a great

quantity of sardines, which libelant is informed

and believes and alleges that his one seventeenth lay

or share of said catch being worth the sum of

Twelve Hundred ($1200.00) Dollars and upwards,

which the master and owners of the said ship have

hitherto refused and still refuse to pay, to the great

damage of the libelant.
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Fifth. That hy reason of the injuries so re-

ceived in the service of the said vessel, as above

stated, libelant's left arm has been left useless, and

by reason thereof has been put to great expense for

the services of a physician and surgeon. That at the

[4] libelant is informed that the reasonable cost of

the services of the physician and surgeon for and

to this date is the smn of One Hundred Seventy-

Five ($175.00) Dollars.

Sixth: That the said Diesel Screw ''Blue Sky",

is an American vessel and now is and will be in

and during the currency of process herein, vvithin

the District of Southern California, and in the

jurisdiction of this honorable court.

Seventh. That libelant is a seaman, within the

designation of i)ersons permitted to sue herein with-

out furnishing Bond for or ijrejmyment of or mak-

ing deposit to secure fees and costs for the purpose

of entering in and prosecuting suits conformable to

the provisions of Title 28, Sec. 837, U. S. C. A.

Eighth. That by reason of the injuries as afore-

said libelant claims to be entitled to demand and

have the said ship pay his reasonable expenses al-

ready incurred and hereafter to be incurred in and

about his cure, and his reasonable support since

his said injury and till he is cured, wiiich sum is

at the rate of Three ($3.00) Dollars per day. That

the reasonable amount accrued for such sup^jort to

this date is Five Hundred Seventy ($570.00) Dol-

lars.
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Ninth. That all and singular the premises are

true, and within the admiralty and maritime juris-

diction of this Honorable Court. In verification

whereof, if denied, the libelant craves leave to refer

to the depositions and other proofs to be by him

exhibited in this cause.

Wherefore the libelant j)rays that process in due

form of law^, according to the course of this Honor-

able Court in causes of Admiralty and Maritime

jurisdiction, may issue against the said vessel, her

tackle, aj^parel, engines and furniture, and that all

persons, having or pretending to have any right,

title or interest therein, may be cited to appear and

to answer all and singular the [5] matters herein-

before set forth, and that this Honorable Court may
be pleased to decree the payment of the wages and

the expenses of care and maintenance, as well as

wages by the share, as aforesaid, with costs, and

that the libelant may have such other relief in the

premises as in law and justice he may be entitled

to receive.

DAVID A. FALL
333 W. 6th St. San Pedro.

Phone 2811

Proctor for Libelant. [6]

State of California,

County of Los Angeles—ss.

John Evanisevich, being first duly sworn, deposes

and says: That he is the libelant in the above en-

titled action; that he has read the foregoing libel
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and knows the contents thereof; and that the same

is true of his own knowledge, excej^t as to the

matters which are therein stated upon his informa-

tion or belief, and as to those matters that he be-

lieves it to be true.

/s/ JOHN EVANISEVICH

Subscribed and sworn to before me this 29th day

of February, 1940.

[Seal] /s/ HORTENSE CLARK,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Mar. 2, 1940. [7]

District C^ourt of the United States

Southern District of California

MONITION AND ATTACHMENT
The President of the United States of America

To the Marshal of the United States for the South-

ern District of California, Greeting:

Whereas, a libel in rem hath been filed in the

District Court of the United States for the Southern

District of California, on the 2nd day of March,

in the year of our Lord one thousand nine hmidred

and forty, by John Evanisevich, Libelant vs. Diesel

Screw "Blue Sky", her tackle, apparel, engines, and

furniture, etc.. Case No. 831-B Adm., for the rea-

sons and causes in the said Libel mentioned, and

praying the usual process and monition of the said
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Court in that behalf to be made, and that all persons

interested in the said Diesel Screw "Blue Sky'' or

vessel, her tackle, etc., may be cited in general and

special to answer the premises, and all proceedings

being had that the said Diesel Screw "Blue Sky"

or vessel, her tackle, etc., may for the causes in the

said Libel mentioned, be condemned and sold to pay

the demands of the Libelant.

You are, therefore, hereby commanded to attach

the said Diesel Screw^ "Blue Sky" or vessel, her

tackle, etc., and to detam the same in your custody

until the further order of the Court respecting the

same, and to give due notice to all persons claiming

the same, or knowing or having anything to say why

the same should not be condeimied and sold pur-

suant to the prayer of the said Libel, that they be

and appear before the said Court, to be held in and

for the Southern District of California, on the 25th

day of March, A. D. 1940, at 10:00 o'clock in the

forenoon of the same day, if that day shall be a

day of jurisdiction, otherwise on the next day of

jurisdiction thereafter, then and there to interpose

a claim for the same, and to make their allegations

on that behalf. And what you shall have done in

the premises do you then and there make return

thereof, together with this writ.

AVitness, the Honorable C. E. Beaumont, Judge

of said Court, at the City of Los Angeles, in the

Southern District of California, this 2nd day of

March, in the year of our Lord one thousand nine
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hundred and forty, and of our independence the

one hundred sixty-fourth.

(Seal) R. S. ZIMMERMAN,
Clerk.

By C. E. HOLLISTER,
Deputy Clerk.

DAVID A. FALL,
333 W. 6th Street,

San Pedro, California,

Proctor for Libelant. [8]

Marshal's Civil Docket No. 21915

No. 831-B Adm.

United States District Court

Southern District of California

Central Division

John Evanisevich

vs.

Diesel Screw ''Blue Sky"

Monition returnable March 25, 1940.

In obedience to the within Monition, I attached

the Diesel Screw Blue Sky therein described, on

the 3rd day of March, 1940, and have given due

notice to all persons claimins^ the same, that this

Court will, on the 25th day of March, 1940 (if that

day should be a day of jurisdiction, if not, on tlic

next day of jurisdiction thereafter), proceed to the
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trial and condemnation thereof, should no claim be

interposed for the same.

ROBERT E. CLARK,
U. S. Marshal.

By C. G. MERTZ,
Deputy.

Dated March 4th, 1940.

[Endorsed]: Filed Mar. 7, 1940.

[Title of District Court and Cause.]

CLAIM

To the Honorable Judges of the District Court of

the United States, Southern District of Cali-

fornia, Central Division:

The claim of Tom Mason, Marco Cvitanich and

Mitchell Cvitanich to the Diesel Screw ''Blue Sky"

her tackle, aj^parel, engines, and furniture, etc., now

in the custody of the L^nited States Marshal for the

Southern District of California, Central Division,

at the suit of the libelant above named, alleges:

That said Tom Mason, Marco Cvitanich and

Mitchell Cvitanich are the true and bona fide own-

ers of the said Diesel Screw ''Blue Sky", her

tackle, apparel, engines, and furniture, etc. and that

no other persons are the owners thereof and no

other person is an owner thereof and the said Tom
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Mason, Marco Cvitanich and Mitchell Cvitanich

hereby claim the same.

Claimants present and file herewith a bond stipu-

lating payment of costs in the sum of $250.00 which

said bond has been executed by an approved corporate

surety, to wit, the Fireman's Fund Indemnity Com-

pany, a corporation, and claimants file and present

herewith a bond in the sum of $4,000.00, which said

bond has been executed by an approved corj^orate

surety, to wit, the Fireman's Fund Indemnity Com-

pany, a corporation, as suerty and Tom Mason,

Marco Cvitanich and Mitchell Cvitanich as prin-

ci})als.

Wherefore claimants pray that this Honorable

approve said [10] bonds and each of them and

claimants further pray that this Honorable Court

make and file an order releasing the said Diesel

Screw ''Blue Sky", her tackle, apparel, engines and

furniture, etc., to the claimants upon the approval

of said bonds and each thereof.

TOM MASON
MARCO CVITANICH
MITCHELL CVITANICH

LASLIER B. GALLAGHER
Proctors for Claimants [11]

State of California,

County of Los Angeles—ss.

Tom Mason, Marco Cvitanich and Mitchell

Cvitanich being by me first duly sworn, depose and

sa)^ : that they are the claimants in the above en-
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titled action; that they have read the foregoing

claim and knows the contents thereof; and that the

same is true of their own knowledge, except as to

the matters which are therein stated upon their

information or belief, and as to those matters that

he believes it to be true.

TOM MASON
MARKO CVITANICH
MICHIEL CVITANICH

Subscribed and sworn to before me this 4th day

of March, 1940.

(Seal) ENES SARVELLO
Notary Public in and for the Coimty of Los Angeles,

State of California.

[Endorsed] : Filed Mar. 4, 1940. [12]

[Title of District Court and Cause.]

ORDER
Whereas, a libel has been filed by the above named

libelant against the respondent Diesel Screw ''Blue

Sky", her tackle, apparel, engines, and furniture,

etc., for the reasons and causes in said libel men-

tioned; and

Whereas, a bond stipulating payment of costs in

the sum of $250.00 has been executed by the Fire-

man's Fund Indemnity Company, a corporation, as

surety; and

Whereas, said bond has been filed with the above

entitled court; and
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Whereas, a bond in the sum of $4,000.00 has been

executed by the Fireman's Fund Indemnity Com-

pany, a corporation, as surety, and Tom Mason,

Marco Cvitanich and Mitchell Cvitanich as prin-

cipals; and

Whereas, said bond has been filed with the above

entitled court, and the said bond being conditioned

that in the event of failure of the principals Tom
Mason, Marco Cvitanich and Mitchell Cvitanich to

abide by all orders of this court made or to be made

herein, then said surety will pay the amoimt ordered

by the final decree, not exceeding the penal sum of

$4,000.00; and

Whereas, said bonds have been and each of them

is hereby approved by the court
; [13]

It is hereby ordered that the Diesel Screw *'Blue

Sky", her tackle, apparel, engines and furniture,

etc., be forthwith released to the claimants Tom
Mason, Marco Cvitanich and Mitchell Cvitanich.

Done in open court this 4th day of March, 1940.

PAUL J. McCORMICK
United States District Judge

[Endorsed] : Filed Mar. 4, 1940. [14]

[Title of District Court and Cause.]

STIPULATION AND BOND FOR RELEASE

Know All Men by These Presents

:

Whereas, the above named Libelant has filed, or

is about to file herein, a libel upon a certain claim
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in the total amount of Nineteen Hundred Forty-

five and no/100 Dollars ($1945.00) against the

Diesel Screw "Blue Sky", her tackle, apparel, en-

gines, furniture and etc.. Respondent, and

Whereas, said Diesel Screw '^Blue Sky" has been,

or is about to be, seized and attached by the United

States Marshal for the Southern District of Cali-

fornia, under and by virtue of process issued by

the above entitled Court; and,

Whereas, Tom Mason, Marco Cvitanich and

Mitchell Cvitanich have filed, or are about to file, a

claim to said Diesel Screw "Bhie Sky" as owners

thereof, and a Stipulation for Costs in the usual

form; and are applying for the release of said

Diesel Screw from said seizure and attachment, all

in accordance with the Admiralty rules and prac-

tice of the above entitled Court ; and

The parties hereto hereby consenting that in case

of default or contumacy on the part of the Principal

or Surety, execution to the amount of Four Thou-

sand and no/100 Dollars ($4,000.00) may issue

against their goods, chattels and land.

Now, therefore, the said Tom Mason, Marco

Cvitanich and Mitchell [15] Cvitanich, as Principal,

and Fireman's Fund Indemnity Company, a cor-

poration, qualified to act as a surety in this Court,

as Surety, are held and firmly bound unto Robert

E. Clark, United States Marshal for the Southern

District of California, his successors, heirs, execu-

tors, administrators and assigns, and unto Libelant

herein, in the full sum of Four Thousand and
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no/100 Dollars ($4,000.00), for the payment of

which sum the said Principal and Surety bind

themselves, their respective successors and assigns,

firmly by these i^resents; the condition of this obli-

gation being such that if the said Tom Mason,

Marco Cvitanich and Mitchell Cvitanich, as Prin-

cipal herein, shall abide by and perform all orders

of this Court in said cause, interlocutory or fuial,

and shall pay whatever amount may be awarded

against said Tom Mason, Marco Cvitanich and

Mitchell Cvitanich herein by the final decree ren-

dered in said cause by this Court, or by an Appel-

late Court, if an appeal intervene, xAih interest,

(not exceeding the said full penal sum of Four

Thousand and no/100 Dollars ($4,000.00), then this

obligation to be void; otherwise, the same shall re-

main in full force and effect.

In witness whereof, the said parties hereto have

hereunto affixed their hands and seals this 4th day

of March, 1940.

TOM MASON
MARKO CVITANICH
MICHIEL CVITANICH

Princi])al

FIREMAN'S FUND INDEMNITY
COMPANY

(Seal) By L. H. SCHWOBEDA
Attorney-in-Fact
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State of California,

Comity of Los Angeles—ss.

On this 4th day of March in the year one thou-

sand nine hundred and forty before me, M. E.

Beeth, a Notary Public in and for said County,

State aforesaid, residing therein, duly commissioned

and [16] sworn, personally appeared L. H. Schwo-

beda known to me to be the Attorney in Fact of

Fireman's Fund Indemnity Company the company

described in and that executed the within and fore-

going instrument, and known to me to be the person

who executed the said instrument on behalf of the

said company, and he duly acknowledged to me that

such company executed the same.

In witness whereof, I have hereunto set my hand

and affixed my official seal, at my office, in the said

County of Los Angeles the day and year in this cer-

tificate first above written.

(Seal) M. E. BEETH
Notary Public in and for the County of Los Angeles,

State of California.

My Commission expires March 23, 1941.

Examined and recommended for approval as pro-

vided m Rule 28.

LASHER B. GALLAGHER
Proctors for Claimants

I hereby approve the foregoing bond this 4th day

of March 1940.

PAUL J. McCORMICK
United States District Judge

[Endorsed] : Filed Mar. 4, 194^. [17]
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[Title of District Court and Cause.]

ANSWER
Come now the respondent and claimants and an-

swer the libel on file herein as follows

:

Article I

Answering the first article: Deny that libelant

was, at any time, employed as a seaman and deny

that libelant was or is a seaman and deny that libel-

ant was hired as a member of the crew of the "Blue

Sky" and deny that he was or is entitled to any lay

or share as wages, or otherwise.

Article II

Answering the second article: Deny that on the

1st day of Sejitember, 1939, or at any other time,

the libelant entered into the performance of any

duty as a member of the crew of the "Blue Sky"

and allege that the only duties which the libelant

performed were those customarily performed by a

fisherman.

Article III

Answering the third article: Deny that at any

time the libelant was injured while engaged in the

service of the "Blue Sea'' and deny that at any

time or place, when or where libelant sustained any

injury, he was perforTuing any duty or obeying any

command of the master or that while in the service

of the ship he slipped from a ladder or severely,

or at all, injured his left arm or [18] shoulder'. Re-

spondent and claimants have no information or
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belief upon the subject sufficient to enable them,

or any of them, to answer the balance of the alle-

gations in the third article and placing their denial

thereof upon said groimd, deny said allegations and

each thereof.

Article IV
Answering the fourth article: Allege that prior

to the commencement of the Sardine season in 1939,

the libelant sustained some injury and that there-

after and while the libelant was absent from said

ship and while he was performing no duty of any

kind or character, the said ship took and caught

Sardines, but den}^ that tlie libelant was or is en-

titled to a one-scA^enteenth lay or share or any per-

centage or sliare of any catch and deny that the

libelant was entitled to any share or lay, either in

the sum of $1200.00, or in any other sum whatso-

ever or at all.

Article V
Answering the fifth article: Respondent and

claimants have no information or belief upon the

subject sufficient to enable them, or any of them,

to answer the allegations set forth in the fifth

article and placing their denial thereof upon said

groimd, deny said allegations and each thereof and

deny that the cost of the services of any physician

or surgeon was or is the sum of $175.00 or any other

sum whatsoever or at all.

Article VI
Answering the sixth article: Respondent and

claimants admit the allegations thereof.
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Article VII

Answering the seventh article: Deny that libel-

ant is a seaman or is within the designation of per-

sons permitted to sue herein without furnishing

bond for or prepayment of or making deposit to

secure fees or costs either for the purpose of enter-

ing in or prosecuting suits conformable to the pro-

visions of Title 28, [19] Sec. 837, U.S.C.A., or

otherwise.

Article VIII

Answering the eighth article: Deny that the

libelant is entitled to demand or to have the ship

pay any expense incurred or hereafter to be in-

curred, in or about his cure or his support, or that

the libelant is entitled to demand or have the ship

pay therefor, or at all, at the rate of $3.00 or any

other rate per day, or otherwise. Deny that the sum

of $570.00 or any other sum is a reasonable amount

for support.

Article IX
Answering the ninth article : Deny that all of the

premises are, or that any premise is true or within

the admiralty or maritime jurisdiction of this Court

and allege that the type of fishing done by tlie

''Blue Sky" was purely local in character and that

claim, if any, of the libelant was and is within the

jurisdiction of the Industrial Accident Commission

of the State of California.

Wherefore, respondent and claimants pray that

libelant take nothing by his said libel and that re-

spondent and claimants recover their costs herein
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and sucli other and. further relief as to the court

may seem just and equitable.

LASHER B. GALLAGHER
Proctor for Respondent

and Claimants [20]

State of California,

Comity of Los Angeles—ss.

Tom Mason being by me first duly sworn, deposes

and says: that he is one of the claimants in the

above entitled action ; that he has read the foregoing

answer and knoAvs the contents thereof; and that

the same is true of his own knowledge, except as to

the matters which are therein stated upon his in-

formation or belief, and as to those matters that

he believes it to be true. Affiant makes this verifica-

tion on his own behalf and on behalf of his co-

claimants and on behalf of respondent.

TOM MASON
Subscribed and sworn to before me this 18 day

of March, 1940.

(Seal) W. D. BOWER
Notary Public in and for the County of Los Angeles,

State of California.

My Commission expires March 18, 1942.

[Endorsed] : Filed Mar. 19, 1940. [21]
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[Title of District Court and Cause.]

ORDER FOR JUDGMENT
Judgment is ordered for libelant for '4ay" of

season's sardine catch, which amount may be agreed

upon by parties. If it cannot be so agreed upon,

then the court will reopen case for receiving further

testimony regarding such amount.

The court is of the opinion that a reasonable offer

of hospital service was made to libelant, and that

he refused such offer.

Libelant has failed to show expenditure or incur-

rence of any sum for maintenance.

March 29, 1941.

BEAUMONT, J.

[Endorsed]: Filed Mar. 31, 1941. [24]

[Title of District Court and Cause.]

STIPULATION AS TO REASONABLE
VALUE OF MAINTENANCE

It is stipulated by and between the Libelant and

Respondent above named, by and through their re-

spective counsel, that in the event the above entitled

Court finds that libelant herein is entitled to re-

cover maintenance, the reasonable value of such

maintenance is $1.50 per day.

It is expressly understood that this stipulation
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is not an agreement hj respondent that libelant is

entitled to recover maintenance.

Dated: August 2, 1941.

(s) LASHER B. GALLAGHER
Proctor for Respondent

(s) DAVID A. FALL
Proctor for Libelant

[Endorsed]: Filed Oct. 8, 1941. [24a]

ORDER

At a stated term, to wit: The September Term,

A. D. 1941, of the District Court of the United

States of America, within and for the Central Divi-

sion of the Southern District of California, held

at the Court Room thereof, in the City of Los

Angeles on Wednesday the 8th day of October m
the year of our Lord one thousand nine hundred

and foii-y-one.

Present : The Honorable C. E. Beaumont,

District Judge.

[Title of Cause.]

David B. Fall, Esq., appearing for the libelant,

and Lasher B. Gallagher, Esq., appearing for the

claimants and respondents, come before the Court,

and Attorney Gallagher states that the parties to

this action have stipulated that the amount of the

share is $1,130.70, but that he objects to the intro-
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duction of said fact in evidence upon the ground

that there is no proof showing that libelant was

injured while in the service of the vessel and so

forth. The Court overrules objection and allows ex-

ception to respondents.

Counsel state that there is lack of agreement on

what took place at the hearing on July 21, 1941, and

Attorney Gallagher requests record show his objec-

tion to the making of the order reopening the case,

states his grounds, and argues. The Court overrules

the objection and allows exception to respondents.

The case is ordered reojiened for further evidence

to be presented either by stipulation or by testi-

mony in court. Exception allow^ed respondents.

Attorney Fall files stipulation as to the reason-

able amount of maintenance if alloAved. Attorney

Gallagher objects to the introduction of the stipu-

lated fact in evidence, states grounds and argues.

The Court oA'errules objection. Exception to re-

spondents.

The case now being finally submitted to the Court

for decision, the Couii: orders judgment for the

libelant. Attorney Gallagher requests special find-

ings of fact as to each separate allegation of the

libel, and it is ordered that Attorney Fall present

findings and form of judgment in accordance with

previous order of the Court and stiimlation filed

this date. [24b]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This cause having come on regularly to be heard

on the pleadings and proofs and having been argued

and submitted by the advocates for the respective

parties, the court finds the facts as follows:

I.

That it is true that sometime in the month of

August 1939, the Diesel Screw '^Blue Sky", was

then lying in the Port of Los Angeles, destined for

a six months sardine fishing season, and the then

Master Tom Mason, by himself, hired this libelant

as a fisherman seaman for the said season, on the

one seventeenth lay or share of what should be

taken, as wages, and this libelant then accepted

and entered into his duties as a member of the

crew of the said ^'Bhie Sky".

II.

That it is true that on or about the 1st day of

September, 1939 the libelant entered into the duties

as a member of the crew of said ship, preparing

said ship and nets for the season;

III.

That it is true that on the 22nd day of Septem-

ber, [25] 1939, just before the said ship started

upon its fishing season for sardines, and while the

libelant was engaged in the service of his said ship
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in that he was in the act of departing from said

ship after performance of his duties as a member

of said ship's crew and while he was subject to call

of duty as a member of the crew of said ship which

was then and tliere lying in the navigable waters

of the Port of Los Angeles, slipped from a ladder

and part of the equipment of said ship, and the

adjoining wharf, severely injuring his left arm

and shoulder. That it is true that it became neces-

sary within four days thereafter for libelant to go

under the treatment of a physician and surgeon for

said injuries. That from the date of injury to July

12, 1940, libelant was imable gainfully to use his

said arm by reason of the injuries so sustained and

was under the care of a physician and surgeon for

the treatment of said injuries during said period of

time.

IV.

That it is true that while this libelant was so

confined and unable to work, the said ship engaged

in fishing until about the first of March, 1940, the

T)eriod of the proposed sardine season, and during

said season the ship took and caught a great quan-

tity of sardines, of which the libelant's one seven-

teenth lay or share was worth the sum of $1,130.78,

wliieli the master and owners of the said ship re-

fused to pay to the libelant.

V.

That it is true that by reason of the injuries so

received in the service of said vessel, as aforesaid.
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libelant's left arm was useless and incapacitated

until the 12tli day of July, 1940, and by reason

thereof he was put to the expense of $347.00 for a

physician's services, but said libelant waived his

right to recover for said expense by reason of his

failure to accept the tender of medical care through

a certificate to the Marine Hospital tendered the

libelant by the Master of the ''Blue Sky". [26]

YI.

That it is true that the said Diesel Screw ''Blue

Sky" is an American vessel and was during the

currency of process herein, within the District

Court of Southern California, and in the jurisdic-

tion of this court.

VTI.

That it is true that the libelant is a seaman,

within the designation of persons permitted to sue

herein without furnishing Bond for, or prepayment

of or making deposit to secure fees and costs for

the purpose of entering in and prosecuting suits

conformable to the provisions of Title 28, Sec. 837,

IJ.S.C.A.

YIII.

That it is true that by reason of the injuries as

aforesaid libelant is entitled to demand and have

the said ship pay his reasonable expenses incurred

in and about his support from the date of injury to

the 12th day of -Tuly, 1940, w^hich said sum is at the

rate of One and 50/100 ($1.50) Dollars per day,

and the amount due libelant from the 22nd day
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of September, 1939 to July 12, 1940, is the sum of

Pour Hundred Thirty-one ($431.00) Dollars, total

amount thereof accruing on July 12, 1940, with in-

terest at the rate of seven (7% ) percent per annum

from said date.

IX.

That it is true that all and singular the premises

are true, and within the admiralty jurisdiction of

this honorable court.

From the foregoing, the court concludes that:

I.

The libelant is entitled to a judgment against re-

spondent in the sum of One Thousand One Him-

dred Thirty and 78/100 ($1,130.78) Dollars as wages

for the sardine season ending on or about the 1st

day of March, 1940, with interest thereon from [27]

said March 1, 1940, at, the rate of 7% per annum,

and for the additional sum of $431.00, as main-

tenance from September 22nd, 1939, to July 12,

1940, with interest thereon from July 12, 1940, at

the rate of 7% per annum.

II.

That libelant is not entitled to recover for his

expenses incurred for the treatment of his injuries.

III.

That upon motion of libelant a Final Decree shall

be entered in accordance herewith providing therein

that the decree be satisfied or an appeal be taken
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therefrom within ten days after service of Notice

of Entry of said decree on the claimant or his proc-

tor, or the stipulators for costs and value on the part

of the said Diesel Screw ''Blue Sky", shall cause

the engagements of their stipulations to be per-

formed, or show cause within four days after said

ten days, or on the first day of jurisdiction there-

after, why execution should not issue against them,

their goods, chattels and lands, to satisfy the decree.

Dated: February 20th, 1942.

C. E. BEAUMONT,
United States District Judge.

[Endorsed] : Piled Feb. 20, 1942 [28]

In the United States District Court, Southern Dis-

trict of California, Central Division.

In Admiralty No 831-B

JOHN EVANISEVICH,
Libelant,

vs.

DIESEL SCREW "BLUE SKY", her tackle,

apparel, engines, and furniture, etc.,

Respondent.

PINAL DECREE

This cause having come on regularly to be heard

on the pleadings and proofs and having been argued
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and submitted by the advocates for the respective

parties, and due deliberation having been had, it is

now, on motion of David A. Fall, Proctor for libel

ant,

Ordered, Adjudged and Decreed, that the libelant

recover of and from the respondent herein the sum

of One Thousand One Hundred Thirty and 78/100

($1,130.78) Dollars, with interest thereon from the

1st day of March, 1942, at seven (7%) per cent per

annum, amounting to $156.15; and a further sum

of Four Hundred Thirty-one ($431.00) Dollars, with

interest thereon from the 12tli day of July, 1942,

at seven (7%) per cent per annum, amounting to

$43.38 and costs of libelant taxed in the sum of

$59.81, all to the sum of , with interest

thereon at the rate of seven (7%) per cent per an-

num until paid, and it is further

Ordered, Adjudged and Decreed that unless this

decree be satisfied or an appeal taken therefrom

within ten days after service of Notice of Entry

of this decree on the claimant [29] or his proctor,

the stipulators for costs and value on the part of

the claimant of the said Diesel Screw ^'Blne Sky"

cause the engagements of their stipulations to be

performed, or show cause within four days after

said ten days, or on the first day of jurisdiction

thereafter, why executions should not issue against

them, their goods, chattels and lands, to satisfy

this decree.
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Dated: December 20, 1941.

C. E. BEAUMONT,
United States District Judge.

Not approved as to form as provided in Rule 44,

for reasons stated in letter to Judge in re findings.

LASHER B. GALLAGHER,
Proctor for Claimant and Respondent.

[Endorsed]: Judgment entered Feb. 20, 1942.

Docketed Feb. 20, 1942. Min. Book 25, Page 528.

R. S. ZIMMERMAN,
Clerk.

By R. B. CLIFTON,
Deputy.

Interest inserted pursuant to order of 3/4/42.

Mar. 4, 1942.

R. S. ZIMMERMAN,
Clerk U. S. District Court,

Southern District of California.

By R. B. CLIFTON,
Deputy.

[Endorsed] : Filed Feb. 20, 1942 [30]
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[Title of District Court and Cause.]

PETITION FOR APPEAL

To the Honorable Campbell E. Beaumont, Judge of

the United States District Court, Southern

District of California, Central Division:

Respondent Diesel Screw "Blue Sky" and the

claimants Tom Mason, Marco Cvitanich and Mitchell

Cvitanich, and each of them, respectfully pray that

they and each of them may be permitted to take an

appeal from the final decree entered in the above

court on the 20th day of February, 1942, to the

United States Circuit Court of Appeals, for the

Ninth Circuit, for the reasons specified in the as-

signment of errors which is filed herewith and your

petitioners desire to supersede the execution of said

final decree, and herewith tender a bond in such

amount as the court may require for such purpose,

and pray that a supersedeas be allowed as part [31]

of the allowance of said appeal and the amount of

the bond fixed so as to operate as a supersedeas.

Dated at Los Angeles, California, this 28th day

of February, 1942.

LASHER B. GALLAGHER,
Proctor for Respondent and

Claimants.

[Endorsed]: Filed Feb. 28, 1942. [32]
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[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS

Now come the respondent Diesel Screw ''Blue

Sky" and the claimants Tom Mason, Marco Cvit-

anich and Mitchell Cvitanich and hereby assign the

following errors in the above entitled proceedings

:

I.

The District Court erred in finding that while

the libellant was engaged in the service of his said

ship he slipped from a ladder and part of the equip-

ment of said ship and the adjoining wharf, severely

injuring his left arm and shoulder.

II.

The District Court erred in finding that at the

time of libellant 's injury he was engaged in the

service of his ship. [33]

III.

The District Court erred in finding that the libel-

lant was injured while he was subject to any call of

duty as a member of the crew of the ''Blue Sky".

IV.

The District Court erred in failing to make any

finding whatever with reference to the issue that

the libellant was injured while doing his duty and

obeying the commands of the master of the vessel.

V.

The District Court erred in not finding in ac-

cordance with the uncontradicted evidence that the
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libellant was not iii the service of the ship at the

time of his injury.

VI.

The District Court erred in not finding in ac-

cordance with the uncontradicted evidence that the

libellant, on the day of the accident, had completed

any and all possible service to the ship at a time

not later than 12 o'clock noon and that for the sole

and exclusive pleasure of the libellant he unneces-

sarily loitered and remained on t]ie vessel until

sometime between 1:30 P. M. and 2 P. M. of said

day.

VII.

The District Court erred in finding that the libel-

lant was entitled to a l/17th lay or share of fish

caught and sold during the Sardine season subse-

quent to September 22nd, 1939.

vin.
The District Court erred in finding that the libel-

lant is entitled to demand and have the ship pay

his expenses incurred in and about his support from

September 22nd, 1939, to July 12th, 1940. [34]

IX.

The District Court erred in finding that the libel-

lant was entitled to any maintenance whatever for

any time whatever.

X.

The District Court erred in finding that there is

due the libellant for maintenance, the sum of
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$431.00 with interest at the rate of 7% per annum
from July 12th, 1940, or for any sum whatever

either with or without interest.

XI.

The District Court erred in finding that all and

singular or all or singular the premises are true.

XII.

The District Court erred in finding that the

premises are within the Admiralty jurisdiction of

said court.

XIII.

The District Court erred in finding that the libel-

lant was entitled to a 1/17 lay or share of the entire

proceeds of the Sardine season subsequent to Sep-

tember 22nd, 1939, for the reason that the Sardine

season included many voyages and if a seaman is

injured while in the service of a vessel he is entitled

at most to wages only to the end of a particular

voyage and is not entitled to wages to the end of

the period of employment which may have been

agreed upon and which may include many voyages.

XIY.

The District Court erred in finding that the sub-

ject of the action was within the Admiralty juris-

diction for the reason that the exclusive remedy of

the libellant was within the exclusive jurisdiction

of the Industrial Accident Commission of the State

of California or the United States Employees' Com-

pensation Commission. [35]
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XV.

The District Court erred in concluding that libel-

lant is entitled to a judgment against respondent in

the sum of $1130.78 as wages for the Sardine season

ending on or about the 1st day of March, 1940, with

interest thereon from said March 1st, 1940, at the

rate of 7% per annum and for the additional sum

of $431.00 as maintenance from September 22nd,

1939, to July 12th, 1940, with interest thereon from

July 12th, 1940, at the rate of 7% per annum.

XVI.

The District Court erred in not concluding that

the libellant is not entitled to recover any sum what-

soever from the respondent "Blue Sky" or from the

claimants, or any of them, and in not concluding

that the libel should be dismissed with costs to the

respondent and claimants.

Dated: Los Angeles, California, this 28th day of

February, 1942.

LASHER B. GALLAGHER,
Proctor for Respondent and

Claimants.

[Endorsed]: Filed Feb. 28, 1942 [36]
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[Title of District Court and Cause.]

ORDER ALLOWING APPEAL

The ])etition of respondent Diesel Screw

''Blue Sky" and claimants Tom Mason, Marco

Cvitanich and Mitchell Cvitanich, for an appeal

from the final decree entered in the above entitled

cause on the 20th day of February, 1942, is hereby

granted and the appeal is allowed.

It Is Further Ordered that a certitied transcript

of the record herein be forthwith transmitted to the

United States Circuit Court of Appeals for the

Ninth Circuit, and

It Is Further Ordered that upon petitioners fil-

ing a bond in the sum of Three Thousand Five Hun-

dred Dollars ($3,500.00), with sufficient surety or

sureties and conditioned as required by law, the

same shall operate as a supersedeas of the decree

made and entered in the above cause, and shall

suspend and stay all further [37] proceedings in

this court until the determination of said appeal

to the said United States Circuit Court of Appeals.

Dated at Los Angeles, California, this 28th day

of February, 1942.

C. E. BEAUMONT,
United States District Judge.

[Endorsed] : Filed Feb. 28, 1942. [38]
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[Title of District Court and Cause.]

BOND ON APPEAL
(Supersedeas and for Costs.)

Know All Men By These Presents:

Whereas, respondent Diesel Screw 'Blue Sky"

and claimants Tom Mason, Marco Cvitanich and

Mitchell Cvitanich have, and each thereof has ap-

pealed or is about to appeal from that certain final

decree heretofore made and entered in the above

entitled cause on February 20th, 1942; and

Whereas, Fireman's Fund Indemnity Company,

a corporation, organized and existing imder and by

virtue of the laws of the State of California and

qualified to act as a surety in this Court, is held

and firmly bound unto the libellant herein and unto

whom it may concern in the sum of Three Thousand

Five Hundred Dollars ($3,500.00), for the payment

of which well and truly to be made it does hereby

bind itself, its successors and assigns firmly by these

[39] presents and agrees that in case of default

or contumacy on the part of the said appellants,

Diesel Screw ''Blue Sky", Tom Mason, Marco

Cvitanich or Mitchell Cvitanich, execution may issue

against it, its goods, chattels and lands;

Now, Therefore, the condition of this obligation

is such that if the above named appellants shall

prosecute their appeal with effect and answer all

damages and costs if they fail to make their plea

good, then this obligation shall ve void; otherwise

the same shall be and remain in full force and

effect.
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Dated: Los Angeles, California, this 28tli day of

February, 1942.

FIREMAN'S FUND INDEMNITY
COMPANY.

By L. H. SCHWOBEDA,
Attorney-in-Fact.

Examined and recommended for approval as pro-

vided in Rule 13.

LASHER B. GALLAGHER,
Proctor for Appellants.

I hereby approve the foregoing bond this 28th

day of February, 1942.

C. E. BEAUMONT,
U. S. District Judge [41]

State of California,

County of Los Angeles—ss.

On this 28th day of February, 1942, before me,

M. E. Beeth, a Notary Public in and for said

Comity, State aforesaid, residing therein, duly com-

missioned and sworn, personally appeared L. H.

Schwobeda known to me to be the person whose

name is subscribed to the within instrument as the

attorney in fact of

Fireman's Fund Indemnity Company

and acknowledged to me that he subscribed the

name of Fireman's Fund Indeimiity Company

thereto as principal, and his own as attorney in fact.

In Witness Whereof, I have hereunto set my hand

and affixed my official seal, at my office in the said
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County of Los Angeles the day and year in this

certificate [first above written.

(Seal) M. E. BEETH,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires March 23, 1945 [40]

[Title of District Court and Cause.]

NOTICE OF FILING BOND ON APPEAL

(Affidavit of Service by Mail—1013a, C. C. P.)

State of California,

County of Los Angeles—ss.

T. Johnson, being first duly sworn says: That

affiant is a citizen of the United States and a resi-

dent of the County of Los Angeles; that affiant is

over the age of eighteen years and is not a party

to the within and above entitled action; that affi-

ant's business (residence) address is: 458 South

Spring St. Los Angeles, California, that on the 6th

day of March, 1942, affiant served the within Notice

of Filing Bond on Api^eal on the libellant in said

action, by placing a true copy thereof in an en-

velope addressed to the proctor of record for said

libelant at the office address of said proctor, as fol-

lows:* ''David A. Fall, Esq., 333 West Sixth St., San

*Here quote from envelope name and address of

addressee.
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Pedro, California"; and by then sealing said en-

velope and depositing the same, with postage thereon

fully prepaid, in the United States Post Office at

Los Angeles, California, where is located the office

of the proctor for the person by and for whom said

service was made.

That there is delivery service by United States

mail at the place so addressed or** (and) there is

a regular communication by mail between the place

of mailing and the place so addressed.

T. JOHNSON.

Subscribed and sworn to before me this 6th day

of March, 1942.

(Seal) ENES SARYELLO,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed Feb. 28, 1942. [42]

[Title of District Court and Cause.]

NOTICE OF APPEAL
The respondent and claimants hereby appeal and

each of them appeals to the United States Circuit

Court of Appeals for the Ninth Circuit from the

final decree of this court entered herein on the 20tji

'When the letter is addressed to a post office

other than "Los Angeles," strike out ''and";

when addressed to ''Los Angeles," strike out
or."
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day of February, 1942, and from each and every

part of said decree.

Dated: February 28th, 1942.

LASHER B. GALLAGHER,
Proctor for Respondent and

Claimants.

[Endorsed] : Filed Feb. 28, 1942 [43]

[Title of District Court and Cause.]

NOTICE OF FILING BOND ON APPEAL
To the libellant and to his Proctor David A. Fall,

Esq:

You and Each of You Will Please Take Notice

that the bond on the appeal herein was approved by

the Honorable C. E. Beaumont and was filed in the

office of the Clerk of the District Court of the

United States, for the Southern District of Cali-

fornia, Central Division, on the 28th day of Feb-

ruary, 1942, and said bond was executed and given

by the Fireman ^s Fund Indenmity Company, a cor-

poration, authorized to execute surety bonds pur-

suant to the laws of the State of California and said

bond is by reference thereto made a part hereof

and a copy of said bond is attached hereto and

marked Exhibit '*A".
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Dated: Los Angeles, California, this 6th day of

March, 1942.

LASHER B. GALLAGHER,
Proctor for Respondent and

Claimants. [44]

[Title of District Court and Cause.]

(Affidavit of Service by Mail—1013a, C. C. P.)

State of California,

County of Los Angeles—^ss.

T. Johnson, being first duly sworn says: That

affiant is a citizen of the United States and a resi-

dent of the County of Los Angeles; that affiant is

over the age of eighteen years and is not a party

to the within and above entitled action; that affiant's

business address is: 458 South Spring St., Los

Angeles, California, that on the 6th day of March,

1942, affiant served the within Notice of Filing Bond

on Appeal on the Libellant in said action, by plac-

ing a true copy thereof in an envelope addressed

to the proctor of record for said libellant at the

office address of said proctor, as follows:* ''David

A. Fall, Esq., 333 West Sixth St., San Pedro, Cali-

fornia"; and by then sealing said envelope and de-

positing the same, with postage thereon fully pre-

paid, in the United States Post Office at Los An-

*Here quote from envelope name and address of

addressee.
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geles, California, where is located the office of the

proctor for the person by and for whom said service

was made.

That there is delivery service by United States

mail at tihe place so addressed or** (and) there is

a regular commimication by mail between the place

of mailing and the place so addressed.

T. JOHNSON.

Subscribed and sworn to before me this 6th day of

March, 1942.

(Seal) ENES SARVELLO,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed]: Filed Mar. 6, 1942. [45]

[Title of District Court and Cause.]

PRAECIPE

To the Clerk of the above entitled Court

:

I hereby request that the record on appeal in the

above entitled cause include the following:

1. Libel

2. Claim of Tom Mason, Marco Cvitanich and

Mitchel Cvitanich.

**When the letter is addressed to a post office

other than ''Los Angeles," strike out ''and";
when addressed to "Los Angeles," strike out

"or."
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3. Order releasing Diesel Screw "Blue Sky"

her tackle, apparel, engines and furniture etc. to

claimants Tom Mason, Marco Cvitanich and Mitchell

Cvitanich.

4. Answer of respondent and claimants.

5. Opinion and order for judgment filed March

31st, 1941.

6. Findings of fact and conclusions of law.

7. Final decree.

8. Petition for appeal.

9. Assignment of errors. [46]

10. Order allowing appeal.

11. Supersedeas and cost bond.

12. Notice of appeal.

13. Citation and service of citation, copies of

petition for appeal, notice of appeal and assignment

of errors.

14. Notice of filing bond on appeal and affidavit

of service by mail.

15. Testimony of libellant taken in court of:

Dr. J. H. McCracken

Tom Mason

John Evanisevich

Marco Bodich

16. All of libellant 's exhibits.

17. Testimony of claimants and respondent taken

in court of:

Jack Fabulich

Jerry Marinkovich

Mate Marinkovich
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Marko Cvitanich

Tom Mason

Jack Joncich

18. All of respondent's exhibits.

19. Statement of proctor for libellant as shown

in Reporter's Transcript, from and including line

1, page 145 to and including line 10, page 146.

20. Stipulations between proctors, from and in-

cluding line 20, page 173, to and including line 1,

page 176 of Reporter's Transcript.

21. All written stipulations which have been or

shall be entered into by and between proctors for the

respective parties, and orders of the United States

District Court based thereon, prior to the completion

and transmittal of the record on appeal to the Clerk

of the Circuit Court of Appeals for the Ninth

Circuit. [47]

22. Praecipe and affidavit of service by mail.

Dated: Los Angeles, California, this 9th day of

March, 1942.

LASHER B. GALLAGHER,
Proctor for Respondent and

Claimants.

(For Affidavit of Sendee by Mail: See back of

Cover.) [48]
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[Title of District Court and Cause.]

(Affidavit of Service by Mail—1013a, C. C. P.)

State of California,

County of Los Angeles—ss.

T. Johnson, being first duly sworn says: That

affiant is a citizen of the United States and a resi-

dent of the County of Los Angeles; that affiant is

over the age of eighteen years and is not a party

to the within and above entitled action; that, affiant's

business (residence) address is: 458 South Spring

St., Los Angeles, California, that on the 9th day of

March, 1942, affiant served the within praecipe on

the libellant in said action, by placing a true copy

thereof in an envelope addressed to the proctor of

record for said libellant at the office address of said

proctor, as follows:* ''David A. Fall, Esq., 333 West

Sixth St., San Pedro, California"; and by then

sealing said envelope and depositing the same, with

postage thereon fully prepaid, in the United States

Post Office at Los Angeles, California, where is

located the office of the proctor for the person by

and for whom said service was made.

That there is delivery service by United States

mail at the place so addressed or** (and) there is

'Here quote from envelope name and address of

addressee.

^*When the letter is addressed to a post office

other than "Los Angeles," strike out "and";
when addressed to "Los Angeles," strike out
"or."
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a regular commmiication by mail between the place

of mailing and the place so addressed.

T. JOHNSON.

Subscribed and sworn to before me this 9th day of

March, 1942.

(Seal) ENES SARVELLO,
Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Filed Mar. 10, 1942. [49]

LIBELLANT'S EXHIBIT No. 1

14) It is agreed by the parties hereto that when

crew members are hired, they are hired for the

season and may be discharged only for good cause

shown. This is the acknowledged custom in the fish-

ing industry on the Pacific Coast.

(A) It is further agreed that any member of

the crew who fails to bring the boat to its home

port as provided herein shall pay the owner the

sum of $24.00 who may hire someone in his stead

and should the owner sell or charter said boat and

not return same to its home port, then in that event

the owner agrees to pay the crew transportation in

the amount of $24.00 provided, however, said mem-

ber or said crew wishes to return to said port. If

no additional men are [54] hired to man said boat

back to its home port then the amount collected
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by said owner shall be equally divided among the

members of the crew on said boat. [55]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK
I, R. S. Zimmerman, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify that the foregoing

pages numbered from 1 to 58 inclusive contain the

Original Citation and full, true and correct copies

of: Libel hi Rem; Monition and Attachment with

Return of Service; Claim of Owners; Order for

Release of Vessel; Bond for Release; Answer of

Respondent and Claimants; Amendment to Answer;

Orders for Judgment; Stipulation as to Value of

Maintenance; Findings of Fact and Conclusions of

Law; Fmal Decree; Petition for Appeal; Assign-

ment of Errors; Order Allowing Api:)eal; Bond on

Appeal; Notice of Appeal; Notice of Filing Bond
on Appeal; Praecij^e for Apostles on Appeal; and

Original Respondent's Exhibit "A" and Libellant's

Exhibit No. 1, which together with the reporter's

transcrix)t of testimony transuiitted herewith con-

stitute the apostles on appeal to the United States

Circuit Court of Appeals for the Ninth Circuit.

I do further certify that the fees of the clerk for

comparing, correcting and certifying the foregoing

record amount to $7.55, which amount has been paid

to me by Appellants.
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Witness my hand and the seal of the said District

Court this 21st day of March, A. D. 1942.

[Seal] R. S. ZIMMERMAN,
Clerk.

By: EDMUND L. SMITH,
Deputy.

[Title of District Court and Cause.]

REPORTER'S TRANSCRIPT OF TESTIMONY
AND PROCEEDINGS ON TRIAL.

Appearances

:

DAVID A. FALL, Esq.,

For Libelant.

LASHER li. GALLAGHER, Esq.-,

For Respondents.

Los Angeles, California, Wednesday,

October 23, 1940.

J. H. McCRACKEN,

a witness called by and on behalf of the Libelant,

having been tlrst duly sworn, testified as follows:

Direct Examination

\ij Mr. Fall:

Q. Your name is Dr. J. H. McCracken?

A. That is correct.

Q. Doctor, you are an M.D., are you^

A. I am.
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(Testimony of J. H. McCracken.)

Q. From what school are you a graduate"?

A. From the Johns Hopkins in Baltimore.

Q. And you are admitted to practice in the State

of California? A. I am.

Q. How long- have you been practicing in the

State of California?

A. Approximately 11 years.

Q. In what particular branch, if any, do you

specialize ?

A. General practice, with about 50 or 60 per cent

industrial surgery.

Q. You have had occasion, in your practice, to

treat Mr. Evanisevich ?

Mr. Gallagher: Just a moment, if your Honor

please. [2*] In view of the fact that this witness is

called out of order may I have the benefit of any

objections which might possibly be made to the

testimony of this witness in the event he were not

called out of order? In other words, I believe the

testimony will show in this case that a hospital

certificate was offered to the libelant, and that he

refused it. Under those circumstances I imderstand

the law precludes him from making any claim

for either maintenance and cure or for medical

expense.

The Court: I don't think that the court can give

you any benefit, Mr. Gallagher, that you don't have.

If the law gives it to you, you are entitled to it.

[*Page numbering appearing at top of page of original Reporter's
Transcript.]



vs. John Evanisevick 51

(Testimony of J. H. McCracken.)

Mr. Fall: Will you read the question?

(Question read by the reporter.)

A. I have.

Q. When was that, Doctor?

A. I first saw the patient in September of 1939.

Q. What part of September, do you recall?

A. On the 26th.

Q. On the 26th? A. 9/26/39.

Q. Where did you see him, Doctor?

A. I first saw this patient at my office on that

date.

Q. At that time did you make an examination of

him? A. I did.

Q. What did you observe on your examination?

[3]

The Court: What was that date, Doctor, please?

A. That was 9/26/39.

The Court: Will you read the question?

(Question read by the reporter.)

A. The examination revealed considerable swell-

ing and hemorrhage in the soft tissues of the left

leg and upper arm, and a diagnosis was made of a

severe sprain of the left shoulder.

Q. By Mr. Fall : Did you take the x-rays ?

A. I did.

Q. What did the x-rays reveal, if anything?

A. The x-rays were essentially negative, and did

not show any fracture into the shoulder joint.
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Q. Was there any discoloration of the left shoul-

der or of the arm? A. There was.

Q. What was the nature of thaf?

A. The discoloration extended from about the

mid-clavicle region, about half way between the

shoulder and the neck; extended straight to the

shoulder and down the arm to the elbow. The patient

has stated

Mr. Gallagher: We will object to any repetition

of what the i:)atient stated, if your Honor please,

on the gromid that it would be hearsay, and would

not 2>i'ove that any event which may have been re-

peated to the doctor actually took place or occurred.

[5]

Q. By Mr. Fall: I will ask the doctor what, if

any, history did you obtain from the patient at

that time?

Mr. Gallagher: That is objected to upon the

gromid it is immaterial, and would not prove any

fact about any of the events therein related to the

doctor.

The Court : As I understand, it is not offered for

that purpose, it is simply offered for the purpose

of laying a fomidation for the doctor's conclusion.

Mr. Fall: That is correct, your Honor.

The Court : As to his condition only "?

Mr. Fall: Yes.

A. The patient stated that on 9/22, four days

previous to coming to my office, as I recall it, it was
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in going off tlie ship his foot had slipped and his

weight fell against tlie left shoulder, or in trying

to support himself it was necessary for him to hold

on with the left arm, and his entire weight went

against this shoulder.

Q. Did you then give Mr. Evanisevich any treat-

ment ?

Mr. Gallagher: That is objected to, if your

Honor please, upon the ground that it is immate-

rial; no proper fomidation laid, in this, that there

is no evidence proving, or tending to prove, that

an}- service rendered by Dr. McCracken was not

available to the libelant by recourse to the Public

Health Service utilities maintained by the United

States Government, and in support of that objection

I call your attention to the decision in the Calmar

case. [5]

(Discussion)

The Court: You may proceed with some other

phase.

Mr. Fall: As to this witness, your Honor?

The Court: Until the court gets that volume.

Q. By Mr. Fall: Was the man disabled at the

time that you first saw him? A. He was.

Q. Did he tell you that his employment was

that of a fisherman, seaman? A. He did.

Q. In your opinion how long was the man totally

disabled from continuing his w^ork as a fisherman

and seaman, as a result of this condition you found

on the 26th day of September, 1939?
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A. Up until approximately the 15th of July, of

1940.

Q. Had the man at that time completely recov-

ered from his injury? A. No, he had not.

Q. What was his condition at that time ?

A. May I ask, do you mean the middle of July?

Q. The middle of July of 1940, yes.

A. The patient still had a small amount of

atrophy of the muscles of the left upper arm. and

forearm, and also of the scapula. There was also

some limitation on abduction or movement of the

arm away from the body laterally.

Q. Was there any other limitation? [6]

A. Backw^ard motion of the arm, trying to place

the thumb here up on the back, was also restricted.

Q. Have you examined Mr. Evanisevich lately?

A. I have.

Q. When was the last time you examined him?

A. I examiued him on yesterday morning.

Q. Was there any improvement in the condition

between last July 15th, and yesterday morning?

A. There was.

Q. Will you tell us the condition you found

yesterday morning in your examination?

A. There was no atrophy of the left upper arm

or forearm at that time, and only a very slight

atrophy of the scapula. The motions have im^jroved

considerably since the exammation m July, and

abduction now is carried out to approximately 120

degrees as compared to 160.
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Q. The improvement in the amomit of atrophy

indicates what to you, Doctor?

A. It indicates the patient has been using his

arm in order to rehabilitate these muscles of this

extremity.

Q. As a matter of fact, you instructed him to

use the arm as much as he could ^ A. I have.

Q. And the fact that the atrophy has been re-

duced indicates that he has been carrying out your

instructions, isn't that so. Doctor? [7]

Mr. Gallagher: That is objected to upon the

ground that it calls for surmise and conjecture. It

means that he has been taking some exercise, but

the doctor can't say that he has followed out all the

instructions ; the doctor may have instructed him to

do a lot of work.

The Court: Read the question.

(Question read by the reporter.)

The Court: Sustained.

Q. By Mr. Fall: If he had not been exercising

his arm, and using it, what would you have expected

to have found on your examination yesterday, that

is between the time of your examination in July

and yesterday"?

A. Well, we would expect to find a condition

similar to that of July, or certainly some atrophy

from the disuse of that extremity.

Q. And the change indicates though that he has

been using the arm? A. It does.
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Q. Doctor, in your opinion, is the limitation of

motion that you found the first time permanent?

Mr. Gallagher: That is objected to, if your

Honor please, upon the ground that it is immaterial.

This is not an action for damages for bodily in-

jury. The only issues, as I understand the plead-

ings, are a claim to share or lay, and a claim for

medical services, and a claim for maintenance, and

that decision that I called to your attention would

[8] preclude the libelant in this case from having

any maintenance at this date in any event, or from

this date on. There is no allegation anywhere in this

libel that he was injured by reason of any failure

on the part of the vessel.

(Discussion)

The Court: The Court will overrule the objec-

tion. If the Court is later convinced by a considera-

tion of the law that the evidence should not be

considered by it, it will be governed accordingly.

You may answer.

Mr. Fall : Will you read the question ?

(Question read by the reporter.)

A. I can only state it in this way: That during

the last few months there has been considerable im-

provement, and I think there will continue to be

improvement in the way of further use of this

arm.

Q. Let us go back to the time when you first saw

the man, on the 26th day of September. At that
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time did you treat the man? A. I did.

Mr. Gallagher: That was the same question, if

your Honor please, that was brought up, and I

assume that the object of this testimony is to find

out what his services were worth; is that correct,

counsel ?

Mr. Fall: Both that, and the necessity of show^-

ing that he was disabled.

Mr. Gallagher: So far as the object of the evi-

dence [9] deals with the contention that the libelant

is entitled to recover for the cost of services, I object

to that part of the evidence uj)on the ground that

there is no evidence proving, or tending to prove,

that the type of service which was given by the

doctor to the libelant was not available to the libel-

ant by recourse to the facilities of the United States

Public Health Service, and as the court said in the

Calmar case, particularly the part which I read to

your Honor, the court takes judicial notice of the

fact that these services are available to seamen, and

that they are free of charge, and it seems to me that

the plaintiff would first have to show that he could

not get those services, or that the type of service

which he needed was not available to him by re-

course to the federal facilities. Otherwise, that lan-

guage means nothing.

(Discussion)

The Court: Where you gentlemen are so far

apart on your ideas of the law, I think the court

should give further consideration to the matter, so
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this evidence will be received with the same under-

standing as that heretofore referred to, and the

court will' overrule the objection.

(Question read by the reporter.)

Mr. Gallagher: I believe, if your Honor please,

it is necessary to still take exceptions in these ad-

miralty proceedmgs, because the rules of civil pro-

cedure specifically provide they are not available to

admiralty matters; so the respondent will save an

exception to the ruling just made [10] by the court.

Q. By Mr. Fall: What was the treatment,

Doctor ?

Mr. Gallagher: That may be subject to the same

objection?

The Court: Yes, if it is agreeable to Mr. Fall.

Mr. Fall: Yes.

Mr. Gallagher: And the same exception?

The Court : The same ruling and, of course, your

exceptions are allowed, Mr. Gallagher, without any

ruling by the court.

Mr. Fall: I will be willing to stipulate, to save

Mr. Gallagher's time and the court's time, that in

all this particular examination of the doctor, with

reference to treatment given, it may be stipulated

that an exception was requested and allowed.

A. The treatment consisted of diathermy and

partial immobilization by means of a sling.

Q. How often did he return to your office, if he

did return, for treatment?
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A. He was seen approximately every other day

for a period of nine or ten months, np until around

the 12th of July of this year.

Q. Did the treatment consist of similar treat-

ment as you have described heretofore?

A. The treatment varied a little bit in that at

first it was chiefly diathermy, and later, manipula-

tion V, ith massage, but the diathermy was continued

over a period of [11] about nine months.

Q. After the 12th day of July did you request

him to return?

A. I did. I asked him to come in occasionally

to let me observe the extremity, and to see whether

or not there had been any improvement.

Q. Since the 12th day of July have you given

him any treatment, or did he return merely for

observation ^

A. He was seen again on 9/11/10, and again yes-

terday.

Mr. Gallagher: I move to strike out the answer,

if your Honor i^lease, on the ground that it is not

responsive to the question, and is extremely am-

biguous. Counsel asked him w^hether he gave him

treatment, or he returned merely for observation,

and the answer was that he was seen on two occa-

sions. That does not tell whether the doctor treated

him or looked at him.

Mr. Pall : Maybe I can have the doctor elaborate.

Q. What was done?
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A. I can answer that by saying he was exam-

ined, and not treated at that time.

Q. With reference to the condition that you find

at the present time, you say you expected to find

imj^rovement. Is there any improvement, or any

particular thing, that should be done to give the

man the improvement tJiat you believe you should

expect ?

Mr. Gallagher: That is objected to upon the

gromid that [12] it has already been asked and

answered, if your Honor please. The doctor has

said that there should be improvement by the mere

further use of the arm, and no other treatment.

The Court : I think that is what he said.

The Witness: Yes.

Mr. Fall : If that is so I will withdraw the ques-

tion. I did not recall that.

Q. Doctor, what is the amount of your bill for

services that you have rendered to Mr. Evanisevich

for this particular injury?

Mr. Gallagher: That is objected to upon the

ground that it is immaterial, there being no show-

ing yet to support a finding that it was necessary

for the libelant to obtain medical care or attention

from any private physician, or that the services

which were rendered by the doctor were not avail-

able to the libelant by recourse to the United States

Public Health Service, free of charge.

The Court: That is embodied m your j)revious

objection, I think, Mr. Gallagher.
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Mr. Gallagher: Very well.

The Court: And the court stated that it would

like to give further consideration to the matter, and

that if it reaches the conclusion that it is not to be

considered the court will not consider it. You may

answer.

Mr. Gallagher: May we have an exception? [13]

A. For the services rendered in the treatment

of the patient, it amounts to $347.00.

Q. By Mr. Fall : Doctor, is that the reasonable

value of the services so rendered?

A. I think so, yes.

The Court: You say you think so?

A. I will state this: that he has been charged

at the rate of $3.00 ijer treatment, and in this is

included the x-rays that were taken earlier.

The Court: The question is, you should loiow

whether that is the reasonable value.

A. It is reasonable, yes.

Q. By Mr. Fall: Doctor, what kind of dia-

thermy was given to Mr.

A. It was in the form of heat waves that were

applied to the shoulder and arm.

Q. Is that short wave diathermy? A. Yes.

Q. Do you know whether or not the United

States Public Health Service at San Pedro has a

short wave diathermy set?

Mr. Gallagher: That is objected to as calling for

the conclusion and opinion of the witness; no fomi-
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elation laid. He would first liave to say whether he

had been there during the time the treatment was

being given, and had been all through the facilities.

Mr. Fall: I asked him whether he knew or not.

He can [14] answer the question one way or the

other.

The Court: That would ask him to pass on his

own qualifications.

Mr. Fail: It is a preliminary question, to deter-

mine whether or not they did have short wave

diathermy.

The Court: Read the question.

(Question read by the reporter.)

The Court: You may answer.

A. I do not know\

Mr. Fall: That is all.

Mr. Grallagher: No question, except one: What

was the date of the last treatment which you actu-

ally gave the libelant here"?

A. The last treatment was on 7/12/40—July

12th. [15]
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TOM MASON,

a witness called by and on behalf of the libelant,

having been first duly sworn, testified as follows:

The Clerk: State your name, please.

A. Tom Mason.

Direct Examination

By Mr. Fall

:

Q. Mr. Mason, what is your occupation?

A. Fisherman.

Mr. Fall: Incidentally, I am calling this witness

as an adverse witness. He is one of the claimants

in this case.

Mr. Gallagher: I challenge the right of counsel

to do that. This is an in rem proceeding, and the

claimant is not, as such, a party to this action.

Mr. Fall: The claimant verified the answer here,

and if he certainly is not a party, I ask that the

answer be stricken, because he is not a proper

person to verify the answer.

(Discussion)

(An adjournment was taken until 1:30 o'clock

p. m. of the same day.) [16]

Afternoon Session

1 :30 P. M.

Mr. Fall: I believe comisel has become satisfied

that his objection would not be well taken, and I

understand he has withdrawn it.

Mr. Gallagher: I cannot find any cases, but I

can conclude, this being almost the same as a nega-
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five proceeding, that the same rule should apply.

The Court: The court calls attention to the fact

that the vessel is named about three different ways

in the pleadings. I think the answer calls it the

''Blue Sky."

Mr. Gallagher: It is the ''Blue Sky."

Mr. Fall: We will stipulate that it is the "Blue

Sky."

TOM MASON
recalled.

Direct Examination

resumed.

Q. By Mr. Fall: Mr. Mason, you are the cap-

tain of the "Blue Sky," are you?

A. That's right.

Q. And one of the owners thereof?

A. That's right.

Q. Were you captain of the "Blue Sky" during

the entire year 1939? A. I was.

Q. During 1939 did you employ Mr. Evanisevich

[17] as one of the crew of the "Blue Sky"?

A. Strictly I don't know how to explain that.

Really, he came on there through friendship. When
he called me from the other boat, he make a motion

like this to me, and I looked at him, and I make a

motion again like this; and that's the end of it.

The Court: Read the question, Mr. Dewing.
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(Question read by the reporter.)

The Court: Do you understand the question?

A. I do.

The Court: Answer yes or no; then you may

explain your answer. A. O. K. Yes.

The Court: Now, if you have any explanation

you may give it.

A. The explanation, with hiring, I didn't defi-

nite tell him yes or no; only through mention

through friends. A friend was telling him he got

an oi)ening here on my boat, if he wants to come

to fish for me.

The Court : After that did he work on the boat ?

A. He has.

The Court: After you had, whatever this con-

versation was, whether by word of mouth, or what-

ever it was, did he come and work on the boat?

A. Yes, about three months after that.

Q. By Mr. Fall: When did he go to work on

the boat? [18] A. April 15.

Q. Then you fished tuna?

The Court: What year? A. 1939.

Q. By Mr. Fall: You employed him for the

season, did you, the tuna season?

A. The tuna season, yes.

Q. What did you do when the tuna season fin-

ished ?

A. We didn't do nothing; stayed idle about ten

days.
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Q. Then what did you do?

A. Then I call everyone, that we were going to

work on the sardine next.

Q. You called the members of your crew to-

gether, is that it?

A. I have, and Mr. Evanisevich say he can't

come for a day.

Mr. Gallagher: May I have the answer?

(Answer read by the reporter.)

Q. By Mr. Fall: When did that conversation

take place? A. The next day, the 16th.

Q. Pardon?

A. The next day of the conversation, the next

day that I called everybody to come down on the

boat.

Q. What day did you call everybody to come

down to the boat?

A. From about September 21. [19]

Q. September 21? A. 1939, yes.

Q. When did you come back from Mexico, at

the end of your tuna season?

A. I don't remember right now.

Q. You broke down your clutch, didn't you,

while you were in Mexico? A. Yes.

Q. Then you came back and worked fixing the

clutch, didn't you?

A. That year it was—I don't remember whether

we did that in 1939 or not.

Q. Do you remember that on the morning of

the 22nd day of September, of 1939, you had just
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repaired the clutch at that time, and you took the

boat out to try to see how the chitch was working?

A. No, that was after that.

Q. What did you do on the morning of Sep-

tember 22, 1939?

A. We was working with that.

Q. You were working on it?

A. Yes, hauling the net out of garage down to

the wharf.

Q. What did you do the day before?

A. The day before we didn't do anything.

Q. When did you get back from Mexico? [20]

A. I don't remember if I came—from my book

I can tell you.

Q. Where is your book?

A. Down at home.

Q. That is in San Pedro? A. Yes.

Q. You can have that here for us tomorrow

morning, can't you?

A. No. I have stated the day and everything.

Q. Will you biing that ])ook here tomorrow^

morning ?

Mr. Gallagher: I submit, if your Honor please,

if we can get through—this is the fishing season,

and they came down for this trial only, and they

want to leave this afternoon. I can't see what dif-

ference it makes as to the day they fixed the clutch.

It doesn't seem material enough to keep the whole

crew here.
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Mr. Fall: These men were working on the boat

continuously from the time that the boat got back

from Mexico to the time this man was injured; I

will show from his own records.

The Court: Proceed.

Q. By Mr. Fall : You hired Mr. Evanisevich to

fish for the sardine season, didn't you?

A. Naturally, when he was on the boat, and I

didn't sign nobody on; he just continued.

Q. He continued on and it was the intention

that he was [21] hired for the sardine season, isn't

that correct?

A. Accordmg to their staten^ent, yes.

Q. According to what?

A. To their agreement they drew.

Q. You had an agreement witli the fishermen,

didn't you?

A. You can ask Mr. Evanisevich he made it

himself.

The Court : Just answer the question.

A. Yes.

Mr. Gallagher: I think he is talking about the

agreement between the union and the boat owners,

is that right? A. That's right.

The Court: Proceed.

Q. By Mr. Fall: You were a member of the

Boat Owners Association, were you not?

A. That's right.

Q. Your representative negotiated the agreement

^vith the fishermen in the month of March, 1939 ?
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Mr. Gallagher: That is objected to, if your

Honor please, upon the ground that the contract

between the Union and the Boat Owners is not ap-

plicable in an action of this kind. Title 46, Section

531, the United States Code Annotated, states what

kind of an agreement nnist be made with fishermen,

and that agreement must be made in writing; it must

be made with the master and must provide for a

share of the fish caught.

Mr. Fall: If your Honor please, that section

does not [22] limit the right of the boat owners to

enter into a contract, and the main purpose, though,

for the admission of this agreement, is to show there

was a custom in the fishing industry that when a

man is employed ui3on a boat he is employed for

the whole season. I think Mr. Mason has so stated

though, that the man was employed for the whole

season.

The Court: He stated he was employed for the

tmia season. A. That's right.

Q. By Mr. Fall: The tuna season; then for the

sardine season, when he called him back, is that

correct?

A. No, I did not tell him to come down; I told

him to continue working. I did not say I hired him

for the season.

Q. What did you call him down there for?
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A. I called him down there—usually every one

of them told me, if there was anything to be done,

or anything like that, to let them know.

Q. You were preparing your boat to go out for

the sardine season? A. Yes.

Q. And you called Mr. Evanisevich down to

work on the boat, didn't you?

A. Yes. He did not come, either.

Q. He came the next day, didn't he? He told you

he couldn't be down there the first day?

A. That's right.

Q. He came down the next day? [23]

A. Yes, sir, about 10:00 o'clock in the morning.

Q. He worked all day, didn't he?

A. Not quite.

Q. He had worked ten days before that, hadn't

he? A. No.

Q. Are you sure of that?

A. I am positive.

Q. Where were you on the morning of Septem-

ber 22nd, last year?

A. The 22nd, I was at home.

Q. You were at home ? A. Absolutely.

Q. You don't know whether the boat was taken

out though to try out the clutch that morning, do

you? A. No, the boat was not out.

Q. You were not there, were you?

A. No, I was not.

Mr. Fall: I ask the answer bo stricken, because

it shows that he is not competent to testify to that.
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The Court: It may go out.

Q. By Mr. Fall: The rest of the men that you

called clown the morning of the 21st stayed on the

whole sardine season, didn't they?

A. That's the same with them, as I did with

him; the same thing.

Q. You called them down to work for the season,

that's [24] correct, isn't \i%

A. Yes, that's correct.

Q. And they worked for the season?

A. Some of them did.

Q. What ones did not?

A. Mr. Evanisevich did not.

Q. That was because he was injured?

A. Not that; because he refused.

Q. He refused? A. Yes.

Q. When did this happen?

A. After he got injured he promised me he will

come; he did not want to, and he refused.

Q. Let us have that again.

The Court: Read the answer.

(Answer read by the reporter.)

Q. By Mr. Fall: After he was injured he did

not come down to work on the boat I

A. No, when I called him we were leaving for

San Francisco. He stated that he could not go with

us, and he told me that he got injured on the boat,

which I didn't know a thing about it.

Q. What date was that that you went to San

Francisco? A. The 29th.
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Q. On the 29tli? A. That's right. [25]

Q. When was the first time you had a conversa-

tion with Mr. Evanisevich after the 22nd of Sep-

tember, 1939, if you had any since that time?

A. Well, we had a conversation on the boat dur-

ing work, and five days, from the 21st to the 26th,

he was working four or five days on the boat, on a

net; then the last day of the work he asked me if

I would allow him to go on a vacation; that he had

to go on accomit of his health, either to the Mur-

rieta Springs; he has to go for a week, or if he

doesn 't go there he has to go to the Marine Hospital

in San Francisco, whether I like it or not.

Q. This was the 26th you say?

A. Along about the 27th, something like that.

I couldn't remember exact the date, but it's near

there, a day before or after.

Q. You say he worked five days before that?

A. From the 22nd, when I called him down to

come on the boat.

Q. He worked on the 22nd, 23rd, 24th, 25th and

26th? A. Yes.

Q. Whereabouts were you on the 23rd of Sep-

tember, last year? A. I was on the boat.

Q. You were on the boat?

A. On the 23rd, yes.

Q. You weren't on the boat on the 23rd, were

you? [26]

The Court: What is the answer? A. Yes.

Q. By Mr. Fall: How about the 24th 1
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A. Yes.

Q. The 24tli you went in to Los Angeles, didn't

you? A. Not me.

Q. One day between the 21st and the 24th you

were m Los Angeles, weren't you? A. Not me.

Q. Were you on the boat every day between

the 21st and the 27th? A. Yes.

Q. Pardon?

A. The 22nd and the 27th, yes.

Q. You were on the boat every day?

A. Yes.

Q. Maybe I misunderstood you before. I under-

stood you to say you weren't on the boat on the

22nd. A. On the 22nd, yes.

Mr. Gallagher: I object to this upon the ground

it is immaterial what counsel's understanding was.

It doesn't seem to relate to any material issue.

Mr. Fall: Mr. Reporter, may we have you read

the record with reference to the answer to my
question ?

(Record read by the reporter.)

A. The 22nd ; that is right. [27]

Mr. Fall: I want his testimony earlier, as to

whether or not he was on the boat on the 22nd.

The Court: I understood him to say he was not

there on the 22nd.

Mr. Fall: There is no question about it .

The Witness: That's right.

The Court: You were not there on the 22nd?



74 Tom Mason, et al.

(Testimony of Tom Mason.)

A. That's right. He got me mixed up. The 22nd,

that's right; I started working on the 23rd.

Q. By Mr. Fall : What makes you say you were

on the boat on the 23rd'?

Mr. Gallagher: I object to that, if your Honor

please, as immaterial.

The Court: Sustained.

Q. By Mr. Fall : Is there anything particularly

that makes you recall the 23rd day of September of

last year"?

Mr. Gallagher: I don't want to keep objecting,

your Honor, but I can't see what in the world this

has to do with the issues raised by the pleadings

here; that is, whether this man was injured in ser-

vicing the ship, or whether he is entitled to main-

tenance and cure and his doctor bills. Whether this

man was on the boat on September 23rd can't pos-

sibly have anything to do with that.

The Witness : Absolutely not.

The Court: It doesn't appear to the court to be

material, but sometimes, Mr. Gallagher, as you

know, the court doesn't [28] know what the cross

examiner has in mind.

Mr. Fall: I will state right now that the reason

is this : Mr. Evanisevich did not work one day after

he was injured, on the 22nd, and this man here now

says that Mr. Evanisevich was there five days after-

wards. I am trying to test the man's memory, which

I am certainly entitled to, to determme how he
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remembers, or why he remembers, and if he really

does remember.

Mr. Gallagher : The witness has testified that the

libelant worked about five days just before they left

for San Francisco, as I understood his testimony.

Now, whether it was the 22nd or the 27th of Sep-

tember, may be a mistake made by the witness.

The Court: He has corrected it so far as the

22nd is concerned. Overruled. You may answer.

A. No, there wasn't anything particularly.

The Court: Read the answer.

(Record read by the reporter.)

Q. By Mr. Fall: What day of the week was

the 23rd of September of last year?

A. My God, man, I don't remember. I can't keep

all that in my memory.

Q. What date was the 24th—what day of the

week ?

A. I don't know. We are fishermen; not mind

readers.

Q. What time did you go out to the boat on the

24th?

Mr. Gallagher: I object to that, if your Honor

please, [29] upon the gromid that it is a waste of

the time of the court.

The Court: I think so. I am gomg to limit the

cross examination on that point. Are you sure, Mr.

Mason, that the libelant, Mr. Evanisevich, was there

at work on the 23rd of September?
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A. It is in my mind that the evening we went

to San Francisco he was.

Q. You don't have any independent recollection

of it? A. No, I haven't.

Q. Just a minute. You stated a few minutes ago

that he was there on the 22nd, the 23rd, 24th, 25th

and 26th. Now, you have changed your testimony as

to the 22nd. You weren't there; you don't know

whether he was there or not?

A. Yes; I corrected it. I wasn't there.

Q. Were you there the 23rd ? A. Yes, I was.

Q. Were you there the 24th ?

A. That's right.

Q. The 25th and 26th? A. That's right.

Q. Was he there all of those days, or were you?

A. Yes.

Q. What is your answer? A. Yes.

Q. By Mr. Fall: Do you have any independent

recollection of anything that happened during the

time that recalls [30] to your mind at the present

time that he was there?

A. He was working alongside of the rest of

them, alongside of me; that's all I can say. I don't

have any other jjarticular recollection, except as I

spoke just a while ago, that he asked me for a

vacation, and he said he was going to go ahead,

whether I liked it or not; he was going to take it.

Q. You said on one occasion he refused work?

When was that that he refused work?
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A. He refused work v;lien I called him to come

back to work.

Q. What date was that?

A. That was way late in October, the 25th, when

we got back from San Francisco.

Q. About a month or so later?

A. That's right.

Q. By Mr. Fall : Did you ever pay Mr. Evanise-

vich for his work that he did there in September?

A. I have offered to pa}^ him for what he did;

for the work he did on the boat, but he refused.

I offered him $1.00 an hour, $12.00 a day, and he

refused it.

Q. When was the next time you had a conver-

sation with Mr. Evanisevich? After you left to go

to San Francisco you say he told you he had to go

on a vacation?

A. That's the day we put the net on the boat,

about the 27tli, that he wants to go on a vacation;

on the 29tli [31] we left for San Francisco.

Q. Did you have a conversation with him then

on the 29th?

A. On the 28th, in the evening, I called him

up to come down to the boat. He told me "I can't

do it." He brought the clothes down there on the

boat, and everything, and says for me to go ahead,

and ''I will be up there in a couple of days."

Mr. Fall: I ask that that be stricken, as being

hearsay, what his brother told him.

A. No.
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The Court: Who told you?

A. He told me himself; Mr. Evanisevich.

Mr. Fall: I understood he said his brother.

The Court: He said the libelant.

Mr. Fall : I withdraw the request.

Q. Is that all the conversation you had on that

occasion ?

A. He explamed to me how he got hurt.

Q. Yes.

A. And I begged him to come down to the boat.

The next morning he came down to my back yard.

Q. What date was that?

A. The 29th. And he swung his arm forth and

back, and says "My arm is getting fine. I will be

up there in a couple of days." I told him if he

could send his son up [32] too, and he says, "My
son is working" and he says, "Well, you can put

anybody in my place, if you can't get along without

me." He says, "I \\dll be up there in a few days.

The doctor told me there was nothing wrong with

my arm." So that's the end of it. He took his

clothes down on the boat. That was the end of the

conversation I had with him until I returned.

Q. When you returned, when was that?

A. The 25th of October.

Q. Did you have a conversation with him then?

A. I had.

Q. Where was that?

A. Right in my back yard.
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Q. Who else was present!

A. Four or five men; my father-in-law, mother-

in-law; we were sitting on the back porch.

Q. What time of the day was it?

A. In the evening, aromid 5:30.

Q. What was the conversation?

A. He came there and asked me ''How is every-

thing?'' I asked him "How is your arm getting

along?" He said, "Fine. I will be up there", and

he promised me he will be up there in a couple of

days. He was swinging his arm, and he says, "I can

do a lot of work. The only thing, I can't raise my
arm clear straight uj) in the air, but the rest of it

I can do it", and he chewed the rag there, and he

went [33] off and left me. As soon as he got home

he called me on the telexjhone again. I asked him

what was the matter, and he demanded me for the

share, and I told him that the crew and myself,

wiien we made the figure, the day we made the

figure, that we not give nobody a share, according

to the boy that got hurt on the boat before. He got

hurt, and he didn't get that share, and Mr. Marin-

kovich got hurt, and when Mr. Evanisevich was

employed on the boat, and he didn't give it to Mr.

Marinkovich either.

The Court: We won't take up time on immate-

rial matters.

Q. By Mr. Fall: Was that all of that conver-

sation ?
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A. That was all the conversation. I said he was

ashamed to ask me for a share. I say the boys pay

you for the groceries, and me and the boys, we are

going to pay you for your work that you did on

the boat; give you a dollar an hour. We put down

$12.00 a day, and we are paying you for your board,

M'hen he was employed on the boat, \Yhich we did

pay him for his board.

The Court: Is that part of the conversation.

A. That is right. And I made the check to him,

and offered him $60.00 for the five days work. Mr.

Evanisevich completely refused me. He said, ''No,

I am not accepting that for the simple reason I

want a share." I says, ''It is not my fault; the boys

decided that way, that they are not going to give it

to you, because you didn't give it to Mr. Marin-

kovich. [34]

Q. By Mr. Fall: That was all this conversa-

tion on the telephone? A. Absolutely.

Q. Is that all the conversation ?

A. That's all we had for the present time.

Q. You have told us all the conversation you

had on the 25th, in your back yard?

A. Yes.

Q. Did you have any conversation with him again

after that? A. One month later again.

Q. When was that?

A. On November 24tji.

Q. What day of the week was that?
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A. The 24th.

Q. What day of the week was that?

Mr. Gallagher: I object upon the gromid that

the calendar is the best evidence of that.

A. I don't know what it was.

The Court: He stated he doesn't know.

Mr. Fall: I want to see how his recollection is.

Q. Where did you have the conversation with

Mr. Evanisevich?

A. It was usually the telephone. I won't show

him no more in my house.

Mr. Fall: I ask that that be stricken, "I won't

show [35] him any more in my house."

The Court : It may go out. Tell us what conver-

sation took place on the telephone.

Q. By Mr. Fall : Will you tell us what the con-

versation was?

A. It's the same conversation that I spoke just

a minute ago. He was demanding for the share.

Q. What did you tell him?

A. I told him I could do nothing for him, because

the boys, they said they were not going to give him

anything, because he didn 't give nothing to the other

members of the crew.

Q. Was that all the conversation?

A. He was talking something here and there ; he

needs money, and this and that. I didn't pay atten-

tion much to that.

Q. That was all the conversation then ?
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A. Yes.

Q. When did you next have a conversation with

him?

Mr. Gallagher : I submit, your Honor, that these

conversations, are not of any probative value, and

I submit it is wasting the time of the court.

Mr. Fall : Your Honor, I have something definite

in mind with reference to these conversations, in

view of some statements coimsel has made.

The Court: You may proceed. Don't take any

more time [36] than necessary.

Q. By Mr. Fall: I want to know all the con-

versations that took place after November 24th.

tWhat was the next conversation?

A. The next conversation, I don't think we have

any conversation any more.

Q. You never had any conversation after that,

did iyou?

A. I don't recall when we have any more.

Q. You didn't have any other conversations with

him than you have told us about?

A. Yes, on November 24th he stated if I don't

give him the share that he will sue me, and I told

him that I knew that; that after the fourth day I

arrived in San Francisco the people wrote to some

of my members, that Mr. Evanisevich had no inten-

tion to go to work ; that he was going to sue me for

the season, and he was going to take it easy.

Q. Is that all the conversation you had with him

on that occasion?
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A. Yes ; that was the same day, the conversation.

Q. You have told us all of the conversations that

you had with Mr. Evanisevich after the 22nd day

of September of last year?

A. That's right.

Q. There isn't anything you haven't told us

about those conversations ?

A. No; that is all I can remember. [37]

Mr. Fall: That is all.

Cross Examination

Q. By Mr. Gallagher: (Showing witness docu-

ment.)

Mr. Fall: I object to the witness being shown

that at this time. It is certainly self-serving. He has

testified that he had no other conversation, and

undoubtedly this is an attempt now to contradict

his own testimony.

The Court : If he stated he had no other conver-

sations, would be a proper time, if it is a matter of

refreshment of his memory, for his memory to be

refreshed.

Mr. Gallagher: That is what I thought.

Q. Mr. Evanisevich, I hand you a paper, and

ask you if you ever saw that before?

A. I did, and I made it myself.

Q. You made it out yourself?

A. That's right.

Q. What did you do with it when you made

it out?
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A. I offered it to Mr. Evanisevich.

Mr. Fall: To which we object upon the ground

that the proper foundation has not been laid for

this conversation.

The Court : He asked him what he did with it.

A. I offered it to Mr. Evanisevich.

Q. By Mr. Gallagher: Where were you when

you offered that paper to Mr. Evanisevich ?

A. Right in my back yard. [38]

Q. Wliat did Mr. Evanisevich say when you of-

fered him that paper?

A. He say '^I don't want it."

Mr. Gallagher: I offer it in evidence, if your

Honor please.

Mr. Fall : What date was this ?

A. September

Mr. Fall: Just a minute. Please don't refresh

your recollection at the present time.

Mr. Gallagher : I submit counsel has no right to

tell the witness what to do and what not to do, if

your Honor please. If he has any objection he should

address himself to the court.

Mr. Fall : Your Honor, maj^ this particular paper

be withdrawn so the witness might testify from his

own recollection before he looks at the paper as to

what date this was?

The Court: We will proceed in an orderly way.

If it is necessary to refresh his recollection, and it

is a memorandum made by himself, he may do so.

Mr. Fall: May I have the witness on voir dire?
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Mr. Gallagher: I can ask him a few other ques-

tions.

Q. Mr. Mason, did you offer this paper to Mr.

Evanisevich before you went to San Francisco on

the sardine season, or afterwards?

A. Before. When I came back in my yard, and

he told me the story he got hurt, I offered him, and

he refused, and [39] say he got his private doctor;

that he was directed to Dr. McCracken. I say it is

foolish to spend the money which would get the

medical free, and you could take this and go down

to the Marine Hospital. If you can't go down I will

take you down to the Marine doctor, and save you

the money, but he says he don't want the bond;

that he go to a private doctor.

Q. Do you recall the exact date when you left

for San Francisco in the ''Blue Sky" for the sar-

dine season of 1939?

A. Yes, I recall now; it comes to my mind that

it was the 29th we were going to leave, and I had

had some business to attend to, and we left the

next morning, the 30th.

Q. What time in the morning or night? What
time did you leave for San Francisco on September

30, 1939, was it morning or night?

A. It was afternoon, aroimd about 3:00 or 4:00

o'clock.

Q. How long after you offered this hospital

certificate to the libelant here did you leave for

San Francisco? A. The next day.
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Mr. Fall: To which we object. There is no evi-

dence that it was offered to him before he left for

San Francisco.

The Witness: Yes.

Mr. Gallagher: He so testified, your Honor.

A. Yes, sir, it was offered.

The Court: It is overruled. Read the question.

(Question read by the reporter.) [40]

A. I offered the same day that I was going to

leave for San Francisco, but I postponed, and we

left the next day. I made it the next day, and I

told Mr. Evanisevich, when he rejected it, that I

was going to leave it in my house, and any time he

wants it he can come down and get it.

The Court : Was it the next day you went to San

Francisco ?

A. That's right.

Mr. Gallagher: I offer that in evidence, if your

Honor please.

Mr. Fall: To which we object, your Honor, as

being self-serving.

(Discussion.)

The Court: Overruled. Let it be received and

marked Respondents' Exhibit A.

Mr. Fall: May we have an exception?

The Court: Yes.

Q. By Mr. Gallagher: I show you what pur-

ports to be a check dated September 24, 1939, drawn

on the Bank of America, San Francisco. Sate
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whether or not that is the check that, you gave or

offered to Mr. Evanisevich for the five days work?

A. That's right.

Mr. Fall : To which we again object, your Honor.

The testimony is that the offer was made by tele-

phone, and again, at most, the check is merely self-

serving.

Mr. Grallagher: He said he had a couple of con-

versations, [41] your Honor.

Mr. Fall: He limited the time to this conver-

sation on the telephone.

Q. By Mr. Gallagher: Where were you when

you offered this document, this piece of paper, to

Mr. Evanisevich? A. I was right at home.

Q. Where was Mr. Evanisevich?

A. At home, and over the phone we have a con-

versation, and he flatly refused, and demanded full

share.

Q. You did not offer it to him by hand then?

A. No, I have not.

Mr. Gallagher: I will withdraw the offer. That

is all.

The Court: Do I understand, so far as this cer-

tificate is concerned, you actually handed it to him,

or offered it to him, and your handing it to him

he refused it?

A. Yes, he refused it, and said he had a private

doctor. If you will permit me, your Honor

The Court: No.
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A. O.K.

Mr. Gallagher: I have no other questions.

Redirect Examination

Q. By Mr. Fall: How much did each member

of the crew of the ^'Blue Sky" earn during the

sardine season that commenced in September of

1939?

Mr. Gallagher: That is objected to, if your

Honor [42] please, upon the ground that it, is im-

material. If the libelant would be entitled to any-

thing at all, he would only be entitled to a share of

that one trip or voyage, and not for every trip that

was made during the season, not performing any

work at all.

(Discussion.)

The Court: I think the court will overrule the

objection.

Q. By Mr. Fall: How much did each man of

the crew earn for his share for the sardine season,

beginning September 1939? I guess it was about

October 1st before you started to fish.

A. No, later than that.

The Court: I don't hear you.

A. Later than that. We started October 10th,

on account of we had a strike up there for about

15 days.

Q. By Mr. Fall: What was that amount?

A. It was the amount—I have two figures here,

one of which shows $1169.33. That includes with
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Mr. Evanisevicli the first month he wasn't with us,

and we divided ten shares instead of eleven.

Q. $1169.36?

A. That's on ten shares basis, and on eleven

shares basis it is $1136.07.

Q. That is if Mr. Evanisevich had been with

you?

Q. By the Court: That's on the basis of the

division of eleven shares? [43]

A. That's right.

Q. The other figure was on the basis of ten

shares? A. That's right.

Q. By Mr. Fall : The men actually got $1169.36 ?

A. That's right, $1169.33.

Q. How much did the men get for the first

dark? A. $344.12.

The Court: Does that represent on the basis of

a division of ten? A. Ten, that's right.

The Court: $344.12?

A. That's right.

Q. By Mr. Fall: Did you figure that as the

division of eleven too? A. No, we didn't.

Q. On the basis of eleven?

A. I figured afterward what comes to eleven,

is $312.83. That comes into eleven.

The Court: $312.83?

A. That's right.

Q. By Mr. Fall: How do you arrive at the

difference there of $32.00 on one dark, whereas

the difference on the whole season was only $36.00?
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A. I didn't get it.

Q. As I get your figures, the difference betiWeen

ten and eleven share basis for the season was only

$36.00, or [44] a little bit less than $36.00—$35.00

and some cents.

The Court: I think you had better not go into

figures. Just find out what the amounts were. It,

would be a matter of computation. Let me ask you

this question : For the total season was it $11,360.70 ?

Do you have the total?

A. No, I haven't the total for the season. I just

have

The Court: $11,633.90, that's ten shares.

Q. By Mr. Fall: You are familiar with the

terms of tlie contract that the boat, owniers entered

into with the fishermen in 1939, are you not?

A. There are a few details I can say, which I

got in our meeting, but I can't tell you all the de-

tails, that I am familiar with them.

Q. I will show you one paragraph here, para-

graph 14. Are you familiar with this paragraph?

Mr. Gallagher: Just a minute. I object to that

upon the ground that it is immaterial what is in

the contract; unless it is in evidence you can't use

it as the basis of a question, and get it in backward.

There is no offer of the contract yet. If your Honor

will look at it you will see that it is not made with

the members of the crew; it is a contract made be-

tween the union, of which this libelant may or may
not have been a member, and the boat owners, but
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that contract would not be competent proof of any

fact in this case. It doesn't purport to be a contract

of [45] employment. In any event, as I understand

the rule, you cannot use a portion of a document

as the basis of a question unless the document is in

evidence.

The Court: I don't think there is any question

about it.

Mr. Fall: I will withdraw the question, your

Honor.

Q. Mr. Mason, were you a member, in 1939, of

the Fishermen's Cooperative Association

f

A. Yes.

Q. And did you authorize your representative,

Mr. Marko Bodich, to enter into a working agree-

ment with the United Fishermen's Union of the

Pacific?

Mr. Gallagher: That is objected to upon the

ground that it assumes that somebody named Marko

Bodich is his representative. Furthermore, it calls

for his conclusion and opinion. There are three

claims here, and one man could not possibly under-

write the other two.

The Court: Sustained.

Q. By Mr. Fall: Who is Marko Cvitanich?

A. He is a partner and boat owner.

Q. He is a parter of yours and a boat owner?

A. Yes.

Q. Do you know whether he is a member of the

Fishermen's Cooperative Association?
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A. No, he is not.

Q. How about Manuel Cvitanich, is he a mem-

ber of the Fishermen's Cooperative? [46]

A. No, he is not.

Q. You were captain of the ^'Bhie Sky" during

1939, as I understand you to testify?

A. Yes.

Q. You were the one in control of the boat?

A. Yes.

Q. You were the one that hired the crew?

A. Not all the time. Sometimes my partner,

when he desires, he brings his friend down.

Q. So you take him on the boat?

A. Naturally, when he is satisfied, I would be

too; we agree with each other.

Q. Do you know who Marko Bodich is?

A. All I know Marko Bodich, he is down at the

Fisherman's Cooperative Association. I see him

do\Mi once in a great while, when I go down to the

meeting. Most of the time I don't go; very seldom

do I go to the meetings.

Q. Did you enter into any negotiations, around

the early part of March, of 1939, with the Fisher-

men's Union of the Pacific—United Fishermen's

Union of the Pacific?

A. No, I didn't. We leave that up to our man-

ager. He attends to all of that.

Q. Who is your manager?

A. John Ruzich.

Q. Where is he?

A. He is down in San Pedro. [47]

Q. How do you spell his last name?
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A. Ruzich, R-u-z-i-c-h.

Q. You have been a fisherman out of San Pedro,

and on this coast, for how long?

A. About 15 years.

Q. Can you tell us whether or not it is the

acknowledged custom in the fishing industry on the

Pacific Coast, that when crew members are hired

for fishing they are hired for the season, and may

be discharged only for good cause shown?

A. He might be discharged without good cause.

The Court: Will you read the answer, please?

(Answer read by the reporter.)

Q. By Mr. Fall: Is that custom still in effect?

A. Absolutely. We had that before the union.

It was established in 1934, I think, if I recall; I

don't know.

Q. I show you a signature here on a document

which purports to be a working agreement entered

into by you, as captain of the "Blue Sky", and the

United Fishermen's Union of the Pacific, and Fish-

ermen's Cooperative Association. Is that your sig-

nature? A. Yes, it is. [48]
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JOHN EVANISEVICH,

the libelant, called as a witness in his own behalf,

having been first duly sworn, testified as follows:

Direct Examination

Q. By Mr. Fall: State your name, please.

A. John Evanisevich.

Q. Mr. Evanisevich, when did you start working

as a fisherman on the ''Blue Sky'"?

A. I started to work—they hire me around the

2nd of March.

Q. March of what year?

A. 1939, because they have to overhaul the en-

gine

The Court: Just answer the question: When
did you start f

A. On the 2nd of March.

The Court: If you will pay attention to the

question, Mr. Evanisevich, and just answer the ques-

tion I think we will save considerable time.

Q. By Mr. Fall : When did the tmia season end ?

A. The end of the tuna season?

Q. Yes.

A. It was the tuna season for that time I was

with them, to the last part of August.

Q. Of 1939? A. Yes. [51]

Q. What did you do after that?

A. We was in Mexico, and by the end of the

tuna, for ourselves, we was broke dowTi in Mexican

waters, and then we can to Pedro and had about
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16 tons of fish. We stayed there a day, or something

like that, and he wants to fix the clutch because he

has the clutch broke down, and we came to Pedro

on account of that.

Q. Did you work on the boat after you got back ?

A. Yes.

Q. How long did you continue to work on the

boat after you returned from Mexico ?

A. We was overhauling the clutch.

The Court: Read the question, Mr, Dewing.

(Question read by the reporter.)

A. Oh, around about part of September, until

I got injured, almost every day.

Q. By Mr. Fall: Almost every day until you

got hurt ? A. Almost every day.

Q. Was there a period of ten days that you did

not go down to work in the boat?

A. No, sir ; a day or two, but not ten days.

Q. Was there an occasion that Mr. Mason called

you to come down on the boat, on the 21st day of

September, and you told him that you didn't want

to come down?

A. The 21st day of September?

Q. Yes [52]

A. I can't tell you exactly the date, but by that

time, tliey was to work before we started to fix the

clutch; after we fixed the clutch, we was working

on the clutch, and somebody attended the nets for

the sardines, and after the nets were dry, we started

;
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and we did little things, one day or another day,

until the clutch was all right; then after we fixed

the clutch

The Court: Wait a minute. Read the question,

Mr. Dewing, and the answer.

(Record read by the reporter.)

The Court: I think you had better direct this

witness' attention to particular matters.

Q. By Mr. Fall: Mr. Evanisevich, will you

please pay attention to the question, so that you can

answer just the question, and don't go into other

matters other than just what I ask you. Did Mr.

Mason call you to go down to w^ork on the boat, on

the 21st day of September, 1939?

A. I couldn't remember if he called me a cer-

tain date, but if he called me I always go to the

boat, if it is necessary.

Q. Was there any occasion that he called you

to go down to the boat that you did not go down

to the boat?

A. No, sir, every time he called me I went.

Q. Had you worked on the boat several days

before you were hurt?

A. We was hanging the nets before I got hurt,

three or [53] four days.

Q. Did you work continuously three or four days,

before you got hurt?

A. Continuous, steady, from 4:00 or 5:00 o'clock
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in the morning until late at night. That was the

kind of a job he wants to fmish

The Court: You have answered the question.

Q. By Mr. Fall: Was that during the hot

weather we had last year?

A. Yes, close to the end of the hot weather. I

can't tell you the date.

The Court : Was that just before you were hurt %

A. Before I got hurt.

Q. How many days before you got hurt?

A. We was working four days steady on the

nets ; with the fish net.

The Court : Very well
;
you worked steadily four

days before you got hurt?

A. Before I got hurt.

Q. By Mr. Fall: On the 22nd of September,

1939, the occasion that you hurt your arm, will you

tell us just what you were doing ?

A. You want me to tell you the truth, and I am

going to tell you. We was hanging the nets, and the

day I got hurt, we went on the boat at 8:00 o'clock;

then we went across the bay. That's the end of it.

[54]

Q. Please pay attention to the question. Mr. Re-

porter, will you read the question again?

(Question read by the reporter.)

Mr. Fall: When you hurt your arm?

A. The day when I hurt my arm we went to test

the clutch in the morning
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Q. I will withdraw the question. How did you

hurt your arm ?

A. How did I hurt my arm? After we was

through with the job, it was around noon time, we

was going to go home, me and three or four guys

there, and the brother of the skipper he went off

the boat. I was going after him. Then I went after

him, and I kept my foot on the step that goes up

to the mast ; then I put one foot on the wharf ; then

I lifted my foot from the step, and I slipped. Then

I got hold with this arm, and hung my body on

the arm.

Q. What did you have hold of with your left

arm?

A. There goes up on the mast one step.

Q. There is a ladder from the side of the boat

that goes up to the mast?

A. There are two cables from the deck up to the

mast.

Q. Cross-bars ?

A. Them pieces of wood for the step.

Q. Were you going to use those steps, before you

went and put your foot on the step ?

A. I was going to put my foot on the step, even

with [55] the wharf, and when T put my foot on

the wharf and lifted my left foot off the step, one

foot slid off, and I got hold of it with arm right

away, so as not to drop and kill myself on the boat.

Q. Did your body drop?

A. My body dropped, yes.
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Q. What happened then?

A. After I dropped, I wasn't able to get on the

wharf to protect myself. Then this hand was hang-

ing on my body.

Q. The left one?

A. Yes. The guy was on deck, and I wasn't able

to pull myself up on accomit of I hurt my arm, and

the guy was there, and he lifted my left foot and

put it on the step; then I got up again; so I was

going off of the boat, and the skipper's brother got

me and bring me to the wharf.

Q. You were going to lunch, did you say?

Mr. Gallagher: I object to that upon the grovmd

it is leading and suggestive. He did not say anything

about limch.

Mr. Fall : I think that is what he testified. Where

were you going?

A. I was going to go home from the boat, be-

cause we were through with that morning's work.

It was so hot, I didn't want to walk up and down,

on account of the weather was so hot. [56]

Q. Were you through for the day?

A. We finished everythmg we had to do before

we leave

Q. Everything had been completed?

A. Everything was completely through.

Q. When did you first go to a doctor?

A. I can't tell you exactly the date, but I guess

the doctor knows. It was Monday morning.
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Q. If Monday morning was the 26th day of

September, 1939, was that the date?

Mr. Gallagher: I submit, if your Honor please,

this will be cumulative. I don't intend to put on any

testimony to contradict Dr. McCracken's testimony

with reference to when he started to treat him, or

how long the treatment lasted.

Q. By Mr. Fall: The 26th was on Tuesday. I

will withdraw it, as long as there won't be any ques-

tion about it. Mr. Evanisevich, at any time after

you were injured

Mr. Gallagher: Just a minute. I didn't say there

wouldn't be any question about Dr. McCracken's

testimony. I still contend that Dr. McCracken's tes-

timony is immaterial in view of the objections I

made about the United States Public Health Service,

and I do not want to have Mr. Fall's statement

that there is no question about Dr. McCracken's

testimony. The same questions remain. All I am
saying is that I don't intend to contradict the doc-

tor, with reference [57] to the commencement of

the treatment, or the treatment which he gave him,

or how long the treatment lasted, or the injuries

that he found.

Q. By Mr. Fall: Did Mr. Mason offer you a

certificate to go to the United States Public Health

Service for treatment?

A. He don't offer me a certificate, but he tells

me through the phone if I want to have a blank

for going to the Marine Hospital, but I went to Dr.

McCracken before, and I never thought
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The Court: Just answer the question. Read it,

and the answer as far as he has gone, please, Mr.

Dewing.

(Record read by the reporter.)

The Court: Go ahead.

Q. By Mr. Fall: When was this conversation

you had with him on the telephone *?

A. He called me up through the phone, that he

was going to leave for San Francisco, and I told

him

The Court : When was it ?

Mr. Fall: When?
A. I don't know exactly. I can't tell you the

date.

Q. Was it before the boat went to San Francisco,

after you had finished getting it ready, or had it

been up to San Francisco?

The Court: Read the answer as far as he has

gone.

(Record read by the reporter.) [58]

A. It was, I believe, before he went to Frisco.

Of course, I couldn't remember the date exactly.

Q. By Mr. Fall: Did you ever have any con-

versation in his back yard, on the 30th day of Sep-

tember, the date the boat had left for San Fran-

cisco, wherein he offered you a certificate to go to

the Marine Hospital of the United States Public

Health Service?

A. No, sir; I never was in the yard before he

went to Frisco.
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Q. Did Mr. Mason ever offer you this*?

The Court: You are referring to

Mr. Fall: To Eespondent's Exhibit A.

A. He never offered, but on the phone to me,

after I told him through the phone

Q. What did you tell him?

The Court: Did he personally hand that paper

to you?

A. No, sir.

Q. Or present it to you in any way?

A. No, sir.

Q. Did you ever see the paper before ?

A. No, sir.

Q. By Mr. Fall: How long have you been a

fisherman on fishing boats in the United States?

A. For over thirty years.

Q. How old are you? A. Fifty-two. [59]

Q. You are fifty-two years old now?

A. Yes sir.

Q. When were you fifty-two?

A. In April, 18th.

Q. Have you ever seen that exhibit I have just

shown you, Respondent's Exhibit A, before this

present time?

A. You mean that blank you showed me here?

Q. Yes. A. No, sir.

Q. Did you ever have any conversation with Mr.

Mason in his back yard, on the 30th day of Septem-

ber, 1939, the day that the boat left for San

Francisco? A. No, sir.
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Q. When was the first time you saw Mr. Mason

after you hurt your arm; about how many days

afterwards ?

A. He went to Frisco, and I happened to come

down by his place, and I went in there, and I told

him all about my arm and he tried to tell me to come

to Frisco. I told him if I could do it I would come

;

if I don't, I don't know.

Q, What was the condition of your arm about

the time the boat left for San Francisco? Could

you use it ? A. No, sir.

Q. At any time did you have your arm in a

sling? A. I had it for three months.

Q. When did you first have your arm in a sling?

A. Two days after I got hurt. [60]

Q. Was it; in a sling when the boat left for San

Francisco? A. Yes, sir.

Q. Did you work on the boat at any time after

your injuries to your arm? A. No, sir.

Q. Did you have a conversation with Mr. Mason

about two days before the boat had left for San

Francisco, wherein he asked you to come down to

the boat?

A. He told me they were going to leave; I don't

know exactly the date. I told him I got hurt. He
wasn't on the boat when I got hurt. I told his

brother; his brother was there, and I thought they

were going to tell him. I don't know.

Q. That is, his brother was on the boat when

you got hurt? A. His brother, yes, sir.
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Q. His brother or brother-in-law?

A. His brother Lamark was on the boat when

I got hurt, and two other guys were present there.

Mr. Gallagher : I think he means the brother-in-

law, your Honor. I don't want to have any uncer-

tainty in the record. I did not know that Mr. Mason

had a brother.

Mr. Fall: Was it his brother-in-law?

A. Brother and brother-in-law.

Q. Was the brother-in-law on the boat'? [61]

A. The brother-in-law was on the boat, and his

brother, Marko Cvitanich. That is what I heard; I

don't know; they called one another brothers.

The Court: Anyway, both the brother and

brother-in-law, or brother, were on the boat when

you got hurt?

A. His wife's brother was on the boat when I

got hurt, and another guy.

Q. By Mr. Fall: Did you ever ask Mr. Mason

for a certificate to go to the United States Public

Health Service? A. No, sir.

Q. You did have a doctor of your own?

A. I went to the doctor when I got hurt. I did

not know right away how much I was hurt, until

everything started being black and blue, and then

I saw Tom Mason

Mr. Gallagher: Wliatever he told him, your

Honor, would be hearsay.

Mr. Fall : Don 't tell anything that you told any-
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body otjier than Tom Mason, or just tell what you

did, without telling what the conversation was.

Q. So after a period of time you went to a doctor

of your own 1 A. Yes, sir
;
yes, sir.

Q. Did you tell Mr. Mason that you had gone

to a doctor? A. I don't [62]

Mr. Gallagher: That is objected to on the ground

that it is immaterial whether he did or did not.

The Court: Sustained.

Mr. Fall: I don't believe so, your Honor. Coun-

sel brought that out in his examination of Mr.

Mason, that this witness had told him that he had

gone to a doctor.

Mr. Gallagher: I don't think that is correct,

your Honor.

The Court: If that is correct as to the state of

the record, I think it is a proper inquiry.

Mr. Fall: My recollection of the testimony was

that Mr. Mason said that when he called him about

this certificate, that he said that his uncle, or,

rather, Mr. Bodich, said that Mr. Mason's micle

had sent him to a doctor.

Q. You say you did tell Mr. Mason, or you did

not tell him, that you had gone to Dr. McCracken?

A. I can't remember anything about every day,

what I was doing, but some I remember.

The Court: Do you remember whether you told

him that ? Just answer yes or no.

A. I don't.

The Court: You don't remember, is that it?
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A. I don't remember.

Q. By Mr. Fall: Do you remember having a

conversation with Mr. Mason on the telephone,

about the day before or the day he left, wherein

the subject of this certificate [63] to the hospital

was talked about?

Mr. Gallagher: I will object to that, if your

Honor please, on the ground that it has already

been testified that he did. He went into that fully.

Mr. Fall: I asked about two questions; I didn't

go into it fully.

The Court: Read the question, Mr. Dewing.

(Record read by the reporter.)

Q. By Mr. Fall : Not that certificate, but wherein

Mr. Mason asked you if you wanted a paper to go

to the hospital? A. Yes.

Q. At that time did you have any conversation

with Mr. Mason regarding going to Dr. McCracken ?

A. No.

Q. Did you ever refuse to go to the United

States Public Health Service for treatment?

Mr. Cxallagher: That is objected to upon the

ground it calls for a conclusion, and it is a self-

serving declaration. He has already testified that he

was oifered a hospital certificate and said he did not

want it.

The Court: Sustained.

Q. By Mr. Fall: Did Mr. Mason ever request

that you go to the United States Public Health

Service %
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Mr. Gallagher: That is objected to on the ground

it calls for a conclusion of the witness, and not

for the conversation. [64]

The Court: I think, in view of the importance

of the matter, that you had better ask for the con-

versation. Ordinarily the court would not consider

that objection good, because w^e would think that a

man would understand the use of the word "re-

quest." That is a matter of common understanding,

but this witness doesn't understand the English

language very well, and it is a matter of importance

ill the case.

Mr. Gallagher: I would suggest that they use

an interjiretei', if there is any question as to his

understanding of the language, because it is an im-

portant part of the case.

The Court: I think, in so far as ordinary lan-

guage is concerned, he appears to understand it, but

he may or may not imderstand the significance of

'

' request.
'

'

Q. By Mr. Fall: Will you tell us all of the

conversation, just what you said, and just what Mr.

Mason said, when the subject of his saying some-

thing about going to the Public Health Service was

talked about?

A. I never talked about that with him.

The Court: I don't think he understands just

what your question is. You stated that Mr. Mason

was talking to you over the telephone, and said

something about a certificate so that you could go
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to the Public Health Service. You stated that?

A. Yes. [65]

Q. That is what Mr. Fall asked you about. What
did you say, and what did he say?

A. It was through the phone. I can't remember

all of what was talked about.

Q. Just what you remember.

A. He was trying to tell me

Q. Not Vv'hat he tried to tell you. What did he

say?

A. He wants to tell me to give me a blank to go

to the hospital.

Q. What did you say?

A. I said to him, "I don't know." I was figur-

ing it won't be necessary to go; like we usually

go to Frisco, if there is anything like that to go,

I thought maybe my arm won't be so long to bother

me.

Q. Did you tell him that?

A. I told him everything about it.

Q. All we want is just what you told him and

what he told you.

A. I can't remember everything we talked about.

Q. Whatever you remember; tell what he said,

and what you said; because we don't expect you to

remember everything; but tell us what did he say

and what did you say.

^Ir. Fall: Go ahead and answer the question.

What did he say and what did you say?

A. He told me through the phone if I want to
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have a blank to go to the hospital. I told him I don't

think it \_66^ is necessary to go to the Marine Hos-

pital, and I says here is the place to go to see what

is wrong with my arm.

Q. As to the Marine Hospital, did he tell you

where the Marine Hospital was, oi- what the Marine

Hospital was?

A. That is mostly in San Francisco; most sea-

men go to the Marine Hospital.

Mr. Gallagher: I move to strike the answer as

not responsive to the question.

The Court: Let it go out. Do you know where

the Marine Hospital is?

A. I know there was one in San Francisco.

Q. Do you know whether there is one anywhere

else?

A. They told me—I don't know when he tell me,

so I go to the doctor here.

Q. Did Mr. Mason tell you anything about it?

A. When he talked over the telephone he didn't

tell me to go any place; he only tells me if I need

a blank to go to the hosi)ital.

Q. By Mr. Fall: You didn't go to the hospital?

A. I didn't go to the hospital.

Q. Any hosjjital?

A. No, no, I just went to Dr. McCracken. That

was all I went for.

Q. What is the condition of your arm at the

present time?

Mr. Gallagher: That is objected to on the ground

[67] it is immaterial, if the court please.
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A. Not very good.

Mr. Gallagher: Dr. McCraeken testified that

whatever the condition is, it will continue to im-

prove, and no further treatments have been given

since July.

The Court : Overruled. You may answer.

Q. By Mr. Fall : AVhat is the condition of your

arm now? A. Not so good.

Q. What do you mean by not so good'?

A. I can't raise it up.

Q. Stand up. Let us see how far you can raise

your arm. Is that as far as you can get your left

arm up?

A. That is as far as I can go with it.

Q. How about forward?

The Court: I think for the purpose of the

record you had better state the movement.

Mr. Fall: In a horizontal—as he lifted his left

arm horizontally it was approximately in a hori-

zontal position, but it didn't go any higher.

The Court : His arm was even with his shoulder ?

Mr. Fall : J ust about even with his shoulder. His

right arm continued up almost vertical Iv. In a for-

ward motion, lifting his arms in front of him, up

above his head, I would .say tliat he had just as

mucli motion in the left arm as lie had in the right

arm.

Q. Bring your arm behind you. [68]

A. That is all I can go with it.

Mr. Fall: The left hand is just about over the
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buttocks on the right side
; j List about even with the

buttocks.

Q. How about the right arm? How far can you

bring that uiJ?

The Court: Take your left hand down, and put

your right hand around there. Can you raise the

other one any higher in the back, the left hand ?

Is that as high as }^ou can raise if? That is as high

as you can go? That is about to his waist in back.

Q. By Mr. Fall: How is your left hand? Do

you Iiave as much grip in that as }^ou do in the

right ?

A. Always since I got hurt, every day I feel a

little more grip in it.

Q. It is getting better ?

A. It is getting better, yes.

Q. Have you almost as much grip in that as

you have in the right hand"?

Mr. Gallagher: That is objected to, specifically

upon the gromid that it is utterly immaterial ^vhat

his condition i.s unless he is at the present time

receiving medical attention, for this reason: The

right to maintenance is co-extensive in time with

the necessity to have medical care and attention.

That is the reason I make the objection that his

present condition is immaterial. This is not an

action for damages for personal injury. [69]

(Discussion.)

The Court: Does that refer to medical care?
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Mr. Fall: That is referring to medical care, yes.

The Court : The objection is sustained.

Q. By Mr. Fall: Were you able to return to

work as a seaman before July 15th of this year—as

a fisherman ?

Mr. Gallagher: That is objected to upon the

ground that it is calling for his conclusion, and a

self-serving declaration.

The Court: Overruled.

A. This year?

Mr. Fall: Yes.

A. I am not able to return l^ack to work yet,

by \\\\ arm and by my feeling in this shoulder here.

The Court: Read the question and answer.

(Record read by the reporter.)

Mr. Gallagher: I don't think the answer is re-

sponsive to the question, your Honor. I move to

strike it out.

The Court : It may go out.

Q. By Mr. Fall: Were you able to return to

worlv as a fisherman before July 15th of this year?

You can answer that yes or no. A. No.

Mr. Gallagher: I object upon the ground that

it calls for his conclusion, and I would like to have

the objection in before the answer. [70]

The Court : It is overruled.

Mr. Gallagher: Exception.

Q. By Mr. Fall: Have j^ou received any money

at all from Mr. Mason as maintenance 1
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A. Not a penny.

Q. Have you received any from him on accoimt

of your doctor bill ? A. No, sir.

Q. Have you received anything from him on

account of your share in the sardine season, or any

part of the sardine season last year?

Mr. Gallagher: That is objected to upon the

ground that it is assuming as a fact that he is

entitled to a share. I will stipulate with counsel

that he has not received five cents since the date of

his injury from Mr. Mason for any j^urpose, for

anything.

Mr. Fall: That he hasn't received anything since

he finished the tuna season last year?

Mr. Gallagher: I don't know about the tuna

season. I am just talking about the sardine season.

Q. By Mr. Fall: Did you receive any money

from Mr. Mason after you finished the tuna season

last year?

A. I don't receive any money from him except

during the tuna season.

Q. Then you liaven't received any money from

him since the tuna season of last year? [71]

A. Not after the tuna season—since the tuna

season. I received the money when I was down in

Mexico two or three trips.

Mr. Fall: Maybe you don't understand. After

you got through fishijig tuna last year

The Court: Doesn't Mr. Gallagher's statement

cover evervthing here?
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Mr. Fall: There is a period of time there.

The Court: I think his intention was to state

that nothing had been paid by reason of these

claims ; is that correct, Mr. Gallagher %

Mr. Gallagher: Yes.

Mr. Fall : If that is the statement, we will accept

the stipulation. That is all.

Cross Examination

Q. By Mr. Gallagher: Mr. Evanisevich, after

you got back from Mexico, on the tuna season, what

work did you do on the boat to finish up the tuna

season ?

A. After we was through with the tuna season

—

we was not through yet, but we had broke down

the

Q. Just a minute. After you got back to Los

Angeles, to San Pedro Harbor, what work did you

do as part of the tuna season, on the boat? Just

tell us that, without telling us '^ After we got back"

and all of that.

A. Unloading tish, and w^ash the boat. [72]

Q. Cleaning the nets?

A. Wo don't have to clean the nets.

Q. Did you clean the nets?

A. We don't have to clean the nets.

The Court : Answer yes or no ; did you?

A. No.

Q. By Mr. Gallagher: When did you get back

from Mexican waters in 1939?
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A. You mean the last trip ?

Q. In 1939, when did you return to San Pedro

from Mexico?

Mr. Fall: Which time?

A. We went three or four times.

Mr. Gallagher : The last time.

A. The last time we was broke down.

Mr. Gallagher: I move to strike the answer

upon the ground it is not responsive to the question.

I asked him when. Do you understand me ?

A. You asked me
Mr. Gallagher: May we have an interpreter,

your Honor?

The Court: I don't tliink it is necessary. Let me

ask just a question or two : You went three or four

times to Mexico last 3^ear? A. Yes.

Q. When did you get back from the last trip?

A. We got back around the last part of August.

That [73] is my figure; maybe it is a little bit

later, maybe sooner, but around that period.

Q. You said the last part of August?

A. The last ])art of August.

Q. By Mr. Gallagher: Wlini was the first work

you did on tlie boat preparing for the sai'dine

season? A. The first work

Q. Not ''we."

A. I was helping them to take the clutch off the

boat, to put it in a thing to fix it up.

The clutch was taken out of the boat?

A. Yes.
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Q. And taken to a shop? A. Yes.

Q. How long was that before you were hurt?

A. That was around about twenty-five days.

Q. How many days did you w^ork on the boat,

taking out tlie clutch? A. We was w^orking

Q. Not 'Sve"; you personally.

A. I was working a day or two days until the

clutch—after we got the clutch

Q. T^et us get one thing at a time. After you

got tlic clutcli out, it was taken up to the shop?

A. It was taken up to the shop.

Q. Did you work on the clutcli in the shop? [74]

A. I don't work on the clutch in the shop.

Q. After the clutch was taken out of the boat,

did you work on the boat before the clutch was

brought back?

A. Wo was doing a little bit of work; not too

much.

Q. Did you personally work on the boat between

the time the clutch was taken out and when the

chitch was brought back to the boat? Yes or no.

A. Yes.

Q. How many days did you personally work on

the boat wliile tlie chitch was out of the boat?

A. We was

Q. How many days were you personally working

on tlie boat between the time the clutch was taken

out and the time it was put back in the boat?

A. J can't tell ,vou exactly how man.y days.

Q. Approximately how many days?
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A. Well, one clay we was working, we was work-

ing for the clutch, to fix it ; another day we was do-

ing a little bit, and another day was the same. And
there comes a time

The Court: I think probably you will save time

to have an interpreter.

(P. Radonich was here sworn as interpreter.)

The Court: You may tell him this, if there is

a question that calls for a yes or no answer, he

should answer it either yes or no; then he may
explain the answer if he [75] desires. You tell him

that. Very well. You may go ahead.

Q. By Mr. Gallagher: You returned from the

last trip to Mexican waters about the end of August,

1959, is that correct?

A. I am not sure about it, but I am guessing.

Q. Do you know whether you got back from

Mexico before September 5, 1939? Please answer

yes or no. A. I am not sure about it.

Q. Your best recollection is that you got back

about the last day of August, 1939, is that right?

Answer yes or no. A. Yes.

Q. Then, about how long after you got back

from Mexico, how many days was it you helped take

the clutch out? A. A couple of days.

Q. Now, on the day of the accident, what work

did you do on the boat, you personally?

A. (Without interpreter) I was myself—I was

fixing what they call the scoop net.

Q. You personally fixed the scoop net ?
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A. (Without interpreter) Yes.

Q. That is a small net ?

A. (Without interpreter) It is the scoop net,

that is round.

The Court: We have the interpreter. You just

answer in your own language. [76]

Q. By Mr. Gallagher: What time did you start

to work on the scoop net ?

A. We went about eight o'clock in the morning

on the boat and we worked about ten or eleven in

the morning.

Mr. Gallagher: I move to strike the answer I

did not ask the witness what they did. I am asking

liim what he personally did, if your Honor please.

A. (Without interpreter) That is what I did

myself.

Q. You personally?

A. Fixed the scoop net. (Without interpreter.)

Q. Just a minute. Let us get it throulgh the

interpreter. You personally worked from eight

o'clock till ten or eleven o'clock on the day of the

accident, fixing a scoop net? Answer yes or no.

A. Not exactly from eight. We got on the boat

at eight o'clock.

Q. You quit working on the fish net, on the scoop

net, at 11 o'clock in the morning, did you not? Yes

or no. x\. Yes.

Q. Between eleven o'clock in the morning, and

twelve o'clock noontime, on the date of your acci-

dent, what did vou do? A. We had our lunch.
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Mr. Gallagher: May I ask your Honor to have

the interi)reter tell the witness, through the inter-

I^reter, that when I ask him what he did, to please

put his answer in [77] the first i^erson, rather than

''we," because I don't know whether the whole

crew may have been doing something, or he alone,

and I would like to get his personal actions ex-

clusively.

Q. What time did you start to eat your lunch,

on the date of the accident ?

A. I can't tell exactly the time, the hour, but

after we finished the work we went to lunch.

Q. Is it your best recollection that you person-

ally started to eat your lunch about eleven o'clock

in the morning on the day of the accident ?

A. Not myself, but the whole crew.

Q. Were you included in the crew that started

to eat lunch at eleven o'clock in the morning on the

day of the accident ?

A. I am not positive if it was eleven o'clock.

Q. Well, did you and the rest of the crew start

to eat your hmch at approximately eleven o'clock

in the morning of the day of the accident ?

Mr. Gallagher: If your Honor please, it is a]v

parent this witness is not answering any of these

questions just yes or no. Your Honor instructed him

to do that, and I ask your Honor again to instruct

him to answer that question yes or no.

The Court: I think that is a proper request.

Read the question. [78]
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(Question read by the reporter.)

Mr. Gallagher: Tell him to answer that yes or

no. A. Yes.

Q. When you got finished with your lunch, was

it approximately twelve o'clock, on the day of the

accident? Answer that yes or no. A. Yes.

Q. What time did you have your accident, ap-

proximately ?

A. Around 1:30; close to two o'clock.

Q. What did you personally do between the time

you finished your lunch and the time you had your

accident ?

A. As you know, it was very hot at that time

and the other ones went away; some of them went

away; I and some of our crew stayed in the boat,

because it was hot. That is all. [79]

Q. By Mr. Clallagher: Mr. Evanisevich, did you,

between the time you finished hmch, on the day of

the accident, and the time of the accident, drink

any beer at all on board the ''Blue Sky"?

A. We had some drinks while we were eating.

Mr. Gallagher: I move to strike the answer out

upon the ground that it is not responsive. Drinks

might be coffee or tea or water. I asked him about

beer.

The Court: It may go out.

Q. By Mr. Gallagher: AYill you repeat the ques-

tion to him? [83]

(Question repeated by the interpreter.)

A. Yes; we had beer, because it was hot.
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Mr. Gallagher: I move to strike out everything

except "Yes".

Mr. Fall: No; I think the rest should remain in

there.

Mr. G allagher : Upon the ground that it is not re-

sponsive to the question.

The Court: Denied.

Q. By Mr. Gallagher: How many cans of beer

did you personally drink that day, before the acci-

dent, after 12 o'clock?

Mr. Fall: To which we object as being improper

cross-examination, and not within the issues of this

case.

The Court: Objection sustained.

Q. By Mr. Gallagher: What did you do between

the time you started to eat lunch and the time you

had your accident?

A. We stayed on the boat, because it was very

hot, and I stayed myself.

Q. What else did you do besides staying on the

boat, from the time you started to have your lunch

and until the time you had your accident?

A. Nothing.

0. Just before you had your accident did you

have your right foot in the rigging? If the court

please, ma}^ we have that answered yes or no?

A. (Without the interpreter) : I was going up

the steps, [84] to go off the boat. What am I

going to answer you then?

The Court: That question calls for a yes or no
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answer. You answer it yes or no, if you can, then

exi^lain your answer.

A. (Without the interpreter) : Excuse me, your

Honor, I want to answer everything, but I don't

know exactly, because

The Court: Read the question, Mr. Dewing.

(Question read by the reporter.)

Mr. Gallagher: May I reframe it, your Honor?

Tlie Court : Yes, you may.

Q. By Mr. Gallagher: Just before you fell did

you have either foot anywhere on the rigging?

(Wi tilout interpreter) :

A. I had one of my feet on the wharf, and one

on the step, to go off the boat.

Q. Which foot did you have on the wharf?

A. The right one.

Q. Did you have the left foot on the rigging?

A. I had the left foot on the rigging.

Q. What did you have in your hand, if anything ?

A. I had my hand here this way.

Q. Did you have a can of anything in either

hand ?

A. No, sir; I don't have no can on my hand.

Q. Isn't it true that just before you fell you

were having an argument with the cook? [85]

A. You want me to tell the story?

Q. Yes or no.

A. I don't have no argument; only talked a little

bit.



vs. JoJm Evanisevicli 123

(Testimony of Jolui Evanisevicli.)

Q. You were talking about a political issue, were

you not?

A. No, sir; just a couple of words, that was all.

Q. Weren't you and the cook talking about tjie

ham and eggs proposition? Yes or no.

A. We were talking, yes.

Q. About the ham and e^g proposition?

A. No, sir.

Q. When you were talking to the cook, didn't

you have a can of beer in your hand?

A. No, sir.

Q. You were not drinking from a can of beer

while you were up there with one foot on the rig-

ging and one foot on the wharf?

A. No, sir ; if you think I was drinking

The Court,: Answer the question.

A. No, sir; I don't have no beer in my hand

then.

Q. By Mr. Gallagher : Did you have a can con-

taining beer, in your hand, between the time you

finished lunch and the time of your accident?

Mr. Fall : If the court please, to which we again

object. I don't see that this is within the issues

of this case; this line of questioning certainly is in

the nature of a [86] special defense, that the acci-

dent occurred by reason of his own misconduct,

and not within the issues of the case.

The Court: I think we will not proceed until

the court determines whether the motion should be

granted to amend.
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Mr. Gallagher: I will state to your Honor that

practically the only testimony that is going to be

given by any of the witnesses produced by the re-

spondent, relates to that issue.

Mr. Fall: What is the rulmg on the motion to

amend *?

The Court: Will you read the observation of

the court, Mr. Dewing?

(Record read by the reporter.)

Q. By Mr. Gallagher: Mr. Evanisevich, where

were you going at the time you were hurt?

A. I was on my way home when we stopped in

town.

Q. As you were going home

Mr. Fall : May I ask that the answer be stricken,

that I was on my way home ?

Mr. Gallagher: I have no objection.

The Court: That part may go out.

Q. By Mr. Gallagher: After your accident you

went on home, did you? A. Yes.

Q. But you stopped in town on your way home,

didn't you? A. Yes. [87]

Mr. Fall : To which we object as being improper

cross-examination, not within tjie issues.

The Court: It has been answered.

Q. By Mr. Gallagher: Where did you stop?

A. Stopped at the Fishermen's Club.

Q. How long did you stay there ?

Mr. Fall: To which we object as certainly im-

material as to what he did after he left the boat.
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The Court: Sustained.

Q. By Mr. Gallagher : When did you go to Dr.

McCracken ?

A. Monday morning, after I got hurt.

Q. What day was the accident *?

A. Figuring it my way, it was Thursday after-

noon, but I don't know exactly the date. I guess

that was it. I think it was Thursday, in the after-

noon.

Q. How many times had you been to Dr. Mc-

Cracken when Mr. Mason told you he would give

you a hospital certificate if you wanted one?

A. I don't know.

Q. When Mr. Mason told you he would give you

the hospital certificate to the United States Public

Health Service, did you tell him you had gone to

Dr. McCracken already?

A. Will you repeat that?

(Question read by the reporter.)

A. I think I did, but I am not positive. [88]

Q. Have you done any work for anybody since

the day of the accident? A. No, sir.

Q. Didn't you take the i)lace of your son on a

fishing boat, between July 1st, last year, and this

date? A. No, sir.

Q. Have you been on a fishing boat?

A. Yes, sir.

Q. HaA^e you been on a fishing boat while it has

been out to sea?
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A. I have been four or five clays on the boat,

yes, sir.

Q. When was that?

A. That was around a period of—I, don'^ know

exactly; I don't remember.

Q. What month?

A. I guess it was May.

Q. What did you do on that fishing boat?

A. Nothing.

Q. What boat was it %

A. The boat '^Hawk".

Q. Who is the master?

A. He is in Frisco now.

Q. I didn't ask you where he was. I asked you

who he was. A. Andrew Xitko.

Q. How do you spell that? [89]

A. X-i-t-k-o.

Q. Was your son on that boat at the same time?

A. Yes, sir.

Q. You and your son were both at sea together

five days? A. Yes, sir.

Q. And you swear positively that you did no

work of any kind ? A. No, sir. [90]
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called as a witness on behalf of the Respondent,

being first dnly sworn, testified as follows:

Direct Examination

Q. By Mr. Gallagher: Mr. Fabulich, what is

your business? A. Fisherman.

Q. Are you presently engaged on the ''Blue

Sky"? A. Yes, sir.

Q. Mr. Fabulich, were you on board the vessel

"Blue Sky" on the day when Mr. Evanisevich had

an accident there? A. Yes, sir.

Q. Do you remember what was being done that

day, on the boat?

A. I know I didn't do nothing.

Q. Were you there when Mr. Evanisevich came

aboard? A. Yes, sir.

Q. Did Mr. Evanisevich do any work on board

the boat that day? A. No.

Q. During the time that Mr. Evanisevich was

on board the boat did you see him drinking any-

thing besides water? [100] A. Yes, sir.

Q. What did you see him drink?

A. He drank beer.

Q. How many bottles or cans?

A. I can't tell exactly, but I know he drank a

few.

Mr. Fall : Just a minute. To which I object

Mr. Gallagher: Just ai)proximately

?

The Court: Mr. Dewing, will you read the last

two or three questions and answers ?
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(Record read by the reporter.)

Mr. Fall: To which we object
—"I can't tell ex-

actly"—everything after that is indefinite.

Mr. Gallagher: I don't mind it being stricken.

The Court: Do you ask that it go out?

Mr. Fall : Yes ; the rest of the answer.

The Court: It may go out.

Q. By Mr. Gallagher: Mr. Fabulich, we don't

want to know exactly how many, but approximately

how many bottles or cans of beer did you see Mr.

Evanisevich drink on the day of his accident, be-

fore his accident happened?

Mr. Fall: To which we object as being immate-

rial. That might have been ten hours before. I don't

believe the question is material.

The Court : Objection overruled.

Q. By Mr. Gallagher: Do you remember the

question ?

A. Yes. He drank a few bottles; I can't tell you

[101] exactly, but at least four or five beers, any-

how, as much as I could see.

Q. Do you remember how the boat was moored

to the dock that day? Was it portside or starboard

side to the dock ? A. Port side.

Q. Did you see Mr. Evanisevich at the time of

this accident? A. Yes, sir.

Q. AVhat was he doing?

A. Well, he climbed to jump on the dock, so we

climbed about two or three feet on the rigging.
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The Court : Will you read the answer, jjlease ?

(Answer read by the reporter.)

A. Then he put one foot on the dock and the

other foot he still kept on the rigging.

Q. By Mr. Gallagher: Where was this rigging

with reference to the length of the boat forward,

amidships to aftf A. What do you mean"?

Q. Where was the rigging located? Was it up

at the bow, at the stern, or in the middle of the

boat?

A. The rigging, iVs on the middle of the boat,

anyhow.

Q. When he clunbed up there on the rigging he

had one foot on the rigging, and one foot on the

dock, and w^hat did he do?

A. Then he stood there for two or three min-

utes. [102]

Q. Bid he have anything in either hand during

that time he was standing there ?

Mr. Fall: To whicli we object as leading and

suggestive.

Mr. Gallagher: I submit it is not leading.

The Court: Will you read the question, please?

(Question read by the rejiorter.)

The Court: 1 don't believe it is leading, Mr. Fall.

Overruled.

A. Yes, sir ; he had a can of beer.

Q. By Mr. Gallagher: Bid he do anything with

the can of beer except hold it in his hand?
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A. He was holding it in his hand, yes, sir.

Q. Was he talking to anybody?

A. He was talking to the cook. The cook was in

the kitchen.

Q. Will you state what he was doing with both

of his hands during the time he was standing there

with one foot on the rigging and one foot on tlie

dock?

A. He was just standing like that, holding the

can of beer in his hand, and talking to the cook,

you know.

Mr. Fall: Indicating his left hand.

A. He just stayed plain with that, holding with

either hand—just plain; not holding anything by

the rigging.

Mr. Gallagher: You mean he wasn't holding onto

the rigging?

A. I mean he was plain, like this, holding the

beer in [103] one hand and the other liand like that.

Mr. Fall : Also indicating the beer was in his left

hand.

Mr. Cxallagher: Are you right-handed or left-

handed ?

A. I guess he had the beer in the right hand.

Mr. Gallagher: I ask that that be stricken.

The Court: It may go out.

A. Yes; he had the beer in the right hand.

Q. By Mr. Gallagher: Was there any other way
to get from the boat onto the deck ?
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A. Yes ; he could have gone on the bow.

Q. Where was the bow with reference to the

level of the deck?

A. The bow was just about the level with the

deck.

Q. Do you remember what Mr. Evanisevich and

the cook were talking about? A. I remember.

Q. What?

A. They were talking about

Mr. Fall: To which we object as incomi^etent, ir-

relevant and inmiaterial, what they were talking

about.

Mr. Gallagher : I think it would go to show wheth-

er he was engaged in any duty he owed to the ship.

He alleges in his libel that he was engaged in per-

forming a command of the master at the time he

fell.

The Court: Sustained. [104]

Mr. Gallagher: We take an exception, and offer

to prove the following: That the entire subject of

the conversation between libelant and the cook re-

lated to a particular issue commonly known as the

Ham and Eggs Plan, which was then about to be

submitted to the voters of the State of California,

and that it has nothing to do with anything pertain-

ing to the ship.

Q. Mr. Fabulich, how long had you known Mr.

EvaniseAdch before the date of his accident?

A. Well, I know Mr. Evanisevich for the last

few years.
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Q. Had you had occasion to see him quite

often ?

A. I used to see him quite often, yes, but I

never had anything like friendship with him, or

anything; just to say hello, hello to each other.

Q. How long had you worked with him on the

same boat?

A. He was on the same boat for just the tmia

season; that is, two or three or four months, I

guess.

Q. During the time that you were on the same

boat with him, did you live on board the vessel?

A. Yes. [105]

Q. Mr. Fabulich, how did you happen to go on

board that day, the day of the accident?

A. Do you mean me?

Q. Yes.

A. Well, I still lived on the boat.

Q. You lived on the boat?

A. Yes; I sleep on the boat; I live on the boat;

that's my house.

Q. Did Mr. Evanisevich liA^e on board the vessel

at that time? A. No.

Cross Examination

Q. By Mr. Fall: How much beer was on board

the boat that morning Mr. Evanisevich was injured?

A. I believe we had two cases of beer that day

on board.

Q. Early in the morning was that beer there?
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A. Early in the morning, yes.

Q. It was brought down that day, wasn't if?

[107]

A. The cook brought it down, yes.

Q. There wasn't any beer on board the boat

before the cook brought the beer on, was there*?

A. No.

Q. So that all that was on board was what the

cook brought? A. Yes, sir.

Q. How many men were there on the boat that

day?

A. Well, I believe eight was on the boat.

Q. As a matter of fact, there were eleven men

on board the boat, weren't they—all of the crew?

I will withdravv that. All of the crew was on board

the boat, with the exception of the skipper, that is

correct ? A. Yes.

Q. And they all had lunch on board the boat?

A. Yes.

Q. In addition to the crew, Mr. Cvitanich was

on board? A. Yes.

Q. So that made eleven on board the boat that

day?

A. No; I told you eight men were on board.

Three was missing.

Q. Who was missing?

A. The skipper and two others.

Q. Who were the other two that were missing ?

A. Two.
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Q. What are their names? [108]

A. By golly, I can't give you the names.

The Court: Read the answer.

(Answer read by the reporter.)

Q. By Mr. Fall: Wa^ Dino Bothidich on board?

A. Yes.

Q. Marko Marmkovich was on board?

A. Yes.

Q. Jack A^itolich was on board, wasn't he?

A. No ; he was not on board.

Q. Where was Jack Vitolich, if you know?

Mr. Gallagher: I object to that upon the ground

that it calls for his imagination. If he wasn't on

board, he can't possibly say where he was.

Mr. Fall: He might have been around the dock

there.

The Court: Did you see him there?

A. No.

Q. By Mr. Fall: How about John Certvich?

A. He was on board.

Mr. Gallagher: What time, counsel?

Mr. Fall : On that day.

Mr. Gallagher: I think it makes a difference if

the witness is thinking about the time of the acci-

dent. Counsel is thinking about 7 or 8 o'clock in

the morning.

The Court: Under the state of the evidence I

think the objection should be overruled.

Q. By Mr. Fall: When you said Jack Vitolich
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was not there [109] you meant at the time the in-

jury happened? A. No, sir.

Q. He was there before that, wasn't he?

A. No; that day he never showed up on the

boat.

Q. He never showed up all day? A. No.

Q. John Vanich was there, is that correct?

Mr. Gallagher: I didn't hear any answer to the

question.

Q. You said yes?

A. John Vanich, yes, he was on board.

Q. How many cans of beer did you have to drink

that day? A. Well, I don't know.

Q. About how many?

A. Two or three beer.

Q. As a matter of fact, you might have had

about foui', didn't you? A. Put it at four.

Q. Four would be about what you had?

A. Yes.

Q. It was a hot day, wasn't it?

A. A hot day, yes.

Q. No one was druiking any wine that day, were

they? A. No, sir.

Q. When did you have your first can of l^eer,

kind of early in the morning ? [HO]

A. I never used to ever drink before I ate my

meal.

Q. You did not have anything before you ate

your meal? A. No.
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Q. But between the time you had your meal and

the time that Mr. Evanisevich was injured you had

about four beers? A. Yes.

Q. How many beers were left there in the galley

after Mr. Evanisevich was injured?

A. I don't know. I can't tell you that.

Q. There were some cans left, weren't there?

A. Maybe, but I don't remember.

Q. Didn't you later on, in the afternoon, have

another can of beer after Mr. Evanisevich had been

injured ?

A. I don't think there was J eft any beer after

everybody went to the boat.

Q. You say }'ou don't remember, is that correct,

that you don't remember whether there was any

beer ?

A. There wasn't any beer any more after every-

body left the boat, because it was all gone.

Q. You did have beer out of the galley, after

Mr. Evanisevich was injured, didn't you?

A. No; I don't think there was any more beer

on the boat when he left.

Q. You are not sure, though?

A. I am not sure, but [HI]

Q. Whereabouts in the rigging did Mr. Evanise-

vich have his foot ?

A. About three feet from the deck.

Q. What did he have it on?

A. On the rigging, you mean?

I'he Court : What part of the rigging ?
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A. The port side.

Q. By Mr. Fall: Did he have it on a step?

A. He have a foot on the step, on the rigging,

on the [113] step, yes.

Q. How far was it from the stei:> that he had his

foot on to the edge of the dock?

A. It could be about two feet, I believe.

Q. About two feet? You said he stayed there

for about two or three miiuites? A. Yes, sir.

Q. Just before he went up the ladder Mate

Marinovich went up the rigging and stepped over

to the dock, didn't he? A. Yes.

Q. He went up the same way Mr. Evanisevich

went up ? A. Yes. [114]

Q. What did Mr. Evanisevich have on the step

in the rigging? A. The left foot.

Q. He had his left foot? A. Yes, sir.

Q. Will you tell us just exactly what happened

after Mr. Evanisevich had been standing up there

two or three minutes?

A. Then for some reason the boat started to

move out to sea.

Q. The boat started to move. Then what hap-

pened ?

A. Then his right foot slipped from the dock,

and I was under him right on the desk, and he

started to fall down, you see, and at the same time

I grabbed him by his leg, aromid here.

Q. What happened to his arms?
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A. At the same time he grabbed himself with the

left hand at the rigging.

Q. He grabbed the rigging with his left hand ?

A. Yes.

Q. Then you put your foot over on one of the

steps of the rigging, didn't you? A. Yes, sir.

Q. Then he climbed up and went on the boat,

didn't he?

A. Then he climbed up again, and I jumped on

the dock.

The Court: Will you read the last few questions

and answers? [115]

(Record read by the reporter.)

Q. By Mr. Fall : As a matter of fact, Mr. Evan-

isevich fell, his legs dropped dowai, and they were

lying alongside of the steps of the rigging, weren't

they ? A. Yes.

Q. When you said you grabbed his legs, you

meant you pushed his legs over so that he could

get his foot on the step of the rigging?

A. He turned back again to the rigging.

Q. He was hanging there with one arm, wasn't

he? A. With one arm, yes.

Q. Whereabouts in the rigging did Mr. Evanise-

vich grab with his left hand?

A. Do you mean that there was anything on the

rigging?

Q. What Y^Sivi of the rigging did he grab?

A. It is the port side of the boat.
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Q. Did he grab a step of the rigging, or did he

grab an upright?

A. He grabbed the step of the rigging, yes, sir.

Q. What did he do with his right hand ?

A. Nothing.

The Court : Is that step of the rigging wooden, or

is it rope?

A. Wood.

Q. By Mr. Fall: What step of the rigging did

he grab?

A. The third step or the fourth, something like

that. [116] I can't tell you exactly.

Q. His body dropped down how far from where

he was standing? Say he was about the height of

the railing here, with relation to his shoulders, did

he grab down below as he fell, or did he grab uj)

above his shoulder?

A. He grabbed up above, you know. He w^as

standing—just against his body, you see.

Q. You say the place in the rigging he grabbed

was just opposite his body?

A. Maybe one step below his body.

Q. When you say his body, what do you refer

to, the shoulders or the head i

The Court : Just stand np and show.

Q. By Mr. Fall : What do you refer to when you

say one step below his body? What i^ortion of his

body?

A. Something like that, you see.
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The Court: About even with ]iis left shoulder*?

A. Yes.

Q. By Mr. Fall: It was one step below that he

grabbed ? A. Yes.

Q. How far apart are the steps?

A. About two feet; something like that, I guess.

I don't know exactly.

Q. A^Tiat did he do with his right hand when

he feU? A. Nothing.

Q. You were standing under him? [117]

A. At the same time I grabbed him, so he did

not have no other chance to use the other hand.

Q. Didn't some of the rotten wood or piling

there come down as a result of his grabbing hold

of the piling with his other hand ?

A. No, sir.

Mr. Gallagher: I object to that upon the ground

that it assumes there w^as rotten wood or piling.

The Court : He has answered ; he said no.

A. No.

Q. By Mr. Fall: What happened to the can

of beer ? A. It fell out of his hand.

Q. It did not fall on the boat, did it ?

A. No.

Q. You don't know what happened to it, do you?

A. No.

Q. As a matter of fact, he did not have a can

of beer in his hand, did he ?

A. Yes, he had a can of beer.
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Q. When did you see him first have that can of

beer in his hand?

A. I took the can of beer in the kitchen, and he

wanted to go home, and at the same time I stopped

there, and he still was drinking that beer, and

standing, as I told you before.

Q. He didn't fall off of this place up there

before he [118] had this occasion when he slipped,

did hel

A. He had still that can of beer in his hand.

Mr. Fall: I ask that the answer be stricken as

not responsive.

The Court : It may go out.

Mr. Fall : I think the question isn't relevant.

I will reframe the question.

Q. Did he fall at any time before the occasion

you have referred to ?

A. Not that I know.

Q. When did he have his first can of beer, that

you saw him have ?

A. Well, it was a hot day, so he was drinking.

I never watched everybody, what they were domg

on the boat.

Q. Was it early in the morning?

A. Well, maybe it was nine or ten o'clock; some-

thing like that.

Q. When was the next can that you saw him

have—what time?

A. I don't know. I never watched, I told you

before; I never watch everybody drinking. I saw

that he was drinking quite a few beers.
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Q. I want to know when you saw him drinking

any beer, that you have referred to, about nine or

ten o'clock; that is, when was the next time?

A. After he was drmking, one after the other,

every [119] time he get thirsty, he took the beer,

and drank it up.

Q. Thirsty from what?

A. It was kind of a hot day.

Q. It was a hot day? A. Yes.

Q. Was he working out there in the sun?

A. No, he wasn't doing nothing.

Q. What were you doing?

A. I live on

Q. Wliat was he doing? I withdraw that ques-

tion. What was he doing? A. Nothing.

Q. Where was he?

A. He was on the boat.

Q. Whereabouts on the boat?

A. Nobody, I tell you, I can tell.

Mr. Fall : T ask that that be stricken as not

responsive.

The Court : It may go out.

Mr. Fall : Answer the question.

(Question read by the reporter.)

A. He wasn't doing anything on the boat.

Mr. Fall: T ask that that be stricken as not re-

sponsive.

Mr. Gallagher: That assumes that he was on one

spot all day.
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The Court: Proceed. You may answer. Read

the question.

(Question read by the reporter.) [120]

A. Well, walking around the boat, just doing'

nothing.

The Court : Read the answer, please.

(Answer read by the reporter.)

Q. By Mr. Fall: When did he start walking

around the boat ?

A. In the kitchen, he take a can of beer.

Q. When? A. And he came out

—

Mr. Fall: I ask that the answer be stricken.

The Court: The answer may go out. Mr. Fall,

the court is going to limit the cross examination on

this point, very shorth^

Mr. Fall: I will withdraw the last question.

Q. The boat was taken out and run to test out

the clutch that day, wasn't it?

A. Yes; the boat was in Fish Harbor, in the

machine shop.

Q. It went over there, and then came back?

A. Yes, sir.

Q. When you left to go over to Fish Harbor tlie

boat was headed in, wasn't it, at the wharf, with the

bow toward the wharf?

A. I don't remember.

Mr. Gallagher: That is objected to on the ground

it is immaterial, if your Honor please.

The Court : It would appear to be.

Mr. Fall: I will withdraw that. I think prob-
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ably that [121] will come out later on in some other

matter.

Q. What did Mr. Evanisevich do when the boat

went over to Fish Harbor, to the machine shop?

A. Nothing.

Q. Did you talk with Mr. Mason at any time

that day?

A. I hadn't seen Mr. Mason that day.

Q. Yon didn't see him that day?

A. He wasn't on the boat that day.

Q. He came on later on that day, on the boat,

didn't he?

A. I don't remember. I don't think he was on

that day, on the boat.

Q. What did you do that day?

Mr. Gallagher: I object to that as immaterial,

not cross examination.

The Court : It seems not to me.

Mr. Fall: In view of the previous testimony of

Mr. Mason I will withdraw it.

Q. At the time Mr. Evanisevich was injured, all

the work in preparing the boat had been completed,

had it not ? A. Yes.

The Court : What was the purpose of testing

out the clutch? Was it going on a trip the next day,

to Sail Francisco?

A. Xo; we h.ad after so nianv days just waiting

to go fishing, but everything was done on the boat;

there was nothing to do any more on the boat. [122]

The Court: You said that yoii made a trip over
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some place for the purpose of testing the clutch.

A. Yes, but that was out just to try the engine;

they ran the engine; that was their job. [123]

JERRY MARINKOVICH,
a witness called by and on behalf of the respondent,

having been first duly sworn, testified as follows:

Direct Examination

Q. By Mr. Gallagher: (With interpreter) What

is your business? A. Fisherman.

Q. Are you related to Mr. Mason? A. No.

Q. How long have you been a fisherman?

A. Thirty-eight months with him.

Q. Altogether, I mean. How long have you been

a fisherman working on fishing boats?

A. About fourteen years.

Q. (Without interpreter) Were you the cook

on the "Blue [125] Sky" at the time Mr. Evanise-

vich had his accident? A. Yes.

Mr. Gallagher: Maybe I can do all right. He

seems to.

Q. Did Mr. Evanisevieli do any work on board

the boat the day of the accident? A. No.

Mr. Fall: To which we object as leading and

suggestive—did he do any work?

Mr. Gallagher : I am trying my best to save time.

Mr. Fall : Ask what he did.
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The Court: It may be a little suggestive. It has

been answered, however.

Q. By Mr. Gallagher: Mr. Marinkovich, do you

remember when Mr. Evanisevich came on board the

boat on the day of the accident; that is, what day

he came on board?

A. (With interpreter) I believe about eight

o'clock.

Q. What did he do from the time he came on

board up to the time of his accident ?

A. He was walking up and down on the boat,

and talking. I don't know an}i:hing else.

Q. Did anybody repair a net on board the boat

that day?

A. Yes ; Matey Marinkovich made a new bladder.

Q. A new what—a scoop?

A. A new^ scoop.

Q. Did anybody else on the boat, excepting

Matey Marinkovich, have anything to do with that

scoop? [126]

A. Marinkovich and two helpers were w^orking

on it, and I was cooking.

Q. Who were the helpers on the scoop net?

A. Nobody; just a man; the two which were

working down in the machine.

Q. That isn't what I asked you. Who was work-

ing on the scoop net ?

Mr. Fall: Just a minute. May I interrupt,

your Honor? I miderstand that the interpreter is
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not relating the questions to the witness as they

are asked.

The Court: I think that is imfortunate, because

we should have an interpreter who will repeat the

questions exactly.

The Interpreter: These people mix the English

language with their own, and the English version

of their expressions are difficult; even the English

word is not pronounced, so it is difficult for the

interpreter to understand.

The Court: I understand that, particularly

where they speak enough English so that ordinarily

they get along, there is a tendency to use some

English with their own language.

The Interpreter: Yes; even if the English were

pronounced properly, a person would miderstand

them better.

The Court: I thmk you had better be safe. We
will try and take this without the interpreter.

(Without interpreter.)

Q. By Mr. Gallagher: Mr. Marinkovich, do you

know Mr. [127] Evanisevich, sitting here ?

A. Yes.

Q. Did Mr. Evanisevich work on the scoop net

at all? A. No. That day?

Q. Not that day? A. No.

Q. Did you have anything to do with bringing

beer on the vessel ?

A. I bring beer for the gang.

Q. You brought beer for the gang ?
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A. Yes.

Q. How much beer did you bring on board, on

the day of the accident ?

A. I think I bring two cases.

Q. Was there any beer on board before you

brought the two cases? A. No.

Q. Did Mr. Evanisevich drink any beer before

Imich time? A. Before hmch?

Q. Yes. A. Yes.

The Court: Did you say that was before huich?

Did he drink before kmch, or not?

A. Before hmch.

Q. By Mr. Gallagher: Did you have any con-

versation with Mr. Evanisevich about this drinking

beer, before lunch ? [128] A. No.

Q. No talk?

A. Yes, we talked, you see

Q. What did you talk to him about beer before

hmch ?

A. I say not to drink too much beer, because

we no got plenty for all day, because three en-

gineei's were on the engine.

Q. There were three engineers working on the

engine ? A. Yes.

Q. One man working on the scoop net ?

A. Yes, he work about two hours.

Q. He worked about two hours? A. Yes.

Q. Was it all finished then? A. No.

Q. When was the scoop net finished? Who
finished the scoop net?
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A. We finished after while, when we went to

San Francisco.

Q. When did Mr. Evanisevich start to drink

beer that day? A. Oh, about ten o'clock.

Q. Was it bottle beer or can beer?

A. Can beer.

Q. What kind of beer?

A. I am not sure.

Q. Plow many cans of beer did yon see Mr.

Evanisevich take that day, before the accident?

[129]

Oh, about six or seven.

Did you see the accident? Did you see him

A
Q

fall?

A
Q
A
Q
A
Q
A

Q
Q
A
Q

No
;
just was hanging with his hands.

Did you see him before he fell?

Yes.

Where was he just before he fell?

On the step.

From the step to the deck ?

No, the railing—what you call on the boat,

the mast-

The rigging? A. Yes.

What was he doing in the rigging ?

Ho was talking to me. [130]

Tell the court how Mr. Evanisevich was

standing. Where did he have both feet, just before

the accident?

A. One foot on the ste]:) where is going for the

mast.
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Q. Up on the mast?

A. Yes. And another, he has in this hand got

the beer.

Q. In his right hand? A. That's right.

The Court : The right hand ?

A. Yes, and the face he got to the stern.

Q. By Mr. Gallagher: He faced which way?
A. In the stern, in back.

Q. He was facing the stern of the boat ?

A. Yes. [132]

Cross Examination

Q. Where did he have his right foot, before he

fell?

A. This foot he got on the wharf, and this he

got in the railing.

The Court : That foot was in the rigging ?

A. In the rigging, yes.

Q. By Mr. Fall: You have talked this matter

over with the other men out in the hall, that have

been called as witnesses, who came do^^^l from San

Francisco, haven't vou?

A. I can't understanding anything.

Q. We will take it apart. You came down from

San Francisco with other members of the ''Blue

Sky", didn't you? A. Yes.

Q. You are still on the "Blue Sky"?

A. No.

Q. Did you come down with Jack Fabulich?

A. Yes. [134]
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Q. He is on the ''Blue Sky"? A. Yes.

Q. You came down with somebody who was on

the ''Bhie Sky"? A. Yes.

Q. How did you come down; on the train, bus,

or what? A. Train.

Q. Did you talk about this case ?

A. No, nothing.

Q. You haven't talked with anyone about this

case? A. No.

Q. You never talked with Mr. Gallagher here

about this case, this man here ?

A. That man, he no be on the train.

Q. Did you ever talk with him?

The Court: Just a moment. There must not be

any outward reaction to the testimony of any of

these witnesses by any of those in the courtroom.

If anyone disturbs the proceedings they will have

to leave the courtroom.

Q. By Mr. Fall: Have you ever talked with

Mr. Gallagher here about what you were going to

testify to today? A. No.

Q. Did you ever talk with Mr. Robei*ts, sitting

next to him, about what you were going to testify

to today? A. No.

Q. Did you ever talk with Tom Mason about

what you were going to testify to today? [135]

A. A few days he say to me, got to be in court;

that is all he talk; we got to be in court on the

23rd.
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Q. Did some one serve a subpoena on you, to be

here ?

Mr. Gallagher: The best evidence of that would

be the marshal's return.

The Court : I don't think it is material.

Mr. Fall: I am trying to find out what he has

done with reference to talking to people.

The Court: He says he hasn't talked with either

of the attorneys, or Mr. Mason, except that Mr.

Mason told him to come here for the case.

Q. By Mr. Fall: Have you talked with anyone

about this accident since the day it happened, until

you talked to Mr. Mason just a few days ago?

A. Just a few days ago; we got a meeting in

San Pedro, and he say to me, we have court on the

23rd.

Mr. Gallagher: What is that?

Mr. Fall: ''We haA^e court on the 23rd", I as-

siune he means.

The Court : I guess that is what he means.

Mr. Fall : The 23rd of October.

Q. How mauy members of the crew of the "Blue

Sky" were on board the boat on the 22nd of Sep-

tember of last 3^ear ?

A. I don't know how many.

Q. Were all the crew there on board?

A. When Mr. Evanisevich fell down?

Q. Yes; not right at that time; sometime dur-

ing the day. [136] A. Eight men eat dinner.

Q. Eight men ate dinner? A. Yes, eat.
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Q. Did some men go before climier—leave be-

fore dimier? A. No.

Q. Where did you get the beer that you brought

on board that day ? A. In the grocery.

Q. What grocery?

A. The New Deal Market.

Q. Whereabouts is that New Deal Market

located ?

A. Center Street—16th and Center.

Q. Did you pay for the beer that morning?

The Court: It seems to the court you are going

too far.

Mr. Fall : I am asking this to determine whether

or not there will be a record of those particular

purchases, because I am going to produce that rec-

ord in this court. That is the only purpose of this,

to determine whether or not there would be a record.

The Court: You may ask a very few questions

on that matter.

Q. By Mr. Fall: Did you charge the beer, or

did you pay for it ?

A. We take the beer; when we make the money

we pay it.

Q. You didn't pay for the beer that morning?

A. No. [137]

Q. You bought it then that morning, the 22nd

of September? A. Yes.

Q. How many cans were left in the galley after

Mr. Evanisevich was injured?

A. I don't know.
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Q. You still had some beer there for the en-

gineers, didn't you? A. Yes.

Q. There was still some beer left after Mr.

Evanisevich was injured?

A. After I finish washing the dishes I went

home, and the engineers, they worked on.

Q. What time did you go home ?

A. About three o'clock in the afternoon.

Q. But there was still some beer left there when

you left to go home ? A. Yes.

Q. About how many cans?

A. I don't know.

Q. There was always a case of beer, wasn't

there ?

A. I don't know; in the ice box, I don't know

how many beer.

Q. HoAY many beers did Mr. Evanisevich have

before limch? A. I don't know.

Q. How many did he have during lunch? [138]

A. Altogether I count about

Q. Just a moment. I ask that that be stricken

as not responsive. I want to know how many he had

during luncli.

A. I am not sure. I just count how many he

drank that day.

Q. How much did he have after lunch ?

A. Altogether, about six or seven.

Q. After lunch? A. No, altogether.

Mr. Fall: I ask that the answer be stricken as

not responsive.
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The Court : It may go out.

A.. I am not sure.

Q. By Mr. Fall : What tune did you have lunch ?

A. About eleven o'clock.

Q. What time did you finish lunch ?

A. Lunch, we eat about half an hour.

Q. You have no recollection of how many he had

before lunch, during- lunch, or after Imich?

A. No.

Q. How do you arrive at six or seven? How did

you arrive at that ?

A. Because I count.

Q. You counted it? A. Yes.

Q. Where was he when he had the first can of

beer that you saw? [139] A. In the kitchen.

Q. In the kitchen ? A. Yes.

Q. Did you mark it down in there every time

he had a can of beer? A. No. I remember it.

Q. You remembered it? A. Yes.

Q. Bid not Mr. Mason tell you to say that he

had six or seven cans of beer ?

A. He don't say nobody nothing.

Q. How many cans of beer did you drink that

day? A. Maybe one.

Q. How many more than one?

A. One, because I no like beer. We use wine

on the boat. I like better to drink a little wine.

Q. How many cans of beer did Jack Fabulich

have ? A.I don 't know.
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Q. How many cans of beer did Marko Bodich

have? A. I don't know.

Q. How many cans did Marko Marinkovich

have? A. I don't know.

Q. How many cans did Jerry Marinkovich

have? A. I don't know.

Q. How many cans did John Slovich have?

A. I don't know. [140]

Q. How many cans did John Brankovich have?

A. I don't know.

Q. You don't know how many cans of beer any-

one else had that day, but Mr. Evanisevich, do you?

A. Yes, because I know he like to drink, and

somebody like to drink water, and Mr. Evanisevich

no like to drink water.

Q. How many cans of beer did the engineers

have? A. I don't know.

Q. After Mr. Evanisevich fell, just tell what he

did. I understand one foot slipped off the dock,

did it?

A. I don't see him when he fell down.

Mr. Gallagher: That is objected to as not cross

examination.

Q. By Mr. Fall : You did not see him?

A. No; I just see him hanging with his hand,

and Mr. Fabulich catch the foot.

Q. He put his foot over so that he could put it

on one of the steps of the rigging ?

A. Between the boat and the wharf.

Q. Fabulich put his foot over so that he could
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put it on one of the steps of the rigging, so that

he could get up, didn't he?

Mr. Gallagher: I object to that upon the groimd

it is not cross examination.

The Court : Yes, I think so. Objection sustained.

[141]

Q. By Mr. Fall: How long did he hang there

with his one hand?

Mr. Gallagher: Same objection, if your Honor

please; not cross examination. I did not go into

that.

Mr. Fall: He said he fell, and was hanging there

with one hand.

The Court : He may answer the question.

Q. By Mr. Fall: How long did he hold there

by one hand?

A. Until Fabulich he catch him, and he went in

the boat.

Q. Did he hang there about a minute ?

The Court : No, he just stated

A. I no see when he fell down.

Q. By Mr. Fall: You ju.st saw him hanging

there?

The Court: He stated just long enough for Mr.

Fabulich to get him in position.

Q. By Mr. Fall: You don't know how long

he had been hanging there before you saw Mr.

Fabulich bring his legs up ? A. No.

Q. How did it happen that you came down on
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board the boat that day? How did it happen that

you came on board the "Blue Sky" that day?

A. Because I am cook ; cookmg.

Q. Did some one tell you to come down there on

board? A. Yes, the captain.

The Court : Who did? [142]

A. The captain.

Q. By Mr. Fall: Was that Captain Tom Mason?

A. Yes.

Q. When did he tell you that ?

A. The day before.

Q. Was anyone else present? A. No.

Q. Weren't the rest of the crew members there,

and the captain "All be down tomorrow"?

A. No; just say three men, and I am four.

Q. Was Mr. Evanisevich on board the boat the

day before he was injured?

A. I no remember.

Mr. Fall: That is all.

Redirect Examination

Q. Mr. Gallagher: Who were the other men
with you when the captain told you to come on

board the day of the accident ?

A. I no catch you.

Q. You say Captain Mason told you to come on

board the day of the accident ?

A. No, no—yes; that day.

Q. He told you to come ?
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A. The day before.

Q. He told you the day before to go on board

the day of [143] the accident ? A. Yes.

Q. Where was that? Where did he tell you

that?

A. He told me through the telephone.

Q. Were you over on one of the boats ?

A. No, I be home.

The Court: He called you up and talked to you

over the phone? A. In the phone, yes. [144]

Los Angeles, California,

Friday, October 25, 1940, 10 A. M.

Mr. Fall: If your Honor please, I have here

the book from the New Deal Cash Market in San

Pedro, the market from which, I believe, most of

the groceries and things for the ''Blue Sky" were

purchased. Mr. Gallagher and I can stipulate as

to some dates and ])urchasps here, to facilitate the

matter, rather than call witnesses.

This book shows that on the 30th day of August,

1939, a statement was given to Mr. Mason. They

undoubtedly had returned from Mexico at that time.

The bill was paid. The statement that had been

given to Mr. Mason on the 30th day of August

w^as paid on the 5th day of September; that there

were purchases of groceries for the ''Blue Sky"
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on September 2, 6, 8, 11, 12, 13, 14, 15, 16, and 18.

There is noted at the bottom that that was Monday.

Apparently the 17th was Sunday; the 19th, the

20th, and the 22nd. The next one after the 22nd

was the 28th, and that on the 22nd of Sei:)tember

the following items were purchased: Two cases of

beer ; 18 lamb steak chops ; 18 lamb chops ; 5 French

—I assume that means French bread; 2 lettuce; 4

pounds of tomatoes; 3 radishes, li^\
;—I imagine it

means large—one lemon pie; one apple pie; one

pineapple pie; 10 pounds of grapes, black and Mus-

cat ; one and one-quarter B ham
Mr. Gallagher: Boiled ham.

Mr. Fall: Boiled ham; one and one-quarter

pounds M ham. [145] I don't Ivuow whether that

means minced ham. One quart of milk.

On all of the days after the 13th of September

there were—I might say on the 13th of September

there was one case of beer in the order; the 14th of

September, two cases of beer; the 15th of Septem-

ber, two cases of beer; 16th of September, one case

of beer; 18th of September, three cases of beer;

19th, two cases of beer; 20th, two cases of beer;

and on the 22nd, two cases of beer. It indicates on

most of them that they were vSchlitz beer.

I will call Mr. Evanisevich. [146]
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the libelant, recalled as a witness in his own behalf,

having been previously sworn, testified further as

follows

:

Direct Examination

Q. By Mr. Fall : Mr. Evanisevich, did you have

a conversation with Mr. Mason to the effect that

you wanted to go away on a vacation *?

A. I asked him

Q. You can answer that yes or no.

A. Yes.

Q. Where was that conversation? Where did it

take place?

A. That was the last date when we was working

on the nets.

Q. Was it the last day you were working on

the nets?

A. The last couple of days, before I got hurt.

Q. Where did the conversation take place?

A. I was asking him, after w^e were through

Q. Was it on the boat ?

A. On the boat, yes.

Q. Was anyone else present at that time? [147]

A. In front of him, I don't know if anybody

knows or not.

Q. What was the conversation? What did you

say, and what did he say?

Mr. Gallagher: That is objected to upon the

ground that it is immaterial, and not responsive to

any issue raised by the pleadings.
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Mr. Fall : Mr. Mason indicated in the examination

that this man said he wanted to go off on a vaca-

tion, indicating that was the reason why he wasn't

back at work.

Q. What did yon say, and what did he sayf

A. I said I was going to ask him, because he

was figurmg

The Court: No, just what was said. You listen to

the question.

Q. By Mr. Fall : What did you say, and what did

he say?

A. I asked him I like to go up to Murietta

springs for a few days, if we don't go fishing, after

we get through with the work. Then he says, "I

got a chance to go?" Then the last day, when we

put the nets on board, it was hot weather down at

Pedro, in the evening, and he said to the boys

Q. This was another conversation? A. Yes.

Q. What day was this?

A. This was the 21st.

Q. What was that conversation?

A. ''I would like to go up to Murietta Springs

for a week."

Q. Yes. [148]

A. Then he says, "You can go." Then, at the

time, it was the last day going on the nets, and he

said to all the boys

The Court: What day was that?

A. That was the 21st.
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Q. After he told you you could go, you had an-

other conversation! A. The 21st of the month.

The Court : You better straighten that out.

Mr. Fall: Just a minute. Let us cover one thing

at a time.

Q. After he told you you could go to Murietta

Springs, you had another conversation, or was tJris

all part of the same conversation?

A. That was all a j)art, except it was so hot—

I

am going to tell you all about it—it was hot there,

I was figuring when it was so hot down there

[149]

Q. By Mr. Fall: This is the conversation you

had on the 21st, not the next morning.

A. Not the next morning!

Q. I want to clear that up. Finish what ^liat

conversation was. Did he tell all of the men!

A. He says to the boys

Q. And who were the boys!

A. All the crew, go in the morning, eight o'clock

in the boat; that some holes in the nets, to fix it.

Then the clutch, to test it, and everything to get

ready. Then when he says that, I w^ent in the morn-

ing at eight o'clock on the boat, with the rest of

the crew.

Q. Did the boat go to 'J'erniinal Island that day ?

A. Yes, sir.

Q. After the boat returned, do you know what

time it w^as! Do you know what time it was when

the boat returned to San Pedro!
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A. I don't know exactly the time, but it was

around between ten and eleven o'clock.

Q. So it was after you returned to San Pedro

that you had something to eat? A. Yes.

Q. You said you stayed on the boat for a while

after you had something to eat?

A. Yes. [150]

Q. Where did you say on the boat after you had

something to eat?

Mr. Gallagher: I object to that upon the gromid

that it calls fo]* his conclusion and opinion, and is a

self-serving declaration, and furthermore, upon the

ground that it has been asked and answered. He
testified on his original direct examination fully

with reference to his reasons for staying on the

boat for approximately two hours after lunch.

Mr. Fall: 1 submit there was no such question,

and no such answer.

The Court: Read the question.

(Record read by the reporter.)

The Court: Overruled.

Mr. Gallagher: Note an exception.

Q. By Mr. Fall: Why did you stay on the

''Blue Sky'' after

Mr. Gallagher: 1 think counsel ought to stick by

the question, so as to keep the record straight;

otherwise there will have to be an objection to every

new question.

Mr. Fall: Let it be stricken.
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A. I stayed on the boat; there was nothing do-

ing. I expected the skipper was going to come dov/n

and see if everything was all right.

Mr. Gallagher: I move to strike out this part

of the answer, ^particularly "and I expected the

skipper was going to come down to see if everything

was all right," upon the gromid that it is not com-

petent proof of any fact, and states [151] his con-

clusions and opinions, and is an expression of his

ideas, if he ever had any such.

The Court: Overruled.

Mr. Gallagher: Note an exception.

Q. By Mr. Fall: The skipper did not come

down ?

A. No, all the time I was on the boat.

Q. Then the men, some of the other men, started

to leave, did they, before you did ?

A. Some of them went after they ate their

lunch; then there was me and four more fellows;

the skij^per's brother, the skipper's brother-in-law,

and another fellow. Jack—what's his name?

Q. Fabulich? A. Fabulich.

Q. He lives on the boatf

A. He lives on the boat. Then the four was

with me; then the skipper's brother went oft' to

some place, and I started to go, go over on the

wharf.

Q. When he started to leave was the time you

left too?
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A. Yes. I went on the wharf at the same time. I

was after him at the same place; I was going off.

After his brother got on the wharf, then I stepped

on the rigging steps to go off on the wharf, the

same as his brother.

Mr. Fall: No further questions on direct exami-

nation. [152]

Cross Examination

Q. By Mr. Gallagher: Mr. Evanisevich, name all

of the men who were on the "lilue Sky" on the

morning of September 22, 1939, when you first went

on board.

A. That is the day when I got hurt, you mean?

Q. Yes. A. Myself.

Mr. Fall : At eight o 'clock he is referring to, when

you first went on the boat.

A. I don't know exactly every one that got on

the boat at eight o'clock, but we was on the boat,

me and the rest of the crew\

Q. By Mr. Gallagher: Name them; that is what

I want you to do.

A. All right. The first one I am going to tell

you is Jolm Zorotoivich.

Q. How do you spell it?

A. I can write it down for you.

Q. Zorotoivich? A. Yes.

Q. That is close enough. A. Yes.

Q. Who was the next one?

A. The next one is what they call, Big Guy
Dinco Botovich.
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Q. Dincobotovich ?

A. That is just the way I can explain it, the

names. [153]

The Court : That is close enough.

A. Then Marko, the owner of part of the boat,

—Cvitanich.

The Court: How do you spell that, Mr. Galla-

gher ?

Mr. Grallagher: (Spelling) C-v-i-t-a-n-i-c-h, I

think. That is close enough.

Q. Who was the next one?

A. Mate Marinkovich. We call him "Matey".

Q. (Spelling) M-a-t-e? A. M-a-t-e.

Q. Who is the next one?

A. Jerry Marinkovich. Did I mention Jack

!Fabulich ?

Q. Jack Fabulich 1 A. Jack Fabulich.

Mr. Fall: Is that all?

A. No, there are some more, but he forgot to

ask me.

Mr. Fall : He asked you to name the men.

A. Then there was another, brother of the skip-

per ; I call him '

' Marko Marinkovich.

The Court : Is he a brother ?

A. He is a brother to the skipper.

The Court: Brother-in-law?

A. Brother, the last one I mentioned.

Mr. Fall: Anyone else?

The Court: Were there three Marinkoviches on

there?
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A. Three Mai-inkoviches ; two his brothers, and

the cook was.

Mr. Gallagher: I think, if your Honor please,

Jerry [154] Marinkovich, the cook, stated he was

related to the skipper. A. The cook, no.

Q. Can you think of any others?

A. I don't want to mix up any of the names.

The Court: Just answer. You don't have to ex-

plain every time: Zorotwich, Botovich, Cvintanich,

Markovich—Matey ^larkovich, Jerry Markovich,

and Marinko Markovich. That is six.

Mr. Gallagher: Jaclv Fabulich. Did your Honor

g^X that one?

The Court: No, I didn't get that one.

Mr. Gallagher: My count makes eight, including

the libelant.

A. I got some more.

Q. Xame them. A. Jack Vitilech.

Q. Was he in the crevN'?

A. Jack Vitilech was in the crew.

Q. How do you spell Vitilech?

A. (Spelling) V-i-t-i-1-e-c-h.

Q. You are sure that Jack Vitilech was on board

the boat on the 22nd of September, 1939, the day

you were hurt? Please answer yes or no.

A. I aui not sure.

Q. Was there any other member of the crew that

you will testify was on board on September 22,

1939? [155] A. John Banich.
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Q. How do you spell that? A. B-a-n-i-c-h.

Q. Are you testifying positively that John Ba-

nich was on board the day you were hurt, September

22, 1939? Please answer that yes or no.

A. Not exactly.

Q. What other members of the crew were on

board the boat that day that you were hurt?

A. I don't think there were any others of the

crew, except one besides the crew there was.

Q. I am not asking you beside the crew.

A. All right, I thought you wanted me to say

who was it.

Mr. Fall : I think the question wrs to proceed and

name all the men on board the boat.

Mr. Gallagher: Let me repeat those names, and

see if you remember any other members of the crew

who you say were on board the day of the accident

:

Yourself, John Zorotivich, Dinco Botovich, Marko

Cvitanich, Mate Marinkovich, Jerry Marinkovich,

Jack Fabulich, Marico Markovich, Jack Vital ich,

and John Banich.

A. I was sure for the first one, except the two

last ones I can't tell you exact if they were, because

that was thirteen months ago.

The Court: As I understand, you are not sure

whether Vitalich or Banich were on? [156]

A. Yes; all the rest of it I was sure.

Q. By Mr. Gallagher: What kind of work did

Zorotivich do on that day of the accident, that you

saw him doing ?
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A. Three Marinkoviches ; two his brothers, and

the cook was.

Mr. Gallagher: I think, if your Honor please,

Jerry [15-t] Marinkovich, the cook, stated he was

related to the skipper. A. The cook, no.

Q. Can 3'ou think of any others?

A. I don't want to mix up any of the names.

The Court: Just answer. You don't have to ex-

plain every time: Zorotwich, Botovich, Cvintanich,

Markovich—Matey Markovich, Jerry Markovich,

and Marinko Markovich. That is six.

Mr. Gallagher: Jack Fabulich. Did your Honor

get that one?

The Court : No, I didn 't get that one.

Mr. Gallagher: My count makes eiglit, including

the libelant.

A. I got some more.

Q. Name them. A. Jack Yitilech.

Q. Was he in the crew?

A. Jack Vitilech was in the crew.

Q. How do 3^ou spell Vitilech?

A. (Spelling) V-i-t-i-1-e-c-h.

Q. You are sure that Jack Yitilech was on board

the boat on the 22nd of September, 1939, the day

you were hurt? Please answer yes or no.

A. I aui not sure.

Q. Was there any other member of the crew that

you will testify was on board on September 22,

1939 ? [155] A. John Banich.
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Q. How do you spell that? A. B-a-n-i-c-h.

Q. Are you testifying positively that John Ba-

nich was on board the day you were hurt, September

22, 1939? Please answer that yes or no.

A. Not exactly.

Q. What other members of the crew were on

board the boat that day that you were hurt?

A. I don't think there were any others of the

crew, except one besides the crew there was.

Q. I am not asking you beside the crew.

A. All right, I thought you wanted me to say

who was it.

Mr. Fall : I think tlie question was to proceed and

name all the men on board the boat.

Mr. Gallagher: Let me repeat those names, and

see if you remember any other members of the crew

who you say were on board the day of the accident

:

Yourself, John Zorotivich, Dinco Botovich, Marko

Cvitanich, Mate Marinkovich, Jerry Marinkovich,

Jack Fabulich, Marico Markovich, Jack Vital ich,

and John Banich.

A. I was sure for the first one, except the two

last ones I can't tell you exact if they were, because

that was thirteen months ago.

The Court: As I understand, you are not sure

whether Vitalich or Banich were on? [156]

A. Yes ; all the rest of it I was sure.

Q. By Mr. Gallagher: What kind of work did

Zorotivich do on that day of the accident, that you

saw him doing ?
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A. I know he was on the boat, but he was going

to do some work in the engine room.

Mr. Gallagher: May I ask your Honor to order

that stricken out? I asked the witness what he saw

him doing, if anything. He should tell us what he

saw him doing, or say he didn't see him doing any-

thing.

The Court : It may go out.

A. I didn't see him doing anj^thing, except he

was sui)i30sed to be in the engine room.

Mr. Gallagher: I move to strike out all of the

answer after "I didn't see him doing anything."

The Court: It may go out.

Q. By Mr. Gallagher: What if anything did you

see Dinco Botovich doing on September 22, 1939?

A. He was going in the engine room, but he

wasn't down in the engine room. I don't know what

he was doing.

Q. What if anything did you see Marko Cvita-

nich doing on the da}^ of the accident?

A. He was most of the time up on the pilot

house, going forth and back with the boat a couple

of times ; then he stayed there, looking around, what

the mechanics were going to say about his clutch.

Mr. Gallagher: I move to strike out that part of

the answer that he stayed there to see what the

mechanics were [157] going to do about his clutch,

upon the gromid that it states a conclusion of the

witness, and not anything that he could see him

doing.
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The Court: It may go out.

Q. By Mr. Gallagher : Mr. Evanisevich, what did

you see Mate Marinkovich doing on the day of the

accident ?

A. He was around the boat. There was some

holes to do, and he was making some brand new,

we call them brailers, to bail the fish from the

hatch.

Q. Jack Marinkovich was cook?

A. He w^as.

Q. That is the scoop net you refer to?

A. A brailer scooj) net.

Q. That is a small net?

A. The pipe is three feet across, and it is about

16 meters, something like that, long.

Q. Describe it. It is a net, which has a circular

piece of metal or wood, and handle, and then the

net is attached to this circular pipe.

The Court: It is about three feet across and 16

inches deep?

A. Just before that it was not on the pipe, at

the time he was going to make a new one to i)ut on

the pipe. I worked with it. It was not knotted. I

was to make a new one knotted, and I started it,

making a new one, because it is square, this way,

and when we knot it, after it is all done, [158] then

we put it on the pipe. The pipe is on a pole or

stick, and you use it to grab the fish from the hatch.

Q. After Mate Marinkovich finished the work
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lie was doing on that brailer scoop net, did you do

any work on the brailer scoop net? Please answ^er

yes or no. A. No.

Q. What time did Mate Marinkovich start to

work on that brailer or scoop net—just what time I

A. I don't know exactly, because he don't work

steady on it. He did a little bit here, and a little

bit there ; sometime he fixed the scoop net, or some-

thing, and then he fixed the boat.

Mr. Gallagher: I move to strike out all the an-

swer, if your Honor please, on the ground that it

is not a definite statement of anything, and is not

responsive to the question.

The Court: Read the question and answer.

(Record read by the reporter.)

The Court: JDenied. Mr. Evanisevich, the Court

has asked you several times just to answer the

question. Pay attention to the question, and answer

it.

A. All right.

Q. By Mr. Gallagher: What if any work did

you see Jack Fabulich doing on the day of the ac-

cident ?

The Court: Do you imderstand what that ques-

tion is?

A. Yes.

The Court: What is it? [159]

A. He a^ked me if I seen what Jack Fabulich

was doing.
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The Court: He said what kind of work was he

doing. I just want you to answer as to wliat kind

of \A ork he was doing.

A. I seen him—maybe there was so many holes

in the net, he fixed some of the holes a little bit.

He don't work steady either, doing this.

The Court: What kind of work was he doing?

A. Fixing some little holes in the net.

Q. By Mr. Gallagher : You testify positively that

Mr. Fabulich was repairing the net on board the

"Blue Sky" on September 22, 1939, do you?

A. Yes.

Q. You saw him doing that? A. Yes, sir.

Q. What if any work did you see Marko Marin-

kovich doing on board the "Bkie Sky" on Septem-

ber 22, 1939?

A. 1 don't know exactly what he was doing.

Q. You say you don't know exactly. Did you see

him doing anything on that boat on that day, to-

wit, September 22, 1939?

A. He was around the boat, but can I say this?

I don't see any time what he was doing, because I

was up at the pilot house doing my work, so I

can't say exactly what every man was doing on the

boat. I ask if I can say that?

The Court: Yes, it is permissible to say that.

Mr. Gallagher: I move to strike out the answer,

that part of it wherein he states, "I was up in the

pilot house [160] doing my work," upon the ground
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that it states a conchision and opinion of the wit-

ness, and is not responsive to the question.

The Witness : Can I say a word, please ?

The Court: I think you had better consult with

your attorney. Gfo ahead, Mr. Gallagher.

Mr. Gallagher: I did not hear your Honor rule

on my motion.

The Court : I will deny the motion.

Mr. Gallagher : I will take an exception.

Q. Mr. Evanisevich, where did you live in the

month of September, 1939*?

A. In San Pedro.

Q. A¥liat street address?

A. 926 14th Street.

Q. Are you married % A. Yes, sir.

Q. AVere you living there with your wife during

that month?

A. I live with my wife all the time.

Q. What? A. Yes, sir.

Q. Did you sleep on the boat any night in Sep-

tember, 1939? A. No, sir.

Q. Where did you sleep every night in Sei:)tem-

ber, 1939? A. At my home.

Q. One of these men that you have mentioned

was John [161] Zorotovich, a fisherman?

A. He was a fisherman, the same as me, except

he take care

Q. Please answer the question. The question

was : Was he a fisherman ? A. Yes.

Q. Was Dinco Botovich a fisherman?
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A. Yes.

Q. Was Marko Cvitanicli the engineer?

A. He was the engineer.

Q. What was Mate Marinkovich ?

A. He was a fisherman, like myself, working all

the w^ork like we do.

Q. Jerry Marinkovich was the cook?

A. Jerry Marinkovich was the cook.

Q. Jack Fabulich, what was he?

A. He was the same as the others on the boat.

Q. A fisherman? A. A fisherman.

Q. And Marico Marinkovich was a fisherman?

A. Marico Marinkovich was a fisherman. He
was no fish on the boat before; he jnst go to the

boat to start working the sardine season. He was

working with us, to help us work on the nets, and

everything. [162]

Q. Mr. Evanisevich, when you got on board the

boat, on the morning of the accident, what was the

first work you say you did? [164]

A. The first thing, I started to work to repair

them scoop nets, like I told you.

Q. Wliat else did you work on, if anything?

A. I have lots to do. I don't do nothing, except

finish that scoop.

Q. What was the answer?

(Answer read by the rej^orter.)

Q. After you finished working on the scoop net

did you do any other work on the boat that day?

Yes or no.
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A. Yes, a little bit, after I finished, we try to

make some meshes in that scoop net.

Q. You perhaps did not miderstand my ques-

tion. Did you do any work on September 22, 1939,

on that boat, excepting with that net! Yes or no.

A. Yes.

Q. What other work did you do besides the

net?

A, As I say, I make a fevv' meshes on the new

net. That was all I was doing.

The Court : That was in coimection with the scooj)

net?

Mr. Fall: The second one. There was more than

one.

A. The second one. I finished. And the next one

after I finished I don't do much; just a little bit,

make some new meshes, because I can't keep no

track of every minute on the boat.

Q. By Mr. Gallagher: Did you do any work on

that boat the day you were hurt, excepting the work

on two scoop nets? [165] A. No.

Q. Did you do any work helping to tar the nets,

after the Mexican season was over?

A. Yes, sir.

Q. Where was that net tarred?

A. Down at the S. P. slip, by the Fishermen's

Cooperative Association.

Q. It was not on the boat when it was tarred,

was it?

A. It was on the shore when we tarred it.
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Q. After you tarred the net on shore, where was

it taken?

A. It was taken up on the hill, and spread out,

to dry it out.

Q. That was on land? A. On land, yes.

Q. Was that same net brought back on board the

boat, in preparation for the sardine season?

A. Yes. [166]

Q. Did you lielj) bring it on board?

A. Yes, sir.

Q. How long before the date you were hurt did

you bring that net back on board ?

A. Oh, around five days; something like that.

Q. Mr. Evanisevich, in addition to tarring the

lai'ge net, did you do aii}^ of the work on the large

net on shore?

A. That is, did I rejjair it, do you mean, the

same day or what?

Q. No, you remember when you took the big

net oft' the boat, and took it on shore, after the tuna

season was over? A. Yes.

Q. Were any repairs made to that net on shore?

That is, were any of the meshes broken?

A. We don't repair the net; only we take it

ai^art and jjut it on the wharf to dry.

Q. You put it on the wharf to dry?

A. Yes, sir.

Q. After it was dried were any repairs made to

that large net on shore? A. No, sir.
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Q. Where was it tarred

?

A. I don't know.

Mr. Fall: I think counsel is assuming something

not in evidence, that the tuna net was ever tarred.

Q. B}^ Mr. Gallagher: Did you do any work on

the [167] tuna net, excepting to spread it out on the

hill?

Mr. Fall: To which we object as being incompe-

tent, irrelevant and inmiaterial.

Mr. Gallagher : I will withdraw the question.

Q. Mr. Evanisevich, what kind of a net is used

to catch sardines for the trade ?

Mr. Fall: To which we object as being improper

cross examination.

The Court: Overruled.

A. Sardine net, do you mean?

Mr. Gallagher: Yes.

A. Some of it is nine, some tw^elve, and some

parts it is fifteen thread. Some of the net is one and

a quarter inches, some an inch and a half, some used

to be one inch and three-quarters or five-eighths;

something like that.

Q. AVhat kmd of a net was on the "Blue Sky"

for catching sardines for the trade?

Mr. Fall: That is objected to as being indefinite.

He doesn't say whether 1920 or 1940.

Mr. Gallagher: 1939, in September.

Mr. Fall: What time in September'?

Mr. Gallagher: At any time in September.

Mr. Fall: To which we object, your Honor, as

not being material.
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The Court: Overruled. You may answer what

kind of a net was there for catching sardines just

before you were [168] hurt.

A. A sardine net.

The Court: Go ahead.

Q. By Mr. Gallagher: How many fathoms was

the sardine net?

A. Exactl}^ I couldn't tell you, but it was around

—I can't just tell you.

Q. Just approximately.

A. Approximately—I can't give it to you ex-

actly. 1 wasn't taking care of that alone, except they

were talking about it.

Q. It was over a hundred fathoms?

A. It was over two hmidred fathoms, so far as

that goes.

The Court: You have your answer. Go ahead.

Q. By Mr. Gallagher: Where did you get the

sardine net to put it on board the boat?

A. After we

Q. Not after anything. Where did you get it to

jjut on board the "Blue Sky" in September, 1939?

A. What date you mean?

Q. No, where did you get it?

A. I can't get you what you mean.

Q. Was the sardine net on the boat when you

came back from Mexico? A. No, sir. [169]

Q. When was the sardine net put on board the

"Blue Skv"?
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A. On the 21st of September, late in the eve-

ning.

Q. Where did j^ou get the sardine net to put it

on board the vessel ?

A. It was on the wharf; then we put it on the

boat.

The Court: The Court will limit the cross ex-

amination on this point.

Q. By Mr. Gallagher : Had you done any work on

the sardine net before you saw it on the wharf, in

September, 1939?

A. I Avas working to hang it, and finish it.

Q. Where was that work done ?

A. That was

Q. Where?

A. It was done out in the harbor—You mean,

at what place?

Q. On board the vessel, or on shore ?

A. On shore.

The Court: Just a mimite. How much more of

this do you have in mind asking ?

Mr. Gallagher: That is all.

Redirect Examination

Q. By Mr. Fall: This is not really redirect ex-

amination; just one question I would like permis-

sion to [170] ask him: Mr. Evanisevich, did you

suffer or have any injury to yowv left shoulder,

from the time that you got off, after you got off

tlie boat, on the 22nd, until you went to see Dr.
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McCracken a few days later ?

A. Excuse me
;
please explain it again.

The Court : Read the question.

(Question read by the reporter.)

A. Do you mean if I had suffering- with my arm

after I got hurt ?

Q. By Mr. Fall: Did you hurt your left shoul-

der at any time after you left the boat, and before

you got to Dr. McCracken ?

A. No, after I got hurt on the boat, that was

the time I hurt my arm.

Q. You never had any other injury to your left

shoulder? A. No, sir.

MARKO BODICH,
called as a witness on behalf of the libelant, being

first duly sworn, testified as follows

:

Direct Examination

Q. By Mr. Fall: How do vou spell vour name?

[171]

A. B-o-d-i-c-h.

Q. Mr. Bodich, what is your occupation?

A. Fisherman, and ])resident of the Fishermen's

Cooperative Association.

Q. What is the Fishermen's Cooperative Asso-

ciation ?

A. It's the group of the Boat Owners Associa-

tion.
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Q. Of the boat owners'? A. Yes.

Q. Is Tom Mason a member of the Fishermen's

Cooperative Association? A. Yes, sir.

Q. What does the Association do ?

Mr. Gallagher: That is objected to, if your

Honor please, upon the ground it is immaterial, and

does not prove or tend to prove any issue in this

case.

The Court: Sustained.

Q. By Mr. Fall: Is the Fishermen's Coopera-

tive Association the representative of the Boat

Owners—its members?

Mr. Gallagher: I object to that upon the ground

that it calls for the conclusion and opinion of the

witness, and it would not be relevant to any issue

in this case.

The Court: Sustained.

Q. B}^ Mr. Fall : Did the Fishermen's Coopera-

tive Association negotiate an agreement with the

United Fishermen's Union [1^72]

A. Yes, sir.

Mr. Gallagher: I move to strike the answer. I

don't think counsel finished with his question.

Mr. Fall : No.

The Court : Read the question, please.

(Question read by the reporter.)

Q. By Mr. Fall : in March, 1939, with refer-

erence to the employment of the members of the

Fishermen's I^nion by the members of the Fisher-

men's Cooperative Association?
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Mr. Gallagher: That is objected to upon the

ground that it calls for the conclusion of the wit-

ness, and upon the further ground that it is im-

material.

(Discussion.)

The Court : Will you read the question ?

(Question read by the reporter.)

The Court: That at least calls for a conclusion.

It was objected to in part on that ground.

Q. By Mr. Fall: Did they negotiate a con-

tract—Withdraw the question.

Mr. Gallagher: I think we can save time, if

your Honor please. I don't want to put any tech-

nical blocks in the way of the libelant. I will sti])u-

late with the libelant that he has in his hands the

contract that was executed by and between the Fish-

ermen's Cooperative Association and the United

Fishermen's I^nion of the Pacific. I will further

stipulate that Mr. Tom Mason alone was a [173]

member of the Fishermen's Cooperative Associa-

tion, and if counsel states that the plaintiff was at

all times mentioned in this lawsuit a member of

the United Fishermen's Union of the Pacific I will

stipulate that is the fact.

Mr. Fall : He was.

Mr. Gallagher: But I will object to the contract

upon the gromid that it is not material to any issue

in this ease, and upon the further several grounds

that it is not competent as proof of any fact in this

case ; that it is hearsay.
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Mr. Fall: If your Honor please, Mr. Mason has

testified that he is one of the owners and partners

owning the "Blue Sky". I will further show^ that he

is not only one of the owners; we have also shown

he is the master and also that he was the managing

owner.

Mr. Gallagher: I will stipulate with you that

he was the managing owner. I would like to sug-

gest, if your Honor has no objection that Mr. Fall

state what his purpose is in offering the contract,

and then we might get somewhere.

Mr. Fall : Your Honor, I intend to show by this

contract tliat there was an obligation on the part

of the ''Blue Sky" to employ this libelant for the

season, for the sardine season, under a particular

paragraph in this agreement which states the period

of the employment.

Mr. Gallagher: If that is the purpose I object

to [174] the introduction of the contract upon the

following grounds: Severally, it is not competent

for the i)roof of any such fact, and it is not ma-

terial to any issue here.

Mr. Fall : We have shown that the man was em-

ployed. Now, we are entitled to show by this con-

tract, which sets it foi'th, the period of the employ-

ment. That is the thing that Mr. Gallagher was ask-

ing for the other day. He thought if there was a

contract it should be shown. We have the contract,

and I submit to your Honor that the ''Blue Sky"

is bound bv this contract.
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The Court: You have not shown to the Court

yet the part that you desire to offer.

Mr. Fall: I desire to offer paragraph 14.

Mr. Gallagher: Mr. Fall, will you stipulate that

Mr. Mason's signature is not anj^where contained on

that document?

Mr. Fall : Yes, that is correct.

The Court: Just these four lines in paragrajih

14?

Mr. Fall: I think the whole of 14, Section A,

sets forth the terms of employment; if the man

doesn't show up he was to be docked at a certain

rate, and certain things will happen. I think it is

material.

Mr. Gallagher: I don't think it is material for

any purpose, your Honor, nor competent for proof

of any fact disputed here.

The Court: Objection overruled. Let it be [175]

received—that particular part.

Mr. Gallagher : Note an exception.

The Court: It will be marked Libelant's Ex-

hibit 1.

Q. By Mr. Fall: Mr. Bodich, is this your sig-

nature to the contract? A. Yes.

Q. You are president of the Fishermen's Coop-

erative Association? A. Yes, sir.

Q. Did 3^ou sign this by the direction of the

Fishermen's Cooperative Association?

A. Yes, sir.
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Mr. Gallagher: Just a minute. That is objected

to upon the ground that it calls for the conclusion

of the witness, and I move to strike out the an-

swer.

The Court : It may go out.

Q. By Mr. Fall: This is the signature of John

Rasson ? A. Yes.

Q. You have seen his signature?

A. Correct. John Rasson is business manager of

tlie I^nion. Tliis seems to be his signature. [176]

Q. By Mr. Fall: Mr. Bodich, how long have

you been fishing on this coast ?

A. On this coast I have been fishing since 1928,

in Southern California.

Q. Are you familiar with sardines?

A. Yes, quite a bit.

Q. Have you fished them very often?

A. Fished?

Q. Yes. A. I have fished every season.

Q. For how long?

A. I started fishing sardines in 1930.

Q. 1930? Have you fished mackerel?

A. I did not do much fishing of mackerel. Once

in a wliile we get mackerel with the sardines.

Q. Are you familiar with the mackerel?

A. Yes, quite a bit.

Q. Is a sardine from the mackerel family?

Mr. Gallagher: I object to that upon the ground

that no proper foundation has been laid. The mere



vs. John Evanisevich 187

(Testimony of Marko Bodich.)

fact that [178] the man is a fisherman would not

qualify him to specify the different families. In

support of my objection I would like to take the

witness on voir dire.

Mr. Fall: I will withdraw the question, your

Honor, and I submit Webster's International Un-

abridged Dictionar}^ I think it is conclusive as

to the definition of what a mackerel is, and what a

sardine is.

The Court: The answer will go out, and the

question remains unanswered.

Q. By Mr. Fall: Mr. Bodich, you have been a

boat owner, have you, for some time ?

A. Yes, sir.

Q. For how long?

A. I have been a boat owner all this tiu^o I

have been fishing in the State of California, and

previous years up north. In fact, I have been a

boat owner ever since I liave been in the fishing

business.

Q. How long has that been ?

A. I started in 1910.

Q. Froui 1910 up to the ]:>resent time you have

employed men as fishermen? A. Yes, sir.

Q. But at the present time you don't have your

boat; the government has it? Rather, you sold it

to the government? A. Yes. [179]

Q. Bo you know whether there was on the Pa-

cific Coast a custom with reference to the period

of time a fisherman is employed for, when he is em-
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ployed as a member of the crew of a fishing boat"?

I will ask you to answer ''Yes" or ''No".

Mr. Gallagher: I object upon the ground that it

calls for the conclusion and opinion of the witness,

and is not the proper way to prove the existence of

a custom.

(Discussion.)

Mr. Gallagher: We will save time, if your Honor

please, I will withdraw the objection to the form

of the question, and put the objection on this groimd

as to the merits: Whether there was or was not

a purported custom, such custom would be imma-

terial, and there is no proper foundation laid show-

ing til at any custom was taken into accoimt by

either of the parties to this particular action.

The Court : Overruled. You may answer.

Mr. Gallagher: Exception.

A. Am I to answer?

The Court: Yes, answer.

A. In the ])ast history of fishing that T did it

used to be \\\) to the individual boat owners to hire

;

he could make arrangements with the men; but

after 19.34, T believe

The Court: This has reference to 1939, the sum-

mer of 1939 and the fall of 1939.

Mr. Gallagher: May it be imderstood that this

entire [180] line is subject to the same objection

and exception ?

The Court: T)o you agree to that?

]\Tr. Fall : That is agreeable, yes.
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The Court: It is satisfactory to the Court.

Q. By Mr. Fall : Referring to 1939.

A. In 1939 the customary and usual way was

to sign the contract; we have the working agree-

ment signed with the union, and the men are hired.

The Court : He is not asking about the contract,

Mr. Bodich.

Mr. Fall : Just the custom.

The CouT-t: You were asked, Mr. Bodich, what

is the custom amono; fishermen in this locality here.

I dor. 't believe that was added.

Mr. Fall : T put it, this coast.

The Court : The Pacific Coast.

Mr. Fall: The Pacific Coast.

A. Your Honor, I believe I can explain right

now; I gei the idea: We usually negotiated with

the individual fisherman

The Court: No, that won't be an answer.

Q. By Mr. Fall: You say there is a custom.

What is the custom, Mr. Bodich?

The Court: Among fishermen on the Pacific

Coast, in the vicinity of T.os Angeles, if you know?

Is there such a custom? [181]

A. The custom is that the fishermen ask the

captain for a chance on the boat.

Q. By Mr. Fall : What is the period for which

he is employed?

A. If he is for the season

The Court : Read the answer.

(Answer read by the reporter.)
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Tlie Court: If he is employed for how long?

A. If he is employed the season of fishing, which

is two in the local port—two seasons

Q. By Mr. Fall: You have two seasons? If the

man is employed for one season it does not mean

that he is employed for the two seasons? It just

means one of those two seasons ?

A. One season, yes.

Q. You have referred to two seasons; one of

those seasons is the tuna season and the other the

sardine season? A. Yes.

Q. "When you refer to the two seasons, one was

the tuna season and the other the sardine season?

A. Yes.

Mr. Fall : That is all.

Cross Examination

Q. V>y Mr. Gallagher: Mr. Bodich, since 1934

you [182] say you have hired a great many fisher-

men? A. Yes, sir.

Q. You say fishermen would come to you and

ask you for a chance, is that right ?

A. Correct.

Q. Then you would try him out?

A. Correct.

Q. And if he suited you then you would hire

him ?

A. We hire him in the fiipt place.

Q. Just answer my question ''Yes" or "No": If

he suited vou vou hired him? A. Yes.
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Q. Were you fishing in 1939? A. I was.

Q. Were you fishing in October, 1939 ?

A. I was.

Q. Was there at that time, that is, in the month

of October, 1939, a strike or a jurisdictional dis-

pute between the CIO and the American Federa-

tion of Labor, in the canneries ?

A. Yes, sir, that was June and July, I believe;

two months.

Q. It was up in San Francisco, in October,

wasn't it, a 15-day strike, a jurisdictional dispute

between the CIO and the American Federation of

Labor, in the canneries ?

A. That is correct. We did not go out fishing.

[183]

Q. The reason you did not go out fishing in San

Francisco in October, 1939, was because your miion,

members of the crew, would not cross any picket

lines being maintained around the canneries, is that

right ? A. Correct.

Mr. Fall: I object as calling for the conclusion

of the witness.

fDiscussion.)

The Court: Objection overruled.

Q. By Mr. Gallagher: Mr. Bodich, in your ex-

perience in hiring men, fishermen, how long have

you been hiring members of the United Fishermen's

Union of the Pacific?

A. Since the union was organized.

Q. When was that?
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A. I believe it was 1934 or '5.

Q. Just approximately—I am not trying to trap

you into some date ; did you ever have any of those

fishermen quit before the season was over?

A. We did.

Q. With your consent or without your consent?

A. Without our consent.

Q. That has happened very often?

A. It happens pretty nearly quite often on the

different boats. We have different boats in our

organization. Not with me; about twice with me
in the last four years. [184]

JOHN EVANISEVICH,

the libelant, recalled by Mr. Gallagher:

Q. By Mr. Gallagher: Mr. Evanisevich, how

long have you been a member of the United Fish-

ermen's Union of the Pacific?

A. Since 1933.

Q. Since 1933 have you engaged as a fisherman

here on the Pacific Coast? A. Yes, sir.

Q. In sardine fishing?

A. Up in San Francisco.

Q. Will you explain to the Court how that fish-

ing is done? By that I mean, what do you do with

the snrrlines when you catch them?

A. Wliat Vxc do with the sardines when we catch

them?
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Q. Do you take them to the shore *?

A. I used to work, take them to what they

call

Q. Cannery ?

A. Outside the steamer; they call it a reducing

plant, and then sometimes we take them to the can-

neries.

Q. These reducing plants are what, steamers?

A. Steamers.

Q. If you didn't take them to the steamer, you

would [185] take them to the canneries'?

A. When v.e wera working for the steamers we

would take them to tlie steamers; when we was

working for the caimeries, to the canneries.

Q. In San Francisco did you do any sardine

fishing in 1939? A. No, sir.

Q. On these other vessels, when you have been

hired, did you work every season from 1933 to Sep-

tember 1939? A. Yes, sir.

Q. That is, each year you would work the tuna

season; then you would also work the sardine sea-

son? A. Yes.

Q. Did you ever quit your job on any of those

boats before the season was over? A. No, sir.

Q. Did you ever see any other fishermen on any

boat that you were on quit before the season was

over? A. Yes, I did.

Q. How many?

A. A couple or three, during the whole of tliis

time.
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Q. I don't mean for sickness now; I mean, they

just quit work because they felt like it?

A. Yes, they went off the boat.

The Court : Will you read the answer?

(Answer read by the reporter.) [186]

Q. By Mr. Gallagher: They were not hurt or

sick ? A. They went to another place.

Q. They quit their job, and went to work on

another boat, is that it ? A. Yes.

MATE MARINKOVICH,

a witness called by and on behalf of the respond-

ents, being first duly sworn, testified as follows:

Direct Examination

Q. By Mr. Gallagher: Your name is Mate

Marinkovich ? A. Yes.

Q. What do you do for a living?

A. What do I do?

Q. What do you do for a living? Bo you work?

A. Yes.

Q. What kind of work?

A. Fisherman's work,

Mr. Gallagher: If your Honor please, I may
have to have some indulgence here, because this

witness does not speak as good English as some of

the others who have been here. I might have to lead

him a little bit.
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Q. Were you on the ''Blue Sky" on the day

Mr. [187] Evanisevich was hurt? A. Yes.

Q. Wliat did you do that day?

A. Nothing.

Q. What did Mr. Evanisevich do that day?

Mr. Fall: Just a minute. To which we object

as calling for the conclusion of the witness. He is

entitled to say what he saw him do.

The Court : Yes, I think so.

Q. By Mr. Gallagher: What did you see Mr.

Evanisevich do on the dav of the accident ?

A. Nothing.

Q. Bid you see him all day when he was on the

boat ? A. Yes, all day, until 2 :30.

Q. rntil2:30? A. Yes.

Q. Bid he work on any net? A. Nothing.

Mr. Fall: I ask that the answer be stricken as

calling for the conclusion of the witness.

The Court : It is denied.

M]*. Fall : I think he would be entitled to say he

saw him.

The Court: The Court has that in mind.

Q. By Mr. Gallagher: "V\niat part of the boat

were you on all that day until 2:30? [188]

A. Me?

Q. Yes, you.

The Court: If there is anybody here who ^an

act as interpreter for this man I wish he would

be called.

Mr. Fall : Part of the familv.
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The Court: The Court has no objection to that.

Mrs. Helen Mason: I can interpret. I am his

sister-in-law.

Mr. Fall: Are you the wife of Tom Mason?

Mrs. Mason: Of Tom Mason, yes.

(Mrs. Helen Mason was here sworn as inter-

preter.)

Mr. Gallagher: Will you please repeat exactly

what I say to him, in his language, and then when

he answers you will repeat in English exactly what

he says. Don't add anything to it; don't leave any-

thing out.

Q. Tell the Coui-t whether you were in a posi-

tion to see Mr. Evanisevich all day on September

22, 1939.

A. He said that Mr. Evanisevich was there at

about 2:00 o'clock. They left the boat, and he was

there all the time, and didn't do anything.

Mr. Fall : I ask that the answer go out.

The Court: Yes, it may go out.

Mr. Gallagher: That is not responsive. I will

re-frame the question. Will you tell the Court

Avhether you were on deck of the "Blue Sky" all

day on Se])tember 22, until you got off the boat?

[189]

(Mr. Evanisevich here interprets.)

The Interpreter: He claims nobody work any-

thing that day.

Mr. Fall: I will sav to mv client that I think
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he will probably get it mixed up unless you repeat

it the same thing Mr. Gallagher did.

The Court: You had better stay out of it. Mr.

Dewing is a good reporter, but he can't take down

what two or three of you say at the same time. Let

me ask you this question : Did you see Mr. Evanise-

vich on the morning of the day when he got hurt!

Tell him to answer ''Yes" or ''No".

A. Yes, he was there from 8:00 o'clock to 2:30,

in the afternoon.

Q. Did you see him all day before he got hurt,

after he came on the boat ?

A. He did. They were together.

The Court: Go ahead.

Q. By Mr. Gallagher: Did he do any work of

an}' kind on that boat that day? A. No.

Q. What did you see him doing on the boat?

A. Nothing. [190]

Q. By Mr. Gallagher: Mr. Marinkovich, will

you tell the Judge whether Mr. Evanisevich was

under the influence of liquor at the time he fell

down ?

Mr. Fall: To which we object again, as not

tending to prove or disprove any issue before the

Court. It certainly is not directed to any particular

amount of influence. I think it is indefinite.

The Court: Overruled.

Mr. Fall : Exception. [192]

A. Mr. Evanisevich was drunk, not too drunk,
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but he was drunk enough that he wasn't sober. He
was drunk.

Cross Examination

Q. By Mr. Fall: Did anyone tell you to say in

court today that Mr. Evanisevich was drunk on

September 22, 1939? A. No, sir.

(At this point there was an adjournment until

2:30 o'clock in the afternoon.)

Friday, October 25, 1940, 2:30 o'clock, P. M.

MATE MARINKOVICH,

resumed the stand and testified as follows

:

Q. By Mr. Fall: If your Honor please, there

is a man here, that I believe will certainly qualify

as an interpreter. His name is Mr. Ivankovich. He
is not a party to the action, or related to any of

the other parties to it. And I think that would be

better.

The Court : If he s^Deaks v;ell.

(George Ivankovich was here sworn as inter-

preter in the Croatian language, and acted as in-

terpreter during the examination of this witness.)

Q. By Mr. Fall: Mr. Marinkovich, w^hat time

did you [193] go on the ''Blue Sky" on September

21, 1939? A. 8:00 o'clock in the morning.

Q. Who was present when you arrived?

A. Marko Cvitanich.
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Q. Anyone else?

A. He only found this fellow. He don't know.

Mr. Gallagher : What is the answer ?

A. He said lie only find this man.

The Court: Use the same words he uses. If he

says ''I" you say '*!".

A. Hedidnot say ''I".

The Court : What did he say ?

A. He said he can oidy find one man on the

boat.

The Court: Who could?

A. He could only find one on the boat.

The Court: Didn't he say '^I could only find

one man on the boat"?

Mr. Gallagher: I think the interpreter thinks

the Judge said he could only find one man on the

boat.

A. He said I find Marko on the boat, and after

five minutes the rest of the crew arrived.

Mr. Gallagher: May it be stipulated that when-

ever the interpreter uses the second person the re-

porter should use the first person and say ''I said"?

Mr. Fall: Just explain it exactly; use the same

words that he says. [194]

Q. Who is the next man to come aboard the boat,

after you arrived ?

A. Jack Fabulich then arrived next.

Q. ^AHio arrived next?

A. T don't know. I didn't watch who came after.
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Q. How many men were on board the *'Blue

Sky" at 10:00 o'clock in the morning?

A. Nine men. There was nine men.

Q. Did the ''Bhie Sky" remain in San Pedro

all morning? A. Yes.

Q. Was the ^'Blue Sky" taken ont in the chan-

nel to try out the clutch ?

A. I am not sure. I don't know.

Q. Were you on the boat all morning ?

A. Yes, I was.

Q. You don't remember whether the boat was

taken out to tr}- out the clutch, is that right?

Mr. Gallagher: That is objected to upon the

ground that it would be immaterial, if your Honor

please, in that there is no evidence proving or tend-

ing to prove that any employment which might have

existed, so far as the libelant is concerned, would

require him to do anything with trying out the

clutch. He doesn't claim that he was employed as

an engineer; aud he doesn't claim that he did any-

thing about the clutch on the day of the accident.

He claims that he was a fisherman, and he says that

the only work he did was [195] either making or

repairing the brailer.

Mr. Fall : That was not the purpose of the ques-

tion.

The Court: Hasn't he already stated that he did

not know?

Mr. Gallagher: He said he wasn't sure.
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Mr. Fall: I want to find out if it is because he

did not remember.

The Court: You may ask him. Overruled. I

think you had better change your question.

Mr. Gallagher: May I inquire of comisel if the

purpose of this line is merely to test his recollec-

tion ?

Mr. Fall : That is correct.

Q. Just what did you do on the ''Blue Sky"

when you arrived at 8:00 o'clock in the morning?

A. Nothing.

Q. Where did you go on the ''Blue Sky" when

you arrived at 8:00 o'clock in the morning?

A. I stayed in the boat, and talking to the other

crew that were on the boat at the time.

Q. That were on the boat at the time? What
part of the boat did you stay on ?

A. I was in the kitchen at the time.

Q. You were in the kitchen? A. Yes.

Q. How long did you stay in the kitchen?

A. I don't know how long I stayed. [196]

Q. Who else was in the kitchen with you?

A. Jack Fabulich.

Q. Where is the kitche]i located on the "Blue

Sky"? A. On the center of the boat.

Q. Did you stay in the kitchen until 11:00

o'clock?

A. I stayed in the kitchen, and just off on the

deck once in a w^hile.
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Q. About how long were you in the kitchen be-

tween 8:00 o'clock and 12:00 o'clock noon on Sep-

tember 22n(i'?

A. I don't know exactly how long.

The Court: Mr. Fall, I think we are taking up

too much time, and that applies to Mr. Gallagher

as well, but nevertheless tlie Court thinks you are

taking up too much time on these matters. I want

you to ask the questions as directly as you can, and

fuiish this ])hase of the examination. As I say, I

realize that Mr. Gallagher did the same thing, but

nevertheless the Court should have stopped him

just as w^ell,

Q. By Mr. Fall: Were you in the kitchen two

hours? A. I don't know.

Q. Was Jack Fabulich in the kitchen with you

the whole time you were in the kitchen?

A. He got out, outside, and back in the kitchen

again.

Q. Where was Mr. Evanisevich when you were

in the kitchen? [197]

A. I don't know if he was in the kitchen or out-

side, but he just goes forth and back.

Q. Did anyone tell you to go aboard the "Blue

Sky" on September 22nd?

The Court: Repeat the question.

(Question read by the reporter.)

Q. By Mr. Fall: Did anybody tell you to come

there on the day that Mr. Evanisevich was hurtf
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A. No.

Q. Where was Mr. Evanisevich when you saw

him drinking beer? Where was Mr. Evanisevich

then?

A. He was outside on the deck, and in the kit-

chen. He was all aromid.

Q. Were you in the pilot house at any time ?

A. Yes, I was. I came in and go out again.

Mr. Gallagher: What is the answer?

(Answer read by the reporter.)

Q. By Mr. Fall: What time?

A. It was 11:00 o'clock, until 2:00 o'clock in

the afternoon.

Q. You were in the pilot house from 11:00

o'clock until 2:00 o'clock in the afternoon, is that

correct? A. I was inside and outside.

Q. What time was it that you saw Mr. Evanise-

vich have the hrst can of beer?

A. I don't know. I am not sure. It was 11:00 or

[198] 11:30.

Q. Where was he ?

A. He was in the kitchen, and out again; came

in again and out again.

Q. Where was he when he had the second can of

beer ?

A. I don't knovx' where we were, but talking

about Ham and Eggs.

Q. That was the last can of beer he had, wasn't

it? A. No.
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Q. How many cans did he have before lunch?

A. I don't know how many he had.

Q. How many did he have during lunch"?

A. Who knows? I don't know. I didn't w^atch

everybody.

Q. How many did he have after hmch'?

A. I know he was drinkmg right along.

The Cyourt: No. How many did he have after

lunch? Tell him to answer that if he knows.

A. He would drink one, and take another one.

I don't know how much he had.

Mr. Fall: I ask that the answer be stricken

—

Everything but ''I don't Iviiow how much".

The Court: Motion denied.

Q. By Mr. Fall: Did you leave the boat before

Mr. Evanisevich ?

A. One minute before I gave my hand to try

to help [199] him out from the boat, and he re-

fused.

Mr. Fall : I ask that everything be stricken aside

from "One minute before".

The Court: Read the question and answer.

(Record read by the reporter.)

Mr. Fall: I think the whole answer should be

stricken as bemg non-responsive.

The Court : It may go out.

Q. By Mr. Fall: Did you leave the boat before

Mr. Evanisevich? A. Yes.

Q. How long after you left the boat did Mr.

Evanisevich leave? A. Two minutes.
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Q. Two minutes, did you say, or a minute after?

A. He said two minutes after.

The Court: Was it two minutes, or one minute?

A. I'm not sure, one or two minutes.

The Court: Go ahead. There isn't very nmch dif-

ference.

Q. By Mr. Fall: His answer is one or two min-

utes?

A. I am not sure; one or two miimtes.

Q. How much beer did you have to drink?

A. I drank one beer. I don't drink much.

Q. Didn't you drink more than one can of beer?

A. One or two; not any more. [200]

Q. How many cans of beer did you see Jack

Fabulich drink?

A. I saw him drink three or four.

Q. How many cans did you see John Zorotivich

drink? A. He drank six of them cans.

Q. Was he drmik?

A. He never was drunk, but he was happy.

Mr. Gallagher: Just a minute. May I have that?

He was afraid did you say?

A. No; happy. He was drunk, but not too much.

The Court: That was John Zorotivich?

Mr. Fall: Yes. How about Dinco Botovich? How
many cans did he drink?

A. I don't know. I didn't watch. Who knows?

Q. Did you see him drink any beer?

A. Yes.
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Q. Do you recall whether he drank more than

one can?

A. I can't say nothing. I don't know.

Q. Did you see Marko Cvitanich drink any beer'?

A. I don't know. He drinks wine, but I didn't

see him drink beer.

The Court : I think you have proceeded far

enough for the purpose of testing this man's recol-

lection.

Mr. Fall: Your Honor, I am doing more than

that. I am. trying to find out how many cans of

])eer were drank there. We know how many they

had. [201]

The Court : The Court believes that you have pro-

ceeded far enough.

Q. By Mr. Fall : Were there any engineers work-

ing on the clutch, on the 22nd day of September?

A. There were Marko Cvitanich, and John Zor-

otivich; they were working on something.

Q. Were there any men workmg on the engine,

or the clutch, who were not members of the crewf

A. No.

Mr. Fall: That is all.

Redirect Examination

Q. By Mr. Gallagher: Mr. Marinkovich, right

after you got off of the boat there, did you say any-

thing to Mr. Evanisevich ?

Mr. Fall: To which we object as being incompe-

tent, irrelevant and immaterial.
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The Court: The Court can't tell just yet. It

might be.

Mr. Fall: I will withdraw the objection.

A. I tell him '^ Let's go home."

Q. By Mr. Gallagher: "I told, him he better go

home"? A. Let's go home."

The Court :
" I told him let 's go home. '

'

Mr. Fall: I ask that the answer be stricken as

being immaterial. [202]

The Court: The first time it will stand.

Mr. Gallagher: That was only preliminary. Did

you say anything to Mr. Evanisevich about helping

him off of the boat?

Mr. Fall: To which we object as leading and sug-

gestive.

The Court: Overruled. Proceed.

Q. By Mr. Gallagher: Did you say anything

about helping him off of the boat ?

Mr. Fall: That is assuming that he had to be

helped off.

The Court: Just a moment. The Court will de-

cide this case on the evidence it believes material.

This witness is having difficulty in understanding,

in many ways; not only directly, but through an

interpreter, and we are wasting a lot of time on

these matters. If we had a jury it would be some

justification for these continual objections on the

part of both parties. It is a matter that is not so

material, and certainly I think it would not be in

error either way, and the Court will not consider
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it if it does not believe it is material. Of course,

if it is a matter that comes to the protection of

your record, I think it is proper for you to make

all the objections, and take exceptions, and make

motions that you feel advised. And now read the

question again. And have him answer. Objection

overruled. [203]

(Question read by the reporter.)

A. No, I didn't say nothing.

Recross Examination

Q. By Mr. Fall: Mr. Marinkovich, are you re-

lated to Mr. Mason? A. Yes.

Q. What relation? A. I am his brother.

Q. Have you talked about this case with your

brother, before }'ou came into court?

A. We talked on our way from San Francisco,

but we did not talk about the court.

Q. You never talked about this case with any-

one since the day the accident happened?

A. No.

Mr. Gallagher: What did he say after that? [204]

A. He said, ''I talked to the lawyer."

Mr. Gallagher: I would like to have the whole of

the answer. I don't think the interpreter meant to

leave it out.

A. He said, "No, but I talked to the lawyer."

Q. By Mr. Fall: You talked about what you

were going to testify in court, with Mr. Fabulich,

didn't you?
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A. He didn't say anything; he just say what I

see.

Q. Did you talk with the cook?

The Court: I don't think you need to proceed

any further. He «aid he talked with Mr. Gallagher

about the case, and that is usual. [205]

MARKO CYITANICH,

a witness called by and on behalf of the respondent,

having been first duly sworn, testified as follows

:

Direct Examination

Q. By Mr. Gallagher : What is your name ?

A. Marko Cvitanich.

Q. Where do you live, Mr. Cvitanich'?

A. 251 14th Street, San Pedro.

Q. What is your occupation?

A. Fisherman.

Q. Are you also an engineer? A. Yes, sir.

Q. Were you working on the "Blue Sky" in

September, 1939? A. In 1939, yes, I did.

Q. Do you remember the day when Mr. Evanise-

vich was hurt? A. I do.

Q. How did you happen to go on board that day ?

A. I happened, because the engine was not work-

ing right, you know, and the skipper told me to

come down to the boat.
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Q. The skipper gave you an order to go down to

the boat? A. And check up on the engine.

Q. And check up on the engine? A. Yes.

Q. When did the skipper give you that order?

[206]

A. He gave me the order the night before.

Q. Wlio was present when he gave you that

order? A. I was, myself.

Q. Was Mr. Evanisevich present?

A. No, he was not.

Q. Where did you get that order?

A. I got it home, on the phone.

Q. Did i\li\ Evanisevich do any work on board

that boat the day he was hurt, that you saw ?

A. No, he never did.

Q. Who was lieli)ing you that day?

A. Two of my men, assistant engineers.

Q. Who were they?

A. Johnny Zorotovich, and Bodich.

Q. Did you take any trial trip?

A. No, sir, we just go out to the ship.

Q. How far was that from where the boat was

tied up in the morning?

A. About two miles.

Q. Was that out in the channel at all?

A. Inside the channel, in San Pedro Bay.

Q. Was the skij)per on board at all on Sep-

tember 22, 1939? A. No, he wasn't.

Q. Did you have any occasion to observe Mr.
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Evanisevich, or see Mr. Evanise\'ich on board that

clay? [207]

A. No, he did not have to come down on the

boat, because he did not have to do any kind of

work on the boat.

Mr. Hall: I ask that that be stricken.

Mr. Gallagher: No objection.

The Court: It may go out.

Q. By Mr. Gallagher: Did you see Mr. Evan-

isevich on board the boat that day?

A. Yes, I did.

Q. What was he doing the times when you saw

him? A. He wasn't doing anything.

Q. Where did you see him?

A. I saw him there on the deck.

Q. About how many times?

A. I saw him there a lot of times.

Q. What is that?

A. I saw him a lot of times.

Q. What time did you leave?

A. We left about 8:30.

Q. I mean what time did you get off of tjie

boat? A. It was 3 o'clock.

Q. Did you leave after Mr. Evanisevich hurt

himself? A. Yes, I did.

Q. Were you on deck at the time Mr. Evanisevich

hurt himself? A. Yes, I was.

Q. Did you see Mr. Evanisevich eating or drink-

ing anything [208] that day?
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A. Yes, I saw him drinking about six or seven

times.

Q. What? A. Cans of beer.

Q. Did you see him eat his lunch f

A. I saw him the first time in the morning, was

about 9 o'clock; that was the first can of beer he

took.

Q. About 9 o'clock in the morning?

A. Yes. The second time around 10 o'clock. After

we had dinner, around 11 o'clock.

Q. Did you see the accident?

A. No, because I just happened to turn around

at the time when he fell.

Q. Did you see him immediately before the ac-

cident? A. Just before, yes, I did.

Q. What was he doing just before the accident ?

A. He was standing there on the rigging, the

left foot in the rigging, and the right foot on the

deck; then he was holding a can of beer in the

right hand, and the left hand he was holding on

himself.

The Court : Would you read the answer ?

(Answer read by the reporter.)

Q. By Mr. Gallagher : Did you say his left hand

was holding on himself, or by himself?

A. Yes, by himself, like this.

Q. Alongside of his body? [209]

A. Alongside of his body.

Q. Was he holding onto the rigging with his

hands? A. No, he wasn't holding anything.
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Q. How long had you known Mr. Evanisevich

before the accident?

A. I know him since I think 1929.

Q. Had you seen him drink beer on other

occasions, besides the day of the accident *?

A. What do you mean"? Some other places?

Q. Yes, had you seen him drink on otlier days?

A. Other days?

Q. Yes.

Mr. Hall: Just a minute; to which we object.

I don't see the purpose of that.

The Court: I think the objection is good.

Mr. Gallagher: I will withdraw the question.

Q. Mr. Cvitanich, state whether in your opinion

Mr. Evanisevich was or was not under the influence

of liquor at the time the accident happened.

A. Yes, I would say he was drunk.

Q. Did you go to San Francisco during the

sardine season in 1939?

A. Yes, I did.

Q. What was the nature of that work up there,

and by that question I mean, did you deliver any

sardines to ships or vessels at sea, or did you bring

them in to canneries on shore? [210]

A. No, we delivered the fish to the shore, to

the canneries.

Q. How long would the trips away from the

wharf or the canneries last when you woidd go after

the sardines? Would you come back each day, or

stay out over night?
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A. Sometimes we stayed out over night, most

of the time we came in.

Q. When you came in, what did the crew do

with the fish, with the sardines?

A. Do you mean where we got a load of fish?

Q. Yes, when you got a load of fish, you brought

it in to the wharf, and what did the crew do with

the fish ? A. Unloaded ihv lisli at the cannery.

Q. Where would they take the fish—just throw

it on the dock, or take it in to the canneries?

A. No, just throw it, like an elevator.

Q. Like these escalators out here?

A. Something like that; a great big basket, and

dmnp it alongside of the boat.

Q. Was that taken up into the canneries ?

A. Yes, it does.

Mr. Gallagher: Take the witness.

Cross Examination

Q. By Mr. Fall : What relation are you to Mr.

Mason? A. He is my brother-in-law. [211]

Q. Do you own part of the boat?

A. Yes, I am.

Q. You fished sardines in 1939, in other places

than San Francisco, didn't you?

A. I fished San Francisco.

Q. You fished down here locally, too, didn't you?

Mr. Gallagher: Just a minute. The question is

objected to upon the ground that it does not state

what for.
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Mr. Fall: For sardines.

Mr. Grallagher: What month? It would not be

material unless it was part of this particular season.

Mr. Fall: That is just what I am getting at; I

am trying to find out if it was.

The Court: I understood it was for 1939. Is

there more than one sardine yeason i]i one year?

Mr. Gallagher: No, your Honor, but they fish

in more than one place for sardines in the season.

The Court: You may answer the question.

A. Your Honor, it was later we came back,

and leave for Frisco; we were fishing in Pedro for

a while.

The Court : Did you fish in San Pedro ?

A. Yes, a while.

The Court : Anywhere else beside San Pedro and

San Francisco?

A. No, just the two places.

The Court: Just the two places? [212]

A. Yes.

The Court: During the year 1939, for sardines?

A. Yes. We started fishing in 1939, and in fact

we fished in 1940, in San Pedro; came down in

January.

Q. By Mr. Fall: You came here about Christ-

mas?

A. Right after Christmas. January, I believe.

Q. To whom did you sell your fish down here?

A. We fished for Van Camp.

Q. Did you sell any to the reduction plant?
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A. No.

Q. Whereabouts did you fish, out in the deep

water ?

A. All over, the islands, and all the deep water.

Q. How far out would you go?

A. Most we would go out from Pedro about 9

hours; that was Santa Cruz Island.

Q. And how many miles would that be?

A. 10 hours?

Q. Yes.

A. It would be about 94 or '5 miles.

Q. About 94 or '5 miles? A. Sure.

Q. How about up at San Francisco, how far out

would you go?

A. It all depends. Sometimes we would go out-

side the lightship, and we would go all around.

Q. How far was the lightship? [213]

A. It is about an hour from San Francisco.

Q. About 90 miles?

A. About that. I never checked it up, because

I am the engineer on the boat, and don't check

up on the time.

Q. Did you ever go out to the islands off San

Francisco ?

A. Yes, we used to go around there.

Q. That was over 30 miles?

A. You mean the Farallone Islands?

Q. Yes.

A. I don't believe we fished aroimd there, be-

cause the fish were more close.
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Q. Did you go out by the Farallone Islands at

any time? A. No, we did not.

Q. When you were fishing off San Francisco,

about the furthest you went would be about how

many miles? A. What did you say?

Q. About how far out would be the furthest you

went when you were fishing off San Francisco?

A. Sometimes we would go down to Point Reyes.

The Court: What was the furthest, 20 miles,

or 30 miles ? A. We would never go very far.

The Court: How far, 15 miles?

A. A couple of miles.

Q. By Mr. Fall: Point Reyes is how far from

San Francisco ? [214]

A. I can't tell you for sure. It is about 4 hours.

I am not sure.

Q. That would be about 30 miles, wouldn't it?

A. That couldn't be 30 miles, when the boat

makes about 10 miles ; that would be about 40 miles.

Q. How much beer did you have to drink on

the 22nd of September?

A. I have about two cans of beer.

Q. Do you know how much beer was left when

you went home?

A. I am not sure, because I didn't go in to the

icebox and check up on it.

Q. You didn't go there? A. No.

Q. You were working on the engine, in the

engine-room ? A. Yes.
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Q. Most of the day, weren't you?

A. No, I wasn't because I had the engineer

working there. I checked up there about an hour;

we came back out in a ship, so I didn't have to do

any kind of work on the [215] deck at all.

Q. What did you do after you returned to the

ship?

A. Stayed on the boat, like the rest of the guys,

or walking back and forth.

Q. What were you doing? You stayed on the

boat?

A. Stayed on the boat, and that was all; for

nothing.

Q. Do you recall what any of the other men

had to drink?

A. Some of them guys took one can or two.

Q. Were you drunk?

A. No, sir, I wasn't. I never was drunk, neither.

Q. How about John Zorotovich, was he working

with you? A. Yes.

Q. Was he drunk? A. No.

Q. Did he have am^tliing to drink?

A. He had a beer. He never drank much; he

had one or two cans himself.

Q. He did not have more than one or two cans?

A. I don't believe he did.

Q. Was anyone else drimk? A. No.

Q. You had beer every day there, in that hot

weather, didn't you?
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A. Yes. On the 22nd, I believe I bought a case,

the first case of beer; and then on the 26th I think

there was [216] bought another case of beer.

Mr. Gallagher: I think that is immaterial.

Q. By Mr. Fall: What date did this accident

happen? A. It happened on the 26th.

Q. On the 26th? A. Of September, yes.

Q. What day of the week was that?

A. I don't know what day of the week, because

we don't check on the days. Lots of times I don't

know when it is Sunday. Fishermen don't look up

on this time.

Q. Did you work the day before the 26th?

A. No, I didn't.

Q. Did you work on the 24th?

A. No, I didn't. Nobody had to go on the boat,

because we did not have to do any kind of work

between those days. The last day we worked was

the 22nd.

Q. The last day you worked was the 22nd?

A. Yes.

Q. But the accident did not happen that day?

A. It happened on the 26th.

Q. It happened on the 26th?

A. Yes, around 2:30 in the afternoon.

Q. How many were on board the boat at 2:30?

A. We were about eight men.

Q. About eight men?

A. No, it wasn't that many. Wait a minute,

because [217] some of the guys left for home before
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that. It was Fabiilich, me, Matey Marinkovich, and

Jerry Marinkovich.

Q. You say you didn't work the day before on

the boat? A. No.

Q. How about two days before?

A. I know well I do any kind of work around

the boat.

Q. Were you on board the boat the day before?

A. No, I wasn't.

Q. Were you on board the boat two days before?

A. I would tell you the same answer a lot of

times before. Why you ask me every time?

Q. How many days before he was injured was

the last time you were on board the boat?

A. What did you say?

The Court: Read the question.

(Question read by the reporter.)

A. It was on the 22nd, about four days before.

Q. By Mr. Fall: Four days before?

A. Yes.

Q. Did you work on the boat on the 22nd?

A. No.

Q. How about the 20th? A. No.

Q. How about the 19th? A. No.

The Court: Don't proceed with it any further.

That [218] is sufficient.

Redirect Examination

Mr. Gallagher: We will call Tom Mason.

Mr. Fall: At this time, your Honor, we will

object to any testimony on the part of Mr. Mason.
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He has been in the courtroom throughout this period

of time. He is not a party to this action, and the

court ruled that he was an interested witness, but

this man is not a party to the action any more than

thei man who has just left the stand, who also was

one of the owners of the boat.

The Court: Objection overruled.

Mr. Fall: May we have an exception? [219]

TOM MASON,

recalled as a witness on behalf of the respondent,

having heretofore been duly sworn, testified as

follows

:

Q. By Mr. Gallagher: Mr. Mason, you were

master of the "Blue Sky" in 1939?

A. Yes, I was.

Q. How long have you been master of the "Blue

Sky"?

A. Since the boat was built, in 1930.

Q. You testified, if I recall, that you were not

on the boat on the day when Mr. Evanisevich was

hurt? A. No, I wasn't.

Q. Did you talk to Mr. Evanisevich the day be-

fore he was hurt? A. Yes.

The Court : Mr. Gallagher, will you keep in mind

that this witness has been already rather extensively

examined, and not cover those matters twice?
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Mr. Gallagher: The reason I am going into this

matter now is that my recollection is different from

Mr. Fall's. Mr. Fall stated yesterday, I think, that

Mr. Mason testified that the day before the accident

he had told Mr. [220] Evanisevich to go on board

the boat and do some work. I don't remember any

such testimony, and I want to cover that subject

matter.

The Court,: Go ahead.

Q. By Mr. Gallagher: Mr. Mason, do you re-

member the day that Mr. Evanisevich was hurt?

A. Yes.

Q. You weren't on the boat that day, but you

know the day? A. Yes.

Q. Did you have a conversation with Mr. Evan-

isevich the day before he was hurt ? A. I had.

Q. Mr. Mason, state whether you did or did not

tell Mr. Evanisevich to go on board the boat on

the day of the [221] accident.

A. I didn't tell him to go on the boat.

Q. Did you have any conversation with him,

either the day of the accident or the day before

the accident, about his doing any work on the boat?

A. No, nothing.

The Court: My recollection about that is, that

he testified, when he was on examination before,

that about September 21st he called everybody to

go to work. That's the notation the court has from

his testimony. I think you had better refer to Mr.

Dewing 's record in regard to it. Proceed.
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Q. By Mr. Gallagher: On the day before the

accident did you tell any of the men to go to work

on the 22nd of September, 1939, if that was the

date of the accident?

A. The day of the accident, did you say?

Mr. Gallagher: No.

The Court : The day before.

Q. By Mr. Gallagher: The day before the ac-

cident did you tell any members of the crew to go

on board the next day?

A. There was my partner ; I called him over the

phone, and I told him to go down to the boat, and

I also called up three or four members of the crew.

Q. Who were the members of the crew that you

told to go down on the boat on the day of the

accident ?

A. John Zorotovich, Zinko Botovich; Fabulich

was living [222] on the boat. The cook, I told him to

go down also.

The Court: And Mr. Cvitanich, he was your

partner? A. That's right.

The Court: He was the one that you called?

A. That's right.

Q. By Mr. Gallagher: Did you call each one

of those men on the telephone, or were they all

together in one place? [223]

A. I met them on Thirteenth Street, by the

coffee house, and I told them.

Q. All of them?

A. All of them, except my partner Cvitanich.
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Q. Was Mr. Evanisevich there at that time?

A. No.

Q. Mr. Mason, during the sardine season, right

after you got up to San Francisco, was there any

trouble or difficulty? A. There was a strike.

Q. What is it? A. There was a strike.

Q. What kind of a strike was it?

A. It was a strike amongst our cannery workers

;

the C. I. O. and the American Federation have

some dispute over it.

Q. Did you do any fishing with your boat during

that strike? A. No, I have not.

Q. Why not?

A. On account of the C. I. O. men, they wouldn't

cross the picket line; they refused to go out.

Q. Who refused to go out?

A. The C. I. O. members. My crew.

Q. How long was the boat tied up by the refusal

of some of your crew members to cross that picket

line? [224] A. Two weeks.

Mr. Fall: To which we object as incompetent,

irrelevant and immaterial; it is not binding at all

upon this libellant.

The Court: He has answered. The answer may
stand. Proceed.

Mr. Fall: Exception, your Honor.

Q. By Mr. Grallagher : Mr Mason, in the course

of hiring fishermen on the "Blue Sky" in the last

couple of years, have you ever had a fisherman at
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the beginning of the season, and such fisherman quit

before the season was over? A. Yes, I have.

Q. How many?

A. In 1939, four of them quit on me.

Q. Who were they?

A. John Zorotovich was the first one. He only

stayed with me when I went to San Francisco for

sardines, one month.

Q. John Zorotovich? A. That is right.

Q. Was that the season that commenced right

after this accident happened?

A. That is right.

Q. He quit after one month? A. Yes.

[225]

Q. Was that with your consent? A. No.

Q. Who else quit without your consent before

the season was over?

Mr. Fall: To which we object. I can't see the

materiality here of this line of questioning. It cer-

tainly would not prove or disprove any issue before

the court in this matter.

The Court: I don't think it is a proper method

of proving custom. You may ask him if he knows

whether there was such a custom or not.

Q. By Mr. Grallagher : Mr. Mason, do you know

whether there has been any custom for the fisher-

men to quit whenever they pleased, after they signed

on, or after they accepted employment ?

A. Well, there was a custom before these agree-

ments were drawn, as I stated yesterday.
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Mr. Fall: Just a minute. Then I would object.

Mr. Gallagher: He hasn't finished his answer

yet. Let him finish.

The Court: Let him answer the question; then

you may make a motion to strike.

Q. By Mr. Gallagher: State what you were

going to state about a custom, before the agreement.

Wliat kind of a custom?

A. That he could quit any time, and I could

fire [226] him any time; that was the custom.

Mr. Fall: That is objected to, and I move that

the answer be stricken.

Mr. Gallagher: No objection.

The Court: Let it go out.

Q. By Mr. Gallagher: Mr. Mason, since these

contracts between the imion and the Boat Owners

Association, is there any custom for the fishermen

to stay in the employment of the boat owners for

an entire season, without quitting?

Mr. Fall: To which we object as being an at-

tempt to vary the terms of the instrument.

Mr. Gallagher: I withdraw the question.

Mr. Fall : It is contrary to the express provisions

of the contract.

The Court: Overruled. You may answer.

Mr. Fall: Exception.

The Court: Read the question, Mr. Dewing.

(Question read by the reporter.)

A. The custom has been



vs. John Evanisevich 227

(Testimony of Tom Mason.)

The Court : Just answer yes or no ; then you may
explain it.

A. No, I guess.

The Court: Go ahead now and explain it.

A. Since the agreement was drawn they had to

stay in the boat for the season, like the contract

stated and [227] we could fire them for good cause,

but still they must stay in the boat; still they quit.

The Court: Read the answer.

(Answer read by the reporter.)

Mr. Fall: To which we object as being non-re-

sponsive; not necessarily non-responsive; it doesn't

appear to be intelligible.

The Court: The objection will be overruled.

Do you know what the custom was when a man was

hired, in your work of fishing off the coast of Cali-

fornia in the Pacific Ocean, fishing sardines—do

you know what the custom was, as to the length of

employment when a man was hired?

A. There was no length, your Honor, at all, in

the custom; before these agreements there was no

limit at all that a man could come in a boat.

The Court: But in 1939, I am talking about,

September, 1939; that was just before the sardine

season started, wasn't it?

A. That is right.

Q. Do you know what the custom was at that

time for the employment of a man who was hired

to go on one of these fishing expeditions, or who was

hired as a fisherman?
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A. He was hired for the period of time—^well,

hired for the season, but, still, as I stated, they don't

obey, and they still quit. [228]

Q. Was that the custom or not, for them to act

for the entire season? A. There was

Q. Answer yes or no : Was it the custom for him

to act for the entire season? You answer that yes

or no, and then you may explain. A. Yes.

Q. Do you have any exj^lanation to make"?

A. No.

Q. Does that apply as well to the man who was

to get his share of the proceeds, did the same custom

apply?

A. The custom applied amongst employees, that

when anything arose like that, to discuss the dispute

amongst themselves, if they expect to give the man
the share and help him, and he work or not, and

things like that.

Q. I want to know just one thing, Mr. Mason:

What was the custom when a man takes employ-

ment on a boat such as yours and such as these

other men did here, Mr. Rancovich and Mr. Evanise-

vich and Mr. Zorotovich and those others—^what was

the custom with reference to the length of time

for which their employment is to continue when

they agree to go out with the ship owner for the

purpose of catching sardines ? Is that for the season

or not? A. It is for the season.

Q. And that was for 1939? A. 1939. Q229]
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Q. By Mr. Gallagher: Mr. Mason, was it cus-

tomary for a man to stay on the job, without quit-

ting, for the entire season, in 1939?

A. It was, yes.

Q. Now, in 1939, what kind of fishing did you

do in San Francisco? A. Sardine fishing.

Q. Tell the judge how many trips you made,

whether you stayed out two days, three days, one

day, or what, when you were in San Francisco?

What was the average trip?

A. The average trip, well, the average trip run

about fifteen ton.

Q. Fifteen tons; that is what I mean.

The Court: How long did it take you?

Q. By Mr. Gallagher: Did you go out and

stay out say a week, or did you go out and come

back each day?

A. I go out now—we go out in the evening, and

come back in the morning.

Q. When you come back where do you unload

your catch? A. At the cannery.

Q. How do you do that miloading? Who takes

it off of the boat?

A. My emj^loyees do it, take it off the boat.

Q. The crew? [230] A. Yes.

Q. Who attends to the navigation of the vessel,

that is, who plotted the courses ? A. I do.

Q. Did you, during that time? A. I did.

Q. How many men slept on board the vessel up

in San Francisco?
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A. During the fishing we all slept in San Fran-

cisco on the boat.

The Court: Mr. Gallagher, for the information

of the court, will you inquire as to the size of the

vessel

?

Q. By Mr. Gallagher: What is the size of the

vessel? A. Eighty-one feet long.

Q. A¥hat is the gross tonnage, and the net ton-

nage ?

A. The gross is 99, and the net toimage is 51.

The Court: It is 81 feet long. What is the

width? A. The width is 20.

The Court: 20 feet ? A. That is right.

Mr. Gallagher: Take the witness.

Cross Exammation

Q. By Mr. Fall: You say you called the cook

on the 21st day of September, and told him to go

down to the boat, to be on the boat on the 22nd?

I beg your pardon—You [231] met him on Thir-

teenth Street by the coffee house, is that correct?

A. Yes, I met him after we left the boat, and I

spoke to him again, and told him to be sure to be

down.

Q. You had already talked to him before, while

you were on the boat?

A. No, I wasn't talking to him, but I had the

intention to tell him, but I didn't.

Q. To make sure about it, didn't tell him on the

boat, before you left the boat on the 21st?
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A. No.

Q. How many men were working on the boat

on the 21st?

A. On the 21st there was all of them there.

Q. Just what did you tell the cook, when }'ou

told him to come down on the 22nd'? Tell the con-

versation in front of the coffee house.

A. I told him to get something to eat for the

four men; there was going to be four to five men
on the boat; to get something for them.

Q. Did you have anything to eat on the 21st,

on board the ship? A. On the 21st?

Q. Yes. A. Yes, we had. [232]

Q. Wasn't the boat over in Terminal Island?

Didn't you go over to Terminal Island on the 21st?

[233]

A. No, we came from the outer harbor with the

boat, with the net on, and I don't know what they

do the next day, when they was down there.

Q. When did you put the net on the boat?

A, That was the last day before Mr. Evanise-

vich got hurt.

Q. You had it there by the Fisherman's Co-

operative, did you?

A. No, the boat wasn't there.

Q. The net? A. No.

Q. You had just tarred it a few days before,

hadn't you?

A. No, it was tarred about a week before that

or 10 days, or something like that.
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Q. Was it lying out there on the dock some

place? A. No.

Q. Whereabouts was if?

A. It was by the highway, way up above the

ship, by the highway, in an empty lot.

Q. It wasn't in your home?

A. No. Part of it I have at home.

Mr. Fall: That is all. [234]

Redirect Examination

Q. By Mr. Gallagher: Mr. Mason, where was

the net tarred?

A. That was a sardine net. It was tarred by the

Fisherman's Cooperative.

Q. I mean, was it on shore?

A. Oh shore, yes.

Q. Was that net repaired before it was taken

on board the vessel? A. Yes, it had been.

Q. Where were the repairs made?

A. On shore. [235]

Mr. Gallagher: That's all on behalf of the re-

spondent and claimant. We rest, if your Honor

please.

May it please your Honor, all of the evidence of

the respondent and claimant having been submitted,

I desire to state to the court that I do not believe

the court would be justified in finding, nor do I
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believe the court would find, on the evidence, that

the libelant was, at the time of the accident, drunk,

or under the influence of intoxicating liquor, and

that being my opinion, and my conviction, I think

it is my duty to the court to ask leave to have the

amendment to the answer stricken from the file on

that [240] particular defense, to wit, the defense

predicated upon the contention that any injury sus-

tained by the libelant was the approximate result

of intoxication; I ask that that be withdrawn.

The Court: The motion is granted.

Mr. Fall: Mr. Evanisevich, will you take the

stand ^

Mr. Gallagher : I assume that when a pleading is

stricken from the files, and the defense is with-

drawn, that the matter of taking depositions to

refute that likewise falls?

The Court: Yes. [241]

JOHN EVANISEVICH,
the libelant, recalled in rebuttal, testified further as

follows

:

Direct Examination

Q. By Mr. Fall : When you left the ''Blue Sky",

right after, or about the time that Mr. Marinkovich

had gone on the dock, did you have any conversa-

tion with him at all? A. With who?

Q. Mate Marinkovich, the man that went up

just before you did.
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A. Mate Marinkovich?

Q. Did you have any conversation with him be-

fore you got on the dock? A. No, sir.

Q. Just before you went on the dock?

A. No.

Q. Did he tell you to go home?

A. No. [242]

Q. Did Mr. Mason tell you, on the 25th day of

September, 1939, to come down to the boat the next

day?

Mr. Gallagher: I object to that on the ground that

it is not rebuttal, and it is leading and suggestive.

He testified to that in the case in chief.

The Court: I think he did. However, the court

thinks there has been so much testimony regarding

it, he will let him answer the question. Read the

question.

(Question read by the reporter.)

A. He don't see me, but he says to the boys to

go in the morning at 8 o 'clock on the boat, and when

I heard that, then I went on the boat.

Q. Where did that take place? Where did he

tell you that ?

A. The outer harbor on the boat.

Mr. Gallagher: I object to that as assuming a fact

not in evidence.

Q. By Mr. Fall: When did he make the state-

ment ?

A. That was the day before I got hurt.

Q. AVhere was he, and where were you?
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A. That was on the boat, in the outer harbor.

Q. How many of the men were on the boat ?

A. All the crew was on the boat, before we went

home.

Q. Were they all present when that statement

was made? A. Yes. [243]

[Endorsed]: No. 10094. United States Circuit

Court of Appeals for the Ninth Circuit. Tom Ma-

son, Marco Cvitanich and Mitchell Cvitanich,

Owners of Diesel Screw ''Blue Sky", her tackle,

apparatus, engines, furniture, etc., Appellants, vs.

John Evanisevich, Appellee. Apostles on Appeal.

Upon Appeal from the District Court of the United

States for the Southern District of California, Cen-

tral Division.

Filed March 23, 1942.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals

For the Ninth Circuit

Case No. 10094

TOM MASON, et al.,

vs.

JOHN EVANISEVICH,

Appellants,

Appellee.

STATEMENT OF POINTS ON WHICH AP-
PELLANTS INTEND TO RELY ON AP-
PEAL AND DESIGNATION OF PARTS
OF RECORD NECESSARY FOR THE
CONSIDERATION THEREOF.

POINTS UPON WHICH APPELLANTS
INTEND TO RELY ON THE APPEAL

(1) That the libellant was not in the service of

the vessel at the time he sustained his injury.

(2) That the libellant unnecessarily and for hi^

own pleasure and convenience loitered and enter-

tained, amused and interested himself in matters

and things entirely foreign to any service for the

ship for an mireasonable length of time after all

work which could possibly have been done in or

about preparing the vessel for an intended fishing

voyage had been completed.

(3) Whether under the general maritime law a

seaman is entitled to wages to the end of an express



vs. John Evanisevich 237

or implied contract of employment which conceiv-

ably might continue for many months during which

time many separate voyages would be completed,

or whether the right to wages expires at the end

of each separate voyage in the event the seaman is

injured when preparations are being made for a

specific voyage.

(4) Whether a fisherman engaged in repairing

or making a fishing net is engaged in maritime ser-

vice merely because while doing so he is on a fishing

boat moored to a wharf, or whether, if injured,

under such circiunstances he is subject to the work-

men's compensation law of the state within which

the vessel is located at the time of the injury.

(5) Appellants, by reference thereto, incorpo-

rate herein, as further points upon which they in-

tend to rely on this appeal, paragraphs I, II, III,

IV, V, VI, VII, VIII, IX, X, XII, XIII, XIV,

XV and XVI of the Assigmnent of Errors.

Dated: Los Angeles, California, this 27th day of

March, 1942.

LASHER B. GALLAGHER,
Proctor for Appellants.
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(AFFIDAVIT OF SERVICE BY MAIL—
1013a, C. C. P.)

State of California,

County of Los Angeles—ss.

T. Johnson, being first duly sworn says: That

affiant is a citizen of the United States and a resi-

dent of the County of Los Angeles; that affiant is

over the age of eighteen years and is not a party

to the within and above entitled action; that affiant's

business address is: 458 South Spring St., Los

Angeles, California; that on the 27th day of March,

1942, affiant served the within Statement of points

on which appellants intend to rely on appeal, etc.

on the Appellee in said action, by placing a true

copy thereof in an envelope addressed to the proctor

of record for said Appellee at the office address of

said proctor, as follows:* "David A. Fall, Esq.,

333 West Sixth Street., San Pedro, California";

and by then sealing said envelope and depositing

the same, with postage thereon fully prepaid, in the

United States Post Office at Los Angeles, Califor-

nia, where is located the office of the proctor for

the person by and for whom said service was made.

That there is delivery service by United States

mail at the place so addressed and/or** there is a

*Here quote from envelope name and address of

addressee.

**When the letter is addressed to a post office

other than "Los Angeles," strike out "and"; when
addressed to "Los Angeles," strike out "or."
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regular communication by mail between the place

of mailing and the place so addressed.

T. JOHNSON

Subscribed and sworn to before me this 27th day

of March, 1942.

[Seal] [Illegible]

Notary Public in and for the Comity of Los An-

geles, State of California.

[Endorsed]: Filed Mar. 28, 1942. Paul P.

O'Brien, Clerk.

[Title of Circuit Court of Appeals and Cause.]

STATEMENT OF POINTS ON WHICH AP-

PELLEE INTENDS TO RELY ON AP-

PEAL AND SUPPLEMENTARY DESIG-

NATION OF PARTS OF RECORD NEC-

ESSARY FOR THE CONSIDERATION OF
POINTS UPON APPEAL.

POINTS UPON WHICH APPELLEE IN-

TENDS TO RELY UPON THE APPEAL

(1) There was no issue raised by the pleadings

that Appellee waived the pleadings that Appellee

waived his right to recover for medical expenses

incurred in treatment of his injuries and the court

therefore erred in finding Appellee waived his right

to recover therefore.



240 Tom Mason, et al.

Dated: San Pedro, California, this 17th day of

April, 1942.

DAVID A. FALL,
Proctor for Appellee.

AFFIDAVIT OF SERVICE BY MAIL

(C. C. P. 1013a)

State of California,

County of Los Angeles—ss.

Marion M. Fall, being first duly sworn, says : That

affiant is a citizen of the United States and a resi-

dent of the County of Los Angeles; that affiant is

over the age of eighteen years and is not a party to

the within and above entitled cause; that affiant's

business Address is 333 W. 6th St., San Pedro

California; that on the 17th day of April, 1942,

affiant served the within Statement of points on

which appellee intends to rely on appeal & supple-

mentary Designation of parts of record necessary

for the consideration of points upon appeal on the

Appellants in said action by placing a true copy

thereof in an envelope addressed to the attorney of

record for said Apj^ellants, at the business Address

of said attorney, as follows:* "458 So. Spring St.,

Los Angeles, Calif, and by then sealing said en-

velope and depositing the same, with postage thereon

*Here quote from envelope name and address of

addressee.
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fully prepaid, in the United States Postoffice at Los

Angeles, California, where is located the office of

the attorney for the person by and for whom said

service was made.

That there is delivery service by United States

mail at the place so addressed and/or** there is a

regular Communication by mail between the place

of mailing and the place so addressed.

MARION M. FALL

Subscribed and Sworn to before me this 17th day

of April, 1942.

[Seal] DAVID A. FALL,

Notary Public in and for the County of Los An-

geles, State of California.

**When the letter is addressed to a postoffice

other than Los Angeles, strike out "and"; when
addressed to Los Angeles, strike out "or".

[Endorsed]: Filed Apr. 20, 1942. Paul P.

O'Brien, Clerk.
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Jurisdictional Statement.

This is an appeal in admiralty from a final decree

entered by the United States District Court for the South-

ern District of California, Central Division, in an action

for wages, arising out of an injury sustained by the libel-

lant while he was on the Diesel Screw "Blue Sky," on

the 22nd day of September, 1931, which said vessel was

at that time moored to a dock in the port of Los Angeles,

navigable waters of the United States.

The pleadings in the District Court were: A libel

in rem, filed by libellant John Evanisevich [Ap. 3] ;*

*Re£erences are to pages in printed Apostles.
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claim of Tom Mason, Marco Cvitanich and Mitchell

Cvitanich, as the owners of the vessel ''Blue Sky" [Ap.

10]; and their answer to libel [Ap. 17].

The District Court, after trial before the court, ordered

judgment in favor of libellant for a share of sardines

taken by the vessel during the sardine season subsequent

to the date of libellant's injury, said order being signed on

March 29th, 1941, and hied March 31st, 1941 [Ap. 21].

Further evidence was received and on October 8th, 1941,

a second order for judgment in favor of libellant for a

share of the sardines taken and maintenance was ordered

[Ap. 22].

Findings of Fact and Conclusions of Law were filed on

February 20th, 1942 [Ap. 24].

Final decree was entered on February 20th, 1942

[Ap. 28].

Appellants have appealed from the final decree pursuant

to which it is ordered, adjudged and decreed that the

libellant recover the sum of $1,130.78, as libellant's share

of the sardines taken, with interest thereon from the 1st

day of March, 1942, at 7 per cent per annum; and the

further sum of $431.00 as maintenance, with interest

thereon from the 12th day of July, 1942, at 7 per cent per

annum; and costs of libellant taxed in the sum of $59.81.

The transcript of the apostles on appeal, certified by the

clerk of said District Court, includes the following: peti-

tion for appeal [Ap. 31], order allowing appeal [Ap. 36],

notice of appeal [Ap. 40], bond on appeal [Ap. 37] and

citation on appeal [Ap. 1].

The jurisdiction of the District Court over actions,

civil and maritime, involving claims for wages and main-

tenance arises from Article III, Sections 1 and 2 of the
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United States Constitution, which provide that the judicial

power of the United States shall be vested in the Supreme

Court and in such inferior courts as Congress may estab-

lish, and that such power shall extend to all civil causes

of admiralty and maritime jurisdiction.

Jurisdiction of civil causes of admiralty and maritime

jurisdiction was vested in the courts of the United States

by the Act of Congress of September 24, 1789, c. 20, Sees.

9, 11; 1 Stat. L. 7(y. 78; 28 U. S. C. A. Sec. 371.

Appeals from final decrees in admiralty are authorized

by Section 128a of the Judicial Code, as amended February

13th, 1925, effective May 13th, 1925 (43 Stat. L. 936,

28 U. S. C. A. Sec. 225), providing that the Circuit Court

of Appeals shall have appellate jurisdiction to review, by

appeal, final decisions.

Statement of the Case.

On April 15th, 1939, the libellant was employed as a

fisherman for the tuna season which was about to com-

mence. Fishing for tuna occurred in Mexican waters.

The libellant sustained his injury about a month subse-

quent to the end of the tuna season. Between the end of

the tuna season and the time of the accident, the libellant

was employed for the sardine season. Between the time

the vessel arrived in the port of Los Angeles, subsequent

to the tuna season, and September 22nd, 1939, the date

upon which libellant sustained his injury, certain work

had been done in and about the repair of a clutch con-

nected with the Diesel engine; said clutch being removed

from the vessel, sent to a machine shop on shore, then

returned to the vessel and reinstalled therein. The libel-

lant had assisted in taking the clutch out of the vessel.

In addition to that work, the fishermen who were em-
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ployed for the sardine season did certain work in and

about preparing the sardine nets. On the morning of

September 22nd, 1939, the hbeilant came aboard the ves-

sel and although the master was not on board, the vessel

was navigated within the harbor for the purpose of trying

out the clutch. The libellant had nothing whatever to do

in connection with this particular activity. Although the

great preponderance of the evidence is that the libellant

did absolutely nothing on board the vessel on September

22nd, 1939, he testified that sometime between 8 a. m.

and approximately 10:30 a. m. he repaired a scoop net.

A scoop net is a small net attached to a metal ring and

the ring is attached to one end of a pole. The testimony

most favorable to the libellant, with reference to whether

he did any work of any kind on September 22nd, 1939,

is that all work of every kind and character necessary in

order to prepare the vessel and all appliances and equip-

ment appurtenant thereto was completed at approximately

11a. m. The libellant and the other fishermen then aboard

the vessel had their lunch. Lunch was completed at ap-

proximately 12 o'clock noon on September 22nd, 1939.

The libellant was injured close to 2 o'clock p. m. on said

day.

There was a single mast on the vessel and there was

some rope or cable rigging from the gunwale on each side

of the mast, said rigging being connected to the mast at

a point near the tip thereof and there were steps or rungs

in said rigging. The vessel was moored portside to the

dock and the libellant approached the gunwale at a point

where the lower end of said rigging was attached to the

gunwale or near the gunwale and stepped upon the gun-

wale with one foot, putting his other foot on the wharf.

By reason of the action of the tide, the vessel was caused
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to move sidewise from the edge of the wharf and the

Hbellant's foot sHpped. When he sHpped he took hold of

part of the rigging and as his body dropped he strained

or sprained his shoulder and the muscles connected there-

with.

The libellant had no duty of any kind or character

aboard the vessel from the time he commenced to eat his

lunch up to and including the time of the accident. Most

of the fishermen had left the vessel for the purpose of

going home, prior to the time the libellant attempted to

leave. The reason the libellant remained on the vessel

after finishing his lunch was that the weather was very

hot and he stayed aboard drinking beer because it was so

hot [Ap. 65, 68, 96, 97, 98, 99, 117, 118, 119, 120 and

121].

The other fishermen on board testified that Evanisevich

had done no work of any kind on the vessel on September

22, 1939 [Ap. 127-130; 145, 147, 195, 197, 203, 210, 211,

212]. The master was not on board at all on September

22, 1939 [Ap. 221].

The District Court, on this evidence, found "that it is

true that on the 22nd day of September, 1939, just before

the ship started upon its fishing season for sardines, and

while the libellant was engaged in the service of his said

ship in that he was in the act of departing from said ship

after performance of his duties as a member of said ship's

crew and while he was subject to call of duty as a mem-

ber of the crew of said ship which was then and there

lying in the navigable waters of the Port of Los Angeles,

slipped from a ladder and part of the equipment of said

ship, and the adjoining wharf, severely injuring his left

arm and shoulder." [Ap. 24, 25.]



Assignment of Errors.

The Assignment of Errors upon which appellants rely

are set forth in the Appendix to this brief, and are sum-

marized in the following statement of points involved in

the appeal of said appellants.

1. This appeal in admiralty is a trial de novo.

2. The libellant was not in the service of the vessel

at the time he sustained his injury.

3. The libellant unnecessarily and for his own pleasure

and convenience loitered and entertained, amused and in-

terested himself in matters and things entirely foreign to

any service for the ship for an unreasonable length of

time after all work which could possibly have been done

in or about preparing the vessel for an intended fishing

voyage had been completed.

4. Under the general maritime law is a seaman en-

titled to wages to the end of the contemplated term of an

express or implied contract of employment which con-

ceivably might continue for many months during which

time many separate voyages would be completed, or does

the right to wages expire at the end of each separate

voyage in the event the seaman is injured while in the

service of the vessel?

5. Is a fisherman, engaged in repairing or making a

fishing net, engaged in maritime service merely because

while doing so he is on a fishing boat moored to a wharf,

or if injured under such circumstances is he subject to

the provisions of the workmen's compensation law of the

State of California within which such vessel was located

at the time of the injury? [Assignment of Errors Nos. I,

II, III. V, VI, VII, VIII, IX, XI, XII, XTII, XIV, XV
and XVI; Ap. 32].
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Outline of Argument.

I. This admiralty appeal is a trial de novo.

II. The testimony of the libellant conclusively estab-

lishes that the libellant was not injured while in the

service of the ship.

III. A seaman injured while in the service of the ship

is not entitled to wages beyond the end of the spe-

cific voyage before the commencement of which or

during which the injury occurs.

IV. A fisherman engaged in repairing a fishing net is

not engaged in maritime service or in the service of

the ship merely because while doing so he is upon a

vessel moored to a wharf and under such circum-

stances the workmen's compensation laws of the

state where the accident occurs are applicable.
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I.

This Admiralty Appeal Is a Trial de Novo.

It is unnecessary to cite any authority to establish the

contention that an admiralty appeal is a trial de novo.

II.

The Testimony of the Libellant Conclusively Estab-

lishes That the Libellant Was Not Injured While

in the Service of the Ship.

According to the testimony given by the Hbellant, he

put in some time prior to 11 a. m. on September 22nd,

1939, repairing a scoop net and while repairing the scoop

net the libellant was on board the vessel "Blue Sky." He
and the other fishermen commenced eating their lunch at

about 11 a. m. on said day and finished not later than

12 o'clock noon. From the time the libellant finished his

lunch until he left the vessel which, according to his own

testimony, was "around 1 :30; close to 2 o'clock" [Ap.

120], he did absolutely nothing but loaf around on the

vessel, occasionally having a can of beer, and the only

reason he stayed on board was that the temperature was

high.

For the law with reference to the right of a seaman to

recover wages and maintenance, appellants refer to The

Osceola, 189 U. S. 158, 47 L. Ed. 760, 23 S. Ct. 483,

where the Court says:

"That the vessel and her owners are liable, in case

a seaman falls sick, or is wounded, in the service of

the ship, to the extent of his maintenance and cure,

and to his wages, at least so long as the voyage is

continued." (Emphasis added.)



The libellant was injured while on the ship and there-

fore the important question to be determined is whether

he was injured in the service of the ship.

There is no branch of the law where the Courts have

interpreted any basic rule more liberally in favor of em-

ployees than the various workmen's compensation statutes.

The language "in the course of his employment" as used

in such statutes is the equivalent of the language "in the

service of the ship." Therefore, cases dealing with un-

ncessary loitering upon the premises of an employer are

strictly analogous to the question involved in this sub-

division of appellants' brief.

In the case of Makiiis v. Industrial Accident Commis-

sion, 198 Cal. 698, the rule is clearly stated as follows

:

"The rule is well settled that an employee in going

to work, comes under the protection of the Act when
he enters the employer's premises or upon the means

provided for access thereto, though the premises and

such means of access are not wholly under the em-

ployer's control and management (Starr Piano Co.

V. L A. C. 181 Cal. 453, 184 P. 860; Judson Mfg.

Co. V. I. A. C, 181 Cal. 300, 184 P. 1); and the

same rule applies when the employee is leaving such

working premises provided he does not unnecessarily

loiter thereon (Wabash R. Co. v. Industrial Com-
mission, 294 111. 119, 128 N. E. 290; Lienau v. North-

western Teleph. Exch. Co., 151 Minn. 258, 186 N. W.
945)."

Appellants desire to call particular attention to the last

part of this language, to wit, ''and the same rule applies

when the employee is leaving such working premises

provided he does not unnecessarily loiter thereon."
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To the same effect is the later case of Jimeson v. In-

dustrial Accident Commission, 23 Cal. App. (2d) 634,

73 Pac. (2d) 1238. Cases from other jurisdictions to the

same effect are the following:

C. A. Y. Construction Co. v. Smallwood, 104 Ind.

A. 277, 10 N. E. (2d) 750;

Grady v. Nevins Church Press Co., 15 N. J. M.

190, 189 Atl. Rep. 668;

Schwarts v. State, 277 N. Y. 567, 13 N. E. (2d)

476. (Please see also: 251 App. Div. 634, 297

N. Y. S. 815.)

These cases, in general, recognize the following prin-

ciples: The period of employment during which injury

may occur and be compensable under compensation acts

includes a reasonable time for ingress to and egress from

place of work while on the employer's premises, and is

not limited to the exact moment when the employee

reaches the place where he begins his work or to exact

moment when he ceases that work, but includes a reason-

able amount of time and space before and after ceasing

actual employment, having in mind all of the circum-

stances connected with the accident. An injury to an

employee is compensable as arising out of employment

where the employee is injured in an accident occurring on

the premises of the employer, while the employee is enter-

ing or leaving the premises within a reasonable time before

or after actual ivorking hours. Generally, if an employee

is injured on the premises of the employer, in going, with
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reasonable dispatch and method, to or from actual per-

formance of specific duties of the employment by a way

provided by the employer or reasonably used by the em-

ployee, compensation must be awarded.

In the case of Adams v. Uvalde Asphalt Paving Co.,

200 N. Y. S. 886, the claimant was employed as a laborer

at the plant of his employer. At 11 :30 on the morning of

his accident the claimant and about fifteen others were

laid oflf because of some unforeseen event which made it

unnecessary for the employer to make use of those men

any longer on that day. Some of the other employees at

the plant finished out a full day. The workmen were

allowed to eat their lunch on the premises, and the plaintiff

did eat his lunch, although the record does not disclose

just when he did so. Notwithstanding the fact that he

had been laid off at 11 :30 a. m., it is agreed that at 1 :50

p m. he was proceeding to wash up, preparatory to leav-

ing for home, when he was injured. He was still upon

the premises of his employer. He attempted to get his

pail, which had fallen in a ditch, for the purpose of getting

hot water for washing himself, when his foot slipped into

a hole where there was hot water, and he received severe

burnS; causing the disability for which an award has been

made. He was a colored man, and his work caused him

to become covered with a white dust. It was the custom

of the men to wash up before they left the plant, so that

they would have a proper appearance on the train or cars

upon which they traveled in going home.
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The Court stated as follows:

"No case has been cited to us where an award has

been made to an employee who was injured after

having loitered upon the premises after his employ-

ment has ceased, and we think that this claimant can-

not be deemed to have been injured while going with

reasonable dispatch from the premises of his em-

ployer after the completion of the duties of his

employment, when he remained upon the premises for

a period of two hours and twenty minutes after he

was laid off, and without any justification therefor,

other than the eating of his lunch. He was not in

the course of his employment at the time of his in-

juries, and therefore the award cannot be sustained."

The libellant in the case at bar gives absolutely no

legitimate excuse or reason for being on board the vessel

at the time of the accident excepting his own desire to

loiter there because of the heat. It is probably true that

the libellant was engaged in personal conversations with

one or two other men who remained on board and that

during the afternoon there was considerable drinking of

cool beer. Such conduct, however, does not, by any

stretch of imagination, put the libellant "in the service of

the ship."
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III.

A Seaman Injured While in the Service of the Ship Is

Not Entitled to Wages Beyond the End of the

Specific Voyage Before the Commencement of

Which or During Which the Injury Occurs.

AppellantvS will assume, without in the slightest degree

conceding, that the libellant was a seaman and was in-

jured while in the service of the vessel, for the purpose of

presenting this question of law for the decision of the

Court.

If a seaman has entered into a contract pursuant to

which he is employed for a specific term which may in-

clude many separate voyages and is injured in the service

of the ship during one of the specific voyages contem-

plated or between the termination of one specific voyage

and the commencement of another, is such seaman entitled

to recover the entire amount which he would have earned

if he had remained in the service of the ship during the

entire contemplated term, or is he entitled to recover the

wages he would have earned during one of the specific

voyages ?

Let us assume that a ship-owner enters into a contract

pursuant to which a seaman is employed as a deck-hand

on a river boat which makes one trip per day between the

port of San Francisco and the river port of Sacramento,

California; that the term of employment is five years.

Let us assume further that the sailing time of the vessel

is 6 p. m. and that at five minutes to six he trips, falls and

breaks his arm. It is necessary for the seaman to imme-
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diately leave the vessel and obtain hospital care and atten-

tion. The seaman goes to the Marine Hospital at San

Francisco and at the end of three weeks is released, fully

cured. Is such seaman entitled to recover what he would

have earned during that portion of the five-year period

of employment which was unexpired at the time of the

injury?

When the rule with reference to the right of a seaman

to recover maintenance and cure, at least to the end of the

voyage during which he was injured and to his wages to

the end of the voyage, was first announced, there were

no unions and there was no National Labor Relations Act.

Originally each seaman would sign Shipping Articles

which contemplated a complete voyage. Under the rules

and conditions which now prevail few, if any, seamen are

not members of a union of some kind. The unions make

contracts with the ship-owners and pursuant to the terms

of most of these contracts each member of the union is

entitled to be employed indefinitely in the absence of in-

toxication or certain specified serious infractions of rules.

In other words, the ship-owners do not any longer have

the right to employ a seaman for a single voyage but

must take him as a permanent employee.

The decision of the District Court in Enochasson v.

Freeport Sulphur Co., 7 Fed. (2d) 674, at 675, states:

"Respondent contends that while, under The

Osceola. 189 U. S. 175, 23 S. Ct. 483, 47 L. Ed. 760;

The Bouker, 241 F. 831, 154 C. C. A. 533, and other

cases preceding and following, as to libelant's main-

tenance and cure, the question of a particular voyage

is not controlling, the determinative factor there is

the passage of a reasonable length of time after the

onset of the illness. It contends vigorously, however,
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that the right to wages is limited to the termination

of the voyage in the course of which the sickness

occurred, which under the facts of this case it con-

tends was April 15, the return of the vessel to Free-

port. Libelant contends, on the other hand, that the

Voyage' referred to in The Osceola and other cases

means, not a passage to a particular port and return,

but the duration of the term of employment.

"I have examined all of the cases cited and avail-

able on the point, and find that the lack of certainty

which exists in them springs out of the fact that the

discussion of the point has always proceeded from an

assumption of a rule, without a full statement of the

principles upon which that rule is grounded. The

Osceola merely states the rules applicable in different

jurisdictions, without a discussion of the principles

which make those rules sound, and, as is the case

where there is only a 'bare bones' statement of a rule,

the application of that rule continues to be involved

in uncertainty. A slight reflection upon the prin-

ciples which must be the basis of the rules will, I

think, make it clear that the term 'voyage', as used

in the authorities, has reference, not to a particular

passage from port to port, but to the whole term of

the mariner's employment." (Emphasis added.)

The decision of the District Court in the case at bar

is in accordance with the decision in the case just herein-

above referred to. Appellants contend that the rule an-

nounced in the Enochasson case is not equitable.

If a seaman is injured, while in the service of the ves-

sel, as the sole proximate result of his own negligence he

is nevertheless entitled, as a matter of right, to his wages

to the end of the voyage and to maintenance and cure.
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If he is injured while in the service of the vessel as a

proximate result of the unseaworthiness of the vessel or

of a failure to supply and keep in order the proper ap-

pliances appurtenant to the vessel, then he is entitled to

compensatory damages in addition to his maintenance,

cure and wages to the end of the voyage. If he is injured

as a proximate result of the negligence of any of the

officers of the vessel or of any fellow crew member he is

entitled to maintenance, cure and wages to the end of the

voyage and also to compensatory damages under the Jones

Act. In an action for indemnity pursuant to the general

maritime law or an action for damages under the Jones

Act loss of earnings would be an element of damage.

If the rule stated in the Enochasson case is literally

applied then it would be possible for a seaman to collect

thousands of dollars without performing more than ten

days of labor as follows: On June 1st, 1941, he enters

into a contract for a term of five years. He is injured

on the same day and must leave the service of the vessel

in order to obtain treatment. Two days later he is cured

and makes another contract with another ship-owner for

a term of five years. On the same days he suffers the

same kind of injury and is incapacitated for the same time.

This could proceed ad infinitum. Every time the seaman

is injured in the service of the vessel and his injury is

such as to make it necessary for him to leave the vessel,

he would be entitled to his wages for the whole term of

his employment, if the rule followed by the learned Dis-

trict Judge is the true rule.
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Appellants respectfully contend that when the reason

for a rule ceases the rule itself ceases. Seamen are no

longer the helpless or ignorant or improvident individuals

they once were. As a matter of fact when, in ancient

days, seamen were illiterate, the great proportion of land

workers were likewise ignorant and ilHterate. The public

school system as prevalent throughout the United States

has resulted in a general improvement in so far as the

citizenry is concerned. In ancient times it was true that

the seaman was subject to abuse and there were many

cruel masters and mates. In those ancient times a seaman

had no one to aid him. He could not refuse to obey an

unreasonable order while on a vessel. Today the condi-

tions are practically reversed.

The Supreme Court has decided that seamen are entitled

to the protection of the National Labor Relations Act.

Vide: National Labor Relations Board v. Waterman S. S.

Corp., 309 U. S. 206, 84 L. Ed. 704.

In the case at bar the evidence shows that subsequent

to the time of the accident the vessel proceeded to San

Francisco and proceeded to fish. The men were paid

$344.12 each as their share of the profits of the fish caught

during "the first dark." [Ap. 88, 89.] It is the conten-

tion of the appellants that the voyage, for the purpose of

determining what, if any, wage was due the libellant was

that period of time up to the first payment of profit to

the fishermen and that the libellant was not entitled to a

share of the profits for the entire sardine season.
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IV.

A Fisherman Engaged in Repairing a Fishing Net Is

Not Engaged in Maritime Service or in the Ser-

vice of the Ship Merely Because While Doing So

He Is Upon a Vessel Moored to a Wharf and

Under Such Circumstances the Workmen's Com-
pensation Laws of the State Where the Accident

Occurs Are Applicable.

Appellants contend that the workmen's compensation

laws of the State of California are applicable to the in-

juries sustained by the libellant if he was injured while in

the service of the vessel for the reason that those laws

may be invoked without in the slightest degree interfering

with the harmony and uniformity of admiralty law.

In the case of E. V. Parker v. Motor Boat Sales Inc.,

Advance Opinions, United States Supreme Court, Lawyer's

Edition, Volume 86, 250 at 252, the Court says:

"If the conclusion of the Circuit Court can be sup-

ported at all, it must be on the basis that the employ-

ment, even though maritime and therefore within an

area in which Congress coiild have established ex-

clusive federal jurisdiction, is nevertheless subject to

state regulation until Congress has exercised its para-

mount power. Cf. Employers' Liability Assur. Corp.

V. Cook, supra (281 U. S. 237, 74 L. Ed. 825, 50

S. Ct. 308). Congress having expressly kept out of

the area in which 'recovery . . . may .

validly be provided by state law,' the argument may
be made that Virginia would have been unhampered

in providing for compensation here.

"The decision of this Court in Southern P. Co. v.

Jensen, 244 U. S. 205, 61 L. Ed. 1086, 37 S. Ct. 524,
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L. R. A. 1918C 451, Ann. Cas. 1917E 900, 14 N. C
C. A. 597, however, severs a link in this chain of

reasoning-. For, under the holding of that case, even

in the absence of any congressional action, federal

jurisdiction is exclusive and state action forbidden in

an area which, although of shadowy limits, doubt-

less embraces the case before us. The basis of the

decision, that Art. 3, Sec. 2, of the Constitution ex-

tending- the judicial power of the United States 'to

all cases of admiralty and maritime jurisdiction' is

tantamount to a command that no state may inter-

fere with the harmony and uniformity of admiralty

law, and that on the facts of that case recovery under

a state statute would work such an interference, zvas

rejected by four dissenting members of the Court.

And when the doctrine of the Jensen case was re-

affirmed in Knickerbocker Ice Co. v. Stewart, 253

U. S. 149, 64 L. Ed. 834, 40 S. Ct. 438, 11 A. L. R.

1145, 20 N. C. C. A. 635, and Washington v. W. C.

Dawson & Co., 264 U. S. 219, 68 L. Ed. 646, 44

S. Ct. 302, 24 N. C. C. A. 253, sharp disagreement

was again expressed in dissenting opinions. We have

not been called upon here, however, to reconsider the

constitutional principles announced in those cases, and

we are convinced that such a reconsideration is not

necessary for disposition of the case before us.

"What we are called upon to decide is not of con-

stitutional magnitude. For, regardless of whether or

not the limitation on the power of states set out in the

Jensen case is to be accepted, it is not doubted that

Congress could constitutionally have provided for

recovery under a federal statute in this kind of situa-

tion. The question is whether Congress has so pro-

vided in this statute. The proviso of Sec. 3(a), ZZ

U. S. C. A., Sec. 903(a), aside, there would be no
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difficulty whatever in concluding it has. For the Act

expressly includes within its ambit accidents 'arising

out of and in the course of employment' in the case

of employees engaged 'in maritime employment, in

whole or in part, upon the navigable w^aters of the

United States,' and Armistead's death was the result

of such an accident. While the proviso of Sec. 3(a)

appears to be a subtraction from the scope of the

Act thus outlined by Congress, we believe that,

properly interpreted, it is not a large enough sub-

traction to place this case outside the coverage which

Congress intended to provide." (Emphasis added.)

It will be seen from the foregoing that the United

States Supreme Court will, whenever this question is

again submitted to it, follow the dissenting opinions in

the case of Southern Pacific Co. v. Jensen, 244 U. S. 205,

61 L. Ed. 1086, 37 S. Ct. 524.

The reason the United States Supreme Court did not

go into the question of jurisdiction in the Parker case is

that "it is not doubted that Congress could constitutionally

have provided for recovery under a federal statute in this

kind of situation."

If there were no federal statute covering the situation

involved in the Parker case there is little doubt about the

fact that the Supreme Court would have held that the

sole recourse of the dependents of Armistead was pur-

suant to the Workmen's Compensation Act of the State

of Virginia.
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In addition to the foregoing decision, appellants rely

upon the following cases:

Surgeon v. Alaska Packers Ass'n, 26 Fed. Supp.

241;

Alaska Packers Ass'n v. Marshall, 95 Fed. (2d)

279;

Alaska Packers Ass'n v. Industrial Ace, Commis-

sion of the State of California, 276 U. S. 467,

72 L. Ed. 656, 48 S. Ct. 346.

Conclusion.

Appellants respectfully submit that the final decree of

the District Court should be reversed and that this

Honorable Court should make findings of fact and upon

conclusions of law deduced therefrom, enter a final decree

dismissing the libel.

Dated: Los Angeles, June 5th, 1942.

Lasher B. Gallagher,

Proctor for Appellants Tom Mason, Marco Cvitanich and

Mitchell Cvitanich.





APPENDIX.

Assignment of Errors by Appellants Tom Mason,
Marco Cvitanich and Mitchell Cvitanich.

I.

The District Court erred in finding that while the libel-

lant was engaged in the service of his said ship he slipped

from a ladder and part of the equipment of said ship and

the adjoining wharf, severely injuring his left arm and

shoulder.

11.

The District Court erred in finding that at the time of

libellant's injury he was engaged in the service of his

ship.

III.

The District Court erred in finding that the libellant

was injured while he was subject to any call of duty as a

member of the crew of the "Blue Sky."

IV.

The District Court erred in failing to make any find-

ing whatever with reference to the issue that the libellant

was injured while doing his duty and obeying the com-

mands of the master of the vessel.

V.

The District Court erred in not finding in accordance

with the uncontradicted evidence that the libellant was not

in the service of the ship at the time of his injury.

VI.

The District Court erred in not finding in accordance

with the uncontradicted evidence that the libellant, on the

day of the accident, had completed any and all possible
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service to the ship at a time not later than 12 o'clock noon

and that for the sole and exclusive pleasure of the libellant

he unncessarily loitered and remained on the vessel until

sometime between 1 :30 p. m. and 2 p. m. of said day.

VII.

The District Court erred in finding that the libellant

was entitled to a 1/1 7th lay or share of fish caught and

sold during the Sardine season subsequent to September

22nd, 1939.

VIII.

The District Court erred in finding that the libellant is

entitled to demand and have the ship pay his expenses

incurred in and about his support from September 22nd,

1939, to July 12th, 1940.

IX.

The District Court erred in finding that the libellant

was entitled to any maintenance whatever for any time

whatever.

X.

The District Court erred in finding that there is due the

libellant for maintenance, the sum of $431.00 with in-

terest at the rate of 1% per annum from July 12th, 1940,

or for any sum whatever either with or without interest.

XI.

The District Court erred in finding that all and singular

or all or singular the premises are true.

XII.

The District Court erred in finding that the premises

are within the Admiralty jurisdiction of said court.

XIII.

The District Court erred in finding that the libellant

was entitled to a 1/17 lay or share of the entire proceeds
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of the Sardine season subsequent to September 22nd,, 1939,

for the reason that the Sardine season included many voy-

ages and if a seaman is injured while in the service of a

vessel he is entitled at most to wages only to the end of

a particular voyage and is not entitled to wages to the end

of the period of employment which may have been agreed

upon and w^hich may include many voyages.

XIV.

The District Court erred in finding that the subject of

the action was within the Admiralty jurisdiction for the

reason that the exclusive remedy of the libellant was

within the exclusive jurisdiction of the Industrial Accident

Commission of the State of California or the United

States Employees' Compensation Commission.

XV.
The District Court erred in concluding that libellant is

entitled to a judgment against respondent in the sum of

$1130.78 as w^ages for the Sardine season ending on or

about the 1st day of March, 1940, with interest thereon

from said March 1st, 1940, at the rate of 7% per annum

and for the additional sum of $431.00 as maintenance

from September 22nd, 1939, to July 12th, 1940, with

interest thereon from July 12th, 1940, at the rate of 7%
per annum.

XVI.

The District Court erred in not concluding that the

libellant is not entitled to recover any sum whatsoever

from the respondent "Blue Sky" or from the claimants,

or any of them, and in not concluding that the libel should

be dismissed with costs to the respondent and claimants.

[Ap. 32-35.]
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For the Ninth Circuit

Tom Mason, Marco Cvitanich and

Mitchell Cvitanich, owners of
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vs.

John Evanisevich,

Appellee.

BRIEF FOR APPELLEE.

STATEMENT OF FACTS.

On April 15, 1939, the libellant, John Evanisevich,

was emjjloyed as a fisherman on the Diesel Screw

"Blue Sky" for the tuna season which was about to

commence. Fishing for tuna occurred in Mexican

waters. The libellant sustained his injury about a

month subsequent to the end of the tuna season. Be-

tween the end of the tuna season and the time of

the accident, the libellant was employed for the sardine

season, which terminated during the early part of

March, 1940. Between the time the vessel arrived in



the port of Los Aiigeles, subsequent to the tuna sea-

son, and September 22, 1939, the date upon which

libellant sustained his injury, certain work had been

done in and about the repair of a chitch connected

with the Diesel engine; said chitch being removed

from the vessel, sent to a machine shop on shore, then

returned to the vessel and reinstalled therein. The

libellant had assisted in taking the clutch out of the

vessel. In addition to that work, the fishermen who

were employed for the sardine season did certain

work in and about preparing the sardine nets and

gear used in the fishing venture.

The Diesel Screw ''Blue Sky" is a fishing vessel

eighty-one feet long with a twenty-foot beam of a gross

tonnage of 99 tons and net tonnage of 51 tons. (Ap.

231.)

On the morning of September 22, 1939, the libellant

and all of the crew of the "Blue Sky", excepting two,

reported on board the vessel. The captain was absent,

but Marco Cvitanich, one of the owners, and appellant

herem, was aboard. During the morning, among other

things, the boat was navigated within the harbor,

testing the operation of the clutch. Libellant repaired

a scoop net between eight A. M., and ten A. M. Lunch

was served to the crew by the ship's cook between

eleven A. M., and twelve o'clock noon.

There was a single mast on the vessel and there was

a rope or cable rigging from the gunwale on each side

of the mast, said rigging being connected to the

mast at a point near the tip thereof and there were

steps or rungs in said rigging. The vessel was moored



portside to the dock, there being no gangway, the

libellant approached the gunwale at a point wher^ the

lower end of said rigging was attached to the gnnwale

or near the gunwale and climbed up the steps in the

rigging to a point even with the dock. Then libellant

placed one foot upon the dock. As thisi was done, his

foot on the dock slipped and libellant grasped a part

of the rigging with his left hand as his body dropped.

He thus saved himself from falling to the deck of

the vessel, but in so doing sustained serious' spraining

of his left shoulder and muscles connected therewith.

(Ap. 149.)

On September 21, 1939, Captain Mason ordered

the crew to report on board the ''Blue Sky" at eight

o'clock A. M. On the early morning of September 22,

1939, the ship's cook purchased for them, to the ac-

count of the ''Blue Sky", food for the entire crew.

(Ap. 242-243, 136, 144, 145.)

The libellant had remained on board, as it was very

hot and he was awaiting the return of the Skipper

to determine if all the work had been completed.

(Ap. 150.)

The District Court, on this evidence, found "that

it is true that on the 22nd day of September, 1939,

just before the ship started upon its fishing season

for sardine, and while the libellant was engaged in

the service of his said ship in that he was in the act

of departing from said ship after performance of

his duties as a member of said ship's crew and while

he was subject to call of duty as a member of the

crew of said ship which was then and there lying in



the navigable waters of the Port of Los Angeles,

slipped from a ladder and part of the equipment of

said ship, and the adjoining wharf, severely injur-

ing his left arm and shoulder". (Ap. 24, 25.)

APPELLEE'S REPLY TO APPELLANT'S CONTENTIONS
AND ARGUMENT.

I.

The contention of the appellant that libellant was

not injured while ''in the service of the ship" is most

ingenious ; it, however, appears to rest wholly on dicta

lifted from the case of The Osceola, 189 U. S. 158,

47 Law. Ed. 760, 23 S. Ct., 483, where the particular

point of defining service of the ship was nowhere in

issue. With equal logic, the libellant answersi that

the libellant was engaged in a continuous but inter-

I'upted voyage for the season, and that at any time

the libellant was on the boat he was therefore neces-

sarily in the service of the ship. Liherty Land, 1923

AMC 1213, William Penn, 1925 AMC 1316.

The American Beauty^ 1924 AMC 531, decided by

Neterer, D. J., is tjrpical of the long line of cases

lioldmg that a fisherman fishing on a lay, hired for a

season, is entitled to that lay for the entire period

of the season. There is no doubt that the rulings of

the Industrial Accident Commission have no appli-

cability whatever to the instant case, both by reason

of the locus of the accident and b}^ reason of the law

applicable to said locus. It needs no citation of

authority to establish that where the injury occurred



wholly upon a ship that the matter is completely

within the droits of the admiralty. From time imme-

morial, seamen, including fishermen seamen, have

been given special rights.

u* * * considering the favor always shown in

admiralty to seamen. * * *"

I. S. E. No. 2, 15 Fed. (2d) at 751.

"Withal, seamen are the wards of the ad-

miralty, whose traditional policy it has been to

avoid, within reasonable limits, the application

of rules of the common law which would affect

them harshly because of the special circumstances

attending their calling. The Arizona v. Anelich,

supra (298 U. S. 123, 80 L. ed. 1081, 56 S. Ct.

707), and cases cited; Calmar 'S. S. Corp. v.

Taylor, 303 U. S. 525, 82 L. ed. 993, 58 S. Ct. 651.

It is for this reason that remedial legislation for

the benefit and protection of seamen has been

liberally construed to attain that end."

Socony Vacuum Oil Co. v. Smith, 304 U. S.

424, at 431, 59 S. Ct. 262, 83 L. Ed. 265.

The Court stated in The Hmrietta, 1933 AMC
1514, at 1516, 65 Fed. (2d) 940 (C. C. A. 1st) :

''The operation of fishing vessels under agree-

ments, or lays, so called, for sharing the proceeds

of the catch, has been familiar to those engaged

in the business and to the courts for more than a

century ; and it has been held by the courts that,

under a 'fishing lay', where the Captain employs

the members of the crew and controls all the

operations of the vessel, both in purchasing sup-

plies for the voyage, in determining where he

will fish, how long, and in disposing of the catch



and settling' all the bills, he becomes the owner of

the catch and settling all the bills, he becomes the

owner pro hac vice, and that the crew is in the

employ of the master and not the owner. Carrier

Dove (C. C. A.), 97 Fed. Ill, 112; Adams v. Au-

gustine, 195 Mass. 289, 290, 291, 81 N. E. 192;

Costa V. Gorton-Pew Vessels Co., 242 Mass. 294,

136 N. E. 100; Franas J. O'Hara, Jr., Case

(D. C), 229 Fed. 312; Mettacomet (D. C), 230

Fed. 208."

If the foregoing be accepted as the law, then it

would make no practical difference w^hether the libel-

lant endeavored to leave the ship five minutes after

the completion of his assigned task or five hours

later. He could have been ordered off the ship by the

master and in fact was under the complete control

of the master. The hazard present in leaving the ship

was not increased by any tardiness, if such existed,

in leaving the ship. The peril was not increased. See

The President Coolidge, 1939 AMC 89, 23 Fed. Sup.

575.

II.

The equally ingenious device of the appellant in

contending that a seaman injured while in the service

of the ship is not entitled to wages beyond the end

of the specific voyage, before the comLmencement of

which, or during which, the injury occurs, rests upon

the hope of the appellant that the case of EnocJmsson

v. Freeport Sulphur, 7 Fed. (2d) 674, at 675, is not

the law. If there ever was a case where the hoped for

rule enunciated by the appellant would apply, that



would have been the case, for the facts show that the

articles, although for six months service by the crew

members, also provided that the master had the right

and privilege of discharging any seamen at the termi-

nation of any voyage by giving thirty-six hours'

notice; however, the court decisively followed the

same rule as applied in the instant case by the Dis-

trict Court. Not only is the above case the law^, but

it has been such for more than a century. See The

Liberty Land, 1923 AMC 1213; The Emma Marie-

Magellan, 1933 AMC at 424-435; O'DonneU v. Great

Lakes D. <& D. Co., 1942 AMC at 930, a case arising

in the 7th C. C. A. May 22, 1942.

''That record discloses that immediately after

the injury, the injured seaman was removed tol a

hospital and there treated until August 27, 1940,

when he was discharged at his own request and
taken to his home. The court found as a fact

that the appellant had been engaged in seasonal

work under a contract for wages at $95 per month
and his board and lodging valued at $1.40 per

day and that the season began in March and
ended in November, and concluded that the ap-

pellant was not entitled to maintenance, but

awarded to appellant a sum equal to the amount
he would have earned under the imexpired term

of his contract at the rate of $95 per month. The
argument is that appellant should recover, in

addition to his wages, his maintenance at the rate

of $1.40 per day.

Unquestionably, the o\\T:ier of a vessel is liable

to a seaman injured in the service of his ship,

for wages and keep during the employment, Cal-

mar etc., v. Taylor, 303 U. S. 525, 1939 A. M. C.

341; Smith v. Lykes etc., 1939 A. M. C. 1122,
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105 F. (2d) 604, comparable to that to which the

seaman is entitled while at sea, The Henry B.

Fiske, 141 Fed. 188; The Mars, 145 Fed. 446, 149

Fed. 729, and his right to maintenance may ex-

tend beyond the term of service, Calmar case,

supra, 529.'>?

The parallel between the above case lies in the fact

that the emplojanent of Evanisevich was for "the

sardine season". Allan v. S. S. Hmvaiian, 1940

A. M. C. 1136, 33 Fed. Sup. 985.

III.

Apparently appellant does not believe his fifth as-

signment of error has sufficient merit to argue the

same, however, appellee cites Gomes v. Pereira, 1942

A. M. C. 481, 42 Fed. Sup. 328, as a complete answer

to this assignment of error.

IV.

Answering appellant's Point IV, it needs no state-

ment of authority to show that the State Workmen's

Compensation Act has no applicability whatever for

the work of the libellant in repairing a scoop net oc-

curred on the ship and in navigable waters and as

part and parcel of his duties to that ship, and in

furtherance of the main purpose for which he was

hired, to wit, fishing.

The appellant's hope that the Supreme Court, may,

the next time this point is squarely presented, over-

rule the case of So. Pac. Co. v. Jensen, 244 U. S. 205,



61 L. Ed. 1086, 37 S/ Ct. 524, L. R. A. 1918C 451,

Aim. Cas. 1917E 900, 14 N. C. C. A. 597, certainly

present no reason why this Court should attempt to

anticipate such a move; to do so would certainly be

a novel departure from the rule of stare decisis.

CONCLUSION.

The facts show that Evanisevich was employed for

the sardine season, a fixed term, during" which he was

bounden to the ship and the ship to him. He was in-

jured on the ship while endeavoring" to leave her at a

time when it was within his right to do so. The injury

occurred on the ship which lay in navigable waters

of the United States. The shares earned were agreed

upon and fixed by the lower Court. We know of no

better way to conclude than to quote from Benedict on

Admiralty, Sixth Edition, Volume I, page 253, para-

graph 83:

''From very ancient times it has been held that

a sailor who had fallen ill or been injured in the

service or the ship is entitled to wages until the

termination of his contract, and to his mainte-

nance and cure at least as long as the voyage is

continued, or to the end of his contract, regard-

less of whether the injury was occasioned by the

negligence, his own or another's, or by simple

accident.
'

'

Dated, San Pedro, California,

October 14, 1942.

Respectfully submitted,

David A. Fall,

Proctor for Appellee.
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Tom Mason, Marco Cvitanich and Mitchell

CviTANicH, owners of Diesel Screw "Blue Sky," her

tackle, apparel, engines, furniture, etc.,

Appellants,

vs.

John Evanisevich,

Appellee.

APPELLANTS' REPLY BRIEF.

The appellee does not in his brief challenge the correct-

ness of appellants' "Statement of the Case" wherein the

facts are set forth with reference to the pages of the

Apostles on Appeal relied upon in support thereof. Ap-

pellants however have the following comments to make

with reference to the appellee's "Statement of Facts" set

forth on pages 1 to 3, inclusive, of appellee's brief:

Appellee's statement of facts is not complete and is

misleading in at least one particular, to wit : "The libellant

had remained on board as it was very hot and he was

awaiting the retiini of the Skipper to determine if all the

work had been completed." (Appellee's Br. p. 3.)



—2—
Aside from the fact that the appellee testified con-

clusively on his direct examination and his cross-examina-

tion that all work of every kind and character had been

fully completed before any of the fishermen had their

lunch,, it is obvious that the appellee is representing to this

Court that there was some testimony given which justifies

the statement made in the appellee's brief. The statement

is supposed to be supported by the record in the Apostles

en Appeal [fol. 150].

The record shows that appellee was asked by his proctor

why he stayed on the boat after he had had something to

eat. The answer, verbatim, was as follows:

'T stayed on the boat; there was nothing doing. I

expected the Skipper was going to come down and see

if everything was all right."

Appellants objected to the question which elicited this

answer and moved to strike out the following portion of

the answer: "I expected the Skipper was going to come

down and see if everything was all right." The objection

to the question: "Where (sic) did you say (sic) on the

boat after you had something to eat?" (which obviously

should have been: "Why did you stay on the boat after

you had something to eat?") was made upon the grounds

that it called for the appellee's conclusion and opinion and

a self-serving declaration. This objection was overruled

but an exception was noted. Appellants then moved "to

strike out this part of the answer, particularly 'and I ex-

pected the Skipper was going to come down to see if every-
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thing was all right,' " upon the ground that "it is not

competent proof of any fact and states his conclusions and

opinions, and is an expression of his ideas, if he ever had

any such." [App. pp. 164-165.]

The objection should have been sustained and in lieu

of that ruling the motion to strike should have been

granted. As this appeal is a trial de novo, the appellants

respectfully urge that the objection should now be sus-

tained and the answer should be stricken from the record

or at least that part of the answer specifically referred to

in the motion to strike should be stricken out. Anyone

who reads the record can see that the testimony given

by the appellee on page 165 of the Apostles on Appeal

was pure fiction injected into the case for the purpose of

attempting to show some compelling reason for the pres-

ence of the appellee on the ship at the time of the accident.

It had been conclusively established by the appellee's

personal testimony prior to the stage of the proceedings

now under discussion, that there was absolutely no reason

whatever, connected with any service for the ship, justify-

ing appellee's presence on the ship after he had finished

his lunch.

Appellants also contend that the appellee does not in his

"Statement of Facts" correctly or fairly give the substance

of appellee's belated testimony. It is garbled and changed

in a serious respect. Reading the appellee's brief, one

would get the impression that the master of the ship had

been upon the ship on the day of the accident. This must



have been the intention of appellee in narrating his alleged

testimony because the appellee could not be "awaiting the

return of the Skipper" unless the Skipper had been on the

ship, had left, and was going to return, to the knowledge

of the appellee. A person does not return to a place un-

less the person has already been to that place. It is

peculiar to say the least that appellee does not set forth

an accurate narrative of his testimony with reference to

this "after-thought" reason for staying on the ship after

lunch. The failure to correctly narrate the actual testi-

mony and the substitution of a narrative which means

something different from the actual testimony cannot be

the result of inadvertence because the verb "return" was

not used at all in the appellee's testimony.

Appellee testified on direct examination as follows:

I was going to go home from the boat because we were

through with that morning's work. It was so hot, I didn't

want to walk up and down, on account of the weather

was so hot. We had finished everything we had to do

before we left. Everything was completely through.

[Ap. p. 99.]

On cross-examination appellee testified as follows

:

(1) On the day of the accident the work I did per-

sonally was fixing what they call the scoop net. [Ap. pp.

117-118.]

(2) I quit working on the scoop net at 11 o'clock in the

morning. Between 11 o'clock in the morning and 12

o'clock noontime on the date of my accident we had our



—5—
lunch. I can't tdl exactly the time, the hour, but after we

finished the work we went to lunch. I and the rest of the

crew started to eat lunch at approximately 11 o'clock in

the morning of the day of the accident. When I got

finished with my lunch it was approximately 12 o'clock on

the day of the accident. I had my accident around 1 :30,

close to 2 o'clock.

"Q. What did you personally do between the time

you finished your lunch and the time you had your

accident? A. As you know it was very hot at that

time and the other ones went away; some of them

went away; I and some of our crew stayed in the

boat, because it was hot. That is all."

Between the time I finished my lunch and the time of

the accident I drank beer ; we had beer, because it was hot.

"Q. What did you do between the time you started

to eat lunch and the time you had your accident? A.

We stayed on the boat because it was very hot, and 1

stayed myself.

Q. What else did you do beside staying on the

boat from the time you started your lunch and until

the time you had your accident? A. Nothing."

[Ap. pp. 118-121.]

It is quote obvious that the truth of the entire matter

is simply this: From the time the appellee finished his

lunch he loitered on the ship for his own convenience and

he was not in the service of the ship at the time he was

injured. His self-serving declaration of an alleged thought



which he now claims to have then had in his mind in a

spurious attempt to show that his continued presence on

the ship had some connection with a service to the ship

is of no probative value and should be disregarded by this

Court in view of the facts testified to by the appellee which

demonstrate that if the appellee did anything which was a

service to the ship at all it was "completely through," as

appellee himself expressed it, prior to approximately 11

o'clock in the morning when he started his lunch and that

the only reason he remained on board after lunch was that

it was hot and there was some free beer available which

he proceeded to drink.

This trial de novo should result in a reversal and a final

decree in favor of the appellants. There is no equity in

appellee's attempt to collect wages, maintenance or cure

from the appellants.

Respectfully submitted.

Lasher B. Gallagher,

Proctor for Appellants.










